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INTRODUCTION. 


"  Their  glory  shall  never  die ;  the  whole  wide  world  is  their 
sepulchre ;  their  epitaphs  are  written  in  the  hearts  of  mankind, 
and  wherever  there  is  speech  of  noble  deeds  their  names  are 
held  in  remembrance."  Pericles,  in  the  funeral  oration  which 
he  delivered  over  the  patriots  who  had  been  slain  in  the  defense 
of  their  country,  thus  paid  a  high  tribute  to  the  patriotism  and 
valor  of  his  heroic  countrymen.  What  advocate  does  not  wish 
to  so  live  as  to  merit  such  an  eulogium?  The  soldier  and  the 
advocate  have  many  qualities  in  common.  The  advocate  who 
resolutely,  and  fearlessly  discharges  the  duties  which  will  de- 
volve upon  him  in  the  course  of  his  professional  career,  will 
be  often  compelled  to  exhibit  a  moral  and  physical  courage, 
to  undergo  toils,  privations,  and  hardships,  from  which  the 
hardiest  soldier  might  well  shrink. 

Lawyers  have  existed  under  some  name  or  other  in  all  civil- 
ized countries,  and  must  continue  to  exist  just  so  long  as 
human  nature  continues  to  be  imperfect  and  it  becomes  neces- 
sary to  administer  the  law. 

From  the  time  of  Demosthenes,  the  glory  of  the  Athenian 
bar,  until  the  present  time  lawyers  have  been  the  great  cham- 
pions of  popular  liberty  and  enlightenment.  They  have  al- 
ways championed  the  cause  of  the  innocent  and  the  weak 
against  tyranny  and  injustice,  and  have  always  been  among 
the  most  liberal,  courageous  and  patriotic  members  of  society. 
Our  country  would  never  have  achieved  her  independence  but 
for  the  noble,  self-sacrificing,  courageous  efforts  of  the 
lawyers  who  came  to  the  aid  of  an  oppressed  people  in  an  hour 
that  tried  men's  souls.  Hamilton,  Jefferson,  Marshall,  Madi- 
son, Jay,  Adams,  and  a  host  of  others  who  founded  our  sys- 
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tern  of  government  builded  more  wisely  than  they  knew,  and 
the  more  closely  we  adhere  to  their  views  of  government,  the 
greater  will  be  our  prosperity. 

We  earnestly  hope  that  the  younger  members  of  the  bar 
will  be  true  to  the  traditions  of  the  learned  and  highly  honor- 
able profession  to  which  they  belong.  The  lawyer  who  achieves 
the  highest  success  must  permit  his  mind  to  dwell  upon  some- 
thing besides  the  mere  accumulation  of  money.  He  must 
not  regulate  his  exertions  according  to  the  fee  he  receives  in 
each  case.  He  should  be  inspired  by  a  noble  and  generous  love 
of  fame,  and  should  be  desirous  of  honorably  assisting  in  the 
administration  of  justice.  He  should  obtain  redress  for  the 
injured,  become  the  scourge  of  oppression,  the  terror  of  deceit, 
defend  the  innocent  and  uphold  the  right.  He  should  give 
much  time  to  the  complete  mastery  of  the  difficult  science  of 
jurisprudence.  He  should  store  his  mind,  refine  his  taste,  and 
improve  his  judgment  by  a  general  acquaintance  with  useful 
and  with  elegant  literature,  bearing  in  mind  the  fact  that 
knowledge  is  of  three  kinds,  first,  knowledge  that  is  necessary, 
second,  knowledge  that  is  useful,  and  third,  knowledge  that  is 
ornamental.  To  a  lawyer,  of  course,  a  comprehensive  knowl- 
edge of  the  law  is  necessary,  and  everything  must  give  way  to 
the  acquisition  of  the  law.  The  young  lawyer  desirous  of  suc- 
ceeding, must  become  acquainted  with  human  nature,  and  ob- 
tain an  insight  into  the  springs  of  human  passion.  He  should 
possess  prudence  as  well  as  courage,  and  caution  along  with 
enthusiasm.  He  should  not  only  be  able  by  his  powers  of  per- 
suasion and  knowledge  of  the  law  to  give  the  best  chance  of 
success  to  every  client  whom  he  represents  in  every  kind  of 
private  causes,  but  he  should  be  able  to  defeat  conspiracies 
against  public  liberty  founded  upon  a  perversion  of  the  criminal 
law,  and  by  the  victories  which  he  gains,  and  the  principles  he 
upholds,  place  the  free  Constitution  of  his  country  upon  an 
imperishable  basis. 

While  an  arrogant  or  immodest  bearing  at  the  bar  is  to  be 
avoided,  the  advocate  must,  at  all  times  be  dignified,  courteous, 
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cool  and  courageous.  It  has  been  said,  in  substance,  by  an  ac- 
complished and  successful  lawyer,  that  self-possession  should 
be  acquired  as  soon  as  possible  by  the  advocate;  that  nothing 
is  more  unfriendly  to  the  art  of  pleasing  than  morbid  timidity 
(bashfulness — mauvaise  honte);  that  all  life  teems  with  ex- 
amples of  its  -prejudicial  influence,  showing  that  the  art  of 
rising  in  life  has  no  greater  enemy  than  this  nervous  and  sense- 
less defect  of  education ;  that  self-possession — calmness — 
steady  assurance — intrepidity — are  all  perfectly  consistent 
with  the  most  amiable  modesty,  and  none  but  vulgar  and 
illiterate  minds  are  prone  to  attribute  to  presumptuous  assur- 
ance the  apparently  cool  and  unconcerned  exertions  of  young 
men  at  the  bar ;  that  what  is  done  under  concern  and  em- 
barrassment is  sure  to  be  ill  done;  that  the  judge  who  can 
scowl  on  the  early  endeavors  of  the  youthful  advocate  who  has 
fortified  himself  with  resolution  must  be  a  poor  man  in  the 
knowledge  of  human  character,  and  perhaps  still  more  so  in 
kindness  of  heart ;  that  while  he  should  ever  cherish  these 
opinions,  he  would  himself  be  bound  to  distinguish  the  arro- 
gant, noisy,  shallow  and  dictatorial  impudence  of  some,  from 
the  gentle,  though  firm  and  manly  confidence  of  others — they 
who  bear  the  white  banner  of  modesty,  fringed  with  resolution. 

Lord  Westbury,  the  celebrated  English  lawyer,  once  said  that 
he  never  quite  knew  how  his  success  came  about,  but  he  be- 
lieved it  was  due  to  his  self-confidence  in  difficulties  and  his 
painstaking  industry.  When  he  gave  an  opinion  he  gave  it 
boldly.  He  said  he  was  paid  for  his  opinions  and  not  his 
doubts. 

An  advocate  should  treat  his  professional  brethren  with  the 
greatest  courtesy,  but  the  passions  or  arts  of  the  most  promi- 
nent advocates  should  not  intimidate  him  from  asserting  fully 
his  own  or  his  client's  rights.  A  distinguished  lawyer  has  said : 
"  Should  I  attain  that  eminent  standing  at  the  bar  which 
gives  authority  to  my  opinions,  I  shall  endeavor,  in  my  inter- 
course with  my  junior  brethren,  to  avoid  the  least  display  of 
it  to  their  prejudice.    I  will  strive  never  to  forget  the  days  of 
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my  youth,  when  I  tcx)  was  feeble  in  the  law,  and  without 
standing.  I  will  remember  my  then  ambitious  aspirations 
(though  timid  and  modest)  nearly  blighted  by  the  inconsider- 
ate or  rude  and  arrogant  deportment  of  soine  of  my  seniors; 
and  I  will  further  remember  that  the  vital  spark  of  my  early 
ambition  might  have  been  wholly  extinguished,  and  my  hopes 
been  forever  ruined,  had  not  my  own  resolutions,  and  a  few  gen- 
erous acts  of  some  other-s  of  my  seniors,  raised  riie  froifi  my  de- 
pression. To  my  juniors  therefore  I  shall  ever  be  kind  and 
encouraging ;  and  never  too  proud  to  recognize  distinctly  that, 
on  many  occasions,  it  is  quite  probable  that  their  knowledge 
may  be  more  accurate  than  my  own,  and  that  they,  with  their 
limited  reading  and  experience,  have  seen  the  matter  more 
soundly  than  I,  with  my  much  reading  and  long  experience." 

Every  lawyer  will  find  it  extremely  useful  to  study  care- 
fully, the  lives  of  eminent  lawyers  of  this  and  other  countries. 
Erskine's  Biography  should  be  carefully  studied  by.  every 
advocate  desirous  of  becoming  famous.  It  is  said  that  Lord 
Erskine's  manner  while  at  the  bar  was  perfect,  and  his  ad- 
mirable demeanor  should  be  imitated  by  all  advocates  who  wish 
to  win  fornesic  renown.  He  was  respectful  to  the  judges, 
but  ever  ready  to  assert  his  independence,  polite  to  the  jury, 
while  he  boldly  reminded  them  of  their  duties,  free  from  ani- 
mosity or  asperity  towards  his  adversaries,  constantly  kind 
and  considerate  to  his  juniors,  treating  the  witnesses  as  citizens, 
generally  speaking,  called  from  their  daily  avocations  to  assist 
in  the  investigation  of  truth, — looking  benevolently  even  on  the 
bystanders,  and  pleased  when  he  could  accommodate  them 
with  a  seat.  He  was  of  a  gay  and  joyous  temperament,  en- 
joying continually  a  youthful  flow  of  animal  spirits,  and  en- 
livening the  dullest  cause  with  hilarity  and  good  humor.  He 
was  such  a  universal  favorite  that  there  was  a  general  desire, 
as  far  as  law  and  justice  would  allow,  that  he  should  succeed, 
and  the  prestige  of  his  reputation  was  considered  the  sure 
forerunner  of  victory. 

Butler,  who  often  heard  him,  says  that  he  often  rose  to  the 
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highest  oratory,  but  that  it  was  always  simple ;  that  even  in 
his  sublimest  flights  there  was  much  that  was  very  familiar,  but 
that  this  rather  set  off  than  diminished  their  general  effect. 

Roscoe  says  that  in  examining  those  particular  qualities  of 
Lord  Erskine's  speeches  which  contributed  more  obviously 
to  their  success,  the  most  remarkable  will  appear  to  be  the 
exact  and  sedulous  adherence  to  some  one  great  principle 
which  they  uniformly  exhibit.  That  in  every  case  he  pro- 
posed a  great  leading  principle,  to  which  all  his  efforts  were 
referable  and  subsidiary — which  ran  through  the  whole  of 
his  address,  arranging,  governing,  and  elucidating  every  por- 
tion ;  that  as  the  principle  thus  proposed  was  founded  in 
truth  and  justice,  whatever  might  be  its  application  to  the 
particular  case,  it  necessarily  gave  to  the  whole  of  his  speech 
an  air  of  honesty  and  sincerity  which  a  jury  could  with  diffi- 
culty resist. 

Lord  Brougham  says  that  juries  have  declared  that  they  felt 
it  impossible  to  remove  their  looks  from  him,  when  he  had 
riveted,  and,  as  it  were,  fascinated  them,  by  his  first  glance. 
Lord  Brougham  also  says  that  his  voice  was  of  surpassing 
sweetness,  clear,  flexible,  strong,  exquisitely  fitted  to  strains  of 
serious  earnestness,  deficient  in  compass  indeed,  and  much  less 
fitted  to  express  indignation,  or  even  scorn,  than  pathos,  but 
wholly  free  from  harshness  or  monotony.  He  says  also  that 
no  man  made  fewer  mistakes,  and  that  none  left  so  few  ad- 
vantages unimproved;  that  before  none  was  it  so  dangerous 
for  his  adversary  to  slumber  and  be  off  his  guard,  for  he  was 
ever  broad  awake  himself,  and  was  as  adventurous  as  he  was 
skillful,  and  as  apt  to  take  advantage  of  any  the  least  open- 
ing, as  he  was  cautious  to  have  none  in  his  own  battle. 

Expinasse  says  that  his  action  was  always  appropriate, 
chaste,  easy,  natural,  in  accordance  with  his  slender  and  finely 
proportioned  figure  and  just  stature,  and  that  his  features 
regular,  prepossessing,  as  well  as  harmonious,  bespoke  him  of 
no  vulgar  extraction.  He  says  that  the  tones  of  his  voice, 
though  sharp,  were  full,  destitute  of  any  tinge  of  Scottish  ac- 
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cent,  and  adequate  to .  every  emergency,  and  almost  scienti- 
fically modulated  to  the  occasion. 

It  is  said,  also,  that  it  was  hardly  possible  to  form  any  no- 
tion of  the  admirable  versatility  with  which  he  glided  from 
one  cause  to  another — the  irony,  the  humor,  the  good-nature 
with  which  he  laughed  down  the  adverse  cause,  and  the 
vehemence  and  spirit  with  which  he  sustained  his  own. 

One  who  had  seen  Erskine's  briefs  says  that  the  notes  and 
interlineations  were  few,  but  that  particular  parts  were  doubled 
down  and  dashed  with  peculiar  emphasis,  his  plan  being  to  con- 
centrate all  his  strength  upon  the  strong  points  of  the  case, 
instead  of  wasting  it  upon  details.  It  is  a  rule  followed  by  some 
of  the  very  best  advocates,  not  to  perplex  the  jury  with  too 
many  details,  but  to  select  the  strongest  points  and  press  them 
earnestly. 

The  intimate  relation  between  the  bench  and  the  bar,  like 
every  other  intimate  relation  requires  mutual  patience  and  fore- 
bearance. 

The  pertinacity  and  zeal  of  counsel  in  the  presentation  of 
their  contentions  to  the  bench  are  unquestionably  exasperating, 
and  many  judges  doubtless  feel  like  making  the  same  appeal 
for  forbearance  that  it  is  said  an  English  judge  did  to  Lord 
Westbury  on  one  occasion.  When  this  distinguished  lawyer 
was  at  the  bar  he  was  sometimes  so  strong  in  his  criticisms  that 
one  of  the  judges  once  appealed  to  him  to  be  addressed  at  least 
as  "  a  vertebrate  animal." 

In  court,  however,  every  lawyer  should  be  respectful  to  the 
judges.  They  are  the  law's  vicegerents,  and  whatever  may  be 
their  character  and  deportment,  the  individual  should  be  lost 
in  the  majesty  of  the  office.  One  of  the  highest  honors, 
and  one  of  the  gravest  responsibilities  which  can  be  con- 
ferred on  man,  is  to  hold  the  scales  of  justice  in  equipoise,  to 
sit  in  judgment  in  controversies  between  man  and  man,  and 
between  the  State  and  the  individual;  to  protect  the  lives,  lib- 
erties and  property  of  the  citizen,  and  secure  the  enforcement 
of  the  law,  upon  which  depends  at  once  the  continuance  of 
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free  government,  and  the  stability  of  human  society.  The  bar 
is  the  complement .  of-  .the  bench,  and  their  interests  are  the 
same.  This  close  relation  between  the  bench  and  the  bar  is 
one  reason  why  our  judicial  system  has  been  the  most  success- 
ful of  any  of  the  departments  of  our  government.  The  func- 
tions of  the  members  of  the  executive  and  legislative  depart- 
ments of  the  government  are  discharged  in  great  part  by  per- 
sons untrained  to  their  duties.  While  on  the  other  hand  the 
powers  of  the  judicial  department  are  exercised  by  men  edu- 
cated and  trained  for  the  discharge  of  their  particular  duties, 
with  the  assistance  of  an  able  bar,  both  sides  of  every  cause 
being  presented  by  able  learned  advocates,  the  arguments  of 
each  being  subjected  to  the  close  reasoning  and  searching  an- 
alysis of  his  opponent. 

England  and  America  are  now,  and  have  been  for  genera- 
tions, justly  proud  of  their  judges.  They  have  not  only  de- 
fended themselves  with  vigor  and  ability  when  unjustly  as- 
sailed, but  they  have  always  protected  the  rights  of  the  bar  as 
well.  Their  labors  are  much  more  arduous  than  is  generally 
believed,  and  their  salaries  in  some  of  the  States  are  wholly  in- 
adequate. .  The  salaries  of  the  Federal  judges  should  all  be 
considerably  increased. 

It  must  not  be  believed  that  some  of  the  judges  do  not  lead 
strenuous  lives.  It  is  said  that  the  summing  up  of  Lord  Chief 
Justice  Cockburn  in  the  celebrated  Tichborne  case,  aside  from 
his  excellent  conduct  of  the  trial  generally,  is  a  perfectly  un- 
paralled  feet  in  justicial  annals.  It  fills  two  volumes  of  eight 
hundred  pages  each,  and  reads  like  a  novel.  The  dignified  re- 
buke which  he  administered  to  the  prisoner's  counsel,  was 
hardly  less  remarkable.  He  spoke  of  "  the  torrent  of  invec- 
tive," "  of  dirty  foul  slime  "  which  had  been  poured  forth  on 
everybody  and  the  necessity  for  the  court  intervening.  "  And 
how  were  we  met,"  he  went  on,  "  By  constant  disrespect,  by  in- 
sult and  obloquy,  by  covert  allusions  to  Scroggs  and  Jeffreys — 
judges  of  infamous  repute — as  though,  by  the  way,  if  the 
spirit  of  Scroggs  and  Jeffreys  still  animated  the  bench  in  the 
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administration  of  justice,  the  learned  counsel  would  not  have 
been  pretty  quickly  laid  by  the  heels  and  put  to  silence." 

At  the  banquet  given  to  the  leading  French  advocate  of  his 
day,  M.  Berryer,  Lord  Brougham  was  present,  and  in  an 
eloquent  speech  declared  that  "  The  first  great  quality  of  an 
advocate  is  to  reckon  everything  subordinate  to  the  interests  of 
his  client."  A  few  minutes  later  the  Lord  Chief  Justice  was 
replying  to  the  toast  of  "  The  Judges  of  England."  He  said : 
"  Much  as  I  admire  the  great  abilities  of  M.  Berryer,  to  my 
mind,  his  crowning  virtue — as  it  ought  to  be  that  of  every  ad- 
vocate— is  that  he  has  throughout  his  career  conducted  his  cases 
with  untarnished  honor.  The  arms  which  an  advocate  wiglds 
he  ought  to  use  as  a  warrior,  not  as  an  assassin.  He  ought  to 
uphold  the  interests  of  his  clients  per  fas  and  not  per  nefas. 
He  ought  to  know  how  to  reconcile  the  interests  of  his  client 
with  the  eternal  interests  of  truth  and  justice." 

The  most  learned  lawyer  best  knows  how  deep  a  science  the 
law  is,  that  its  boundaries,  like  space,  seem  to  recede  as  we 
advance,  and  that  the  knowledge  he  has  acquired,  however 
extensive,  is  but  as  a  torch  flung  into  an  abyss,  making  the 
darkness  visible,  and  showing  him  the  extent  of  his  own  ignor- 
ance. It  is,  therefore,  with  many  misgivings  that  the  author 
submits  the  following  pages  to  the  examination  of  an  indulgent 
and  generous  profession. 

HENRY  HARDWICKE, 

220  Broadway,  New  York. 

August  9,  1902. 
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TRIAL  LAWYERS 
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ADMINISTRATION,  liETTEBS  OF. 

The  following  is  the  order  of  preference  among  rela- 
tives in  New  York,  according  to  the  statute  of  dis- 
tributions. I.  To  surviving  husband  or  wife.  2. 
To  the  children.  3.  To  the  father.  4.  To  the  mother.  5. 
To  the  brother.  6.  To  the  sisters.  7.  To  the  grand- 
children. 8.  To  any  other  next  of  kin  entitled  to  share 
in  the  distribution  of  the  estate.    Redf.  Sur.  Pr.  604  3d  ed. 

ABANDONMENT. 

As  to  the  abandonment  of  property,  see  cases  collected 
in  40  Am.  Dec.  464. 

Witness  may  testify  that  a  contract  was  abandoned, 
leaving  details  to  be  called  out  on  cross-examination.  Ab- 
bott's Trl.  Brf.  on  Facts,  i. 

The  declarations  of  a  wife  made  immediately  before  her 
flight,  manifesting  her  feelings  such  as  satisfaction,  or 
distress,  or  made  immediately  afterward  to  the  persons 
with  whom  she  took  refuge,  or  to  a  third  person,  are  ad- 
missible as  a  part  of  the  Res  Gestce,  on  the  question  of 
abandonment.    Id.  i. 

ABBREVIATIONS. 

Court  may  take  notice  of  abbreviations  in  common  use. 
Abb.  Trl.  Brf.  on  Facts.     2. 
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Abbreviations  may  be  explained  by  oral  evidence  of 
usage.  Id.  2.  Meaning  of  an  abbreviation  must  be  alleged 
in  pleading.     Id.  2. 

ANIMALS. 

As  to  liability  of  owners  of  vicious  animals,  scienter,  etc. 
See  54  L.  R.  A.  420.     (1902.) 

ABILITY. 

Witness  may  testify  as  to  what  acts  a  person  can  do, 
or  not  do,  though  not  an  expert.  Abb.  Brf.  Facts.  4. 
Ability  to  perform  act  of  walking,  or  other  act,  may  be 
tested  in  presence  of  jury  if  permitted  by  the  court.  Id. 
4.  It  is  competent  to  ask  witness  whether  he  was  able  to 
do  a  specified  act.  37  N.  Y.  586  (cited  in  159  N.  Y. 
38),  or  used  the  best  skill  and  ability  that  he  possessed. 
80  N.  Y.  631.  His  ability  is  a  fact  within  his  own  knowl- 
edge. 80  N.  Y.  108,  116.  This  case  is  cited  in  i  L.  R.  A. 
564;  162  N.  Y.  304;  156  Id.  636;  140  Id.  28;  112  U.  S. 
no. 

ABSENCE. 

Absence  of  a  person  from  the  state  cannot  be  proved 
by  general  reputation,  i  E.  D.  Smith  N.  Y.  i.  In  this 
case  the  court  refused  to  take  judicial  notice  that  Daniel 
Webster  was  not  a  resident  of  New  York. 

Testimony  that  the  witness  knew  the  person,  and  that 
he  had  recently  broken  up  his  establishment,  and  was 
sold  out,  and  thereafter  either  departed  or  kept  concealed ; 
that  previous  thereto  witness  saw  him  frequently,  but 
since  then  not  at  all,  and  that  it  is  generally  understood 
and  believed,  etc.  Held  sufficient  to  give  magistrate  juris- 
diction under  the  statute  as  to  absent  and  absconding 
debtors.  4  Hill,  N.  Y.  598;  11  N.  Y.  331.  Cited  in  12 
L.  R.  A.  836n;  30  Id.  471 ;  54  N.  Y.  372. 

Receiving  letters  from  persons  out  of  state  competent 
evidence  of  absence  if  they  were  received  shortly  before 
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trial.  Abb.  Brf.  on  Facts.  5.  Contents  of  letters  compe- 
tent to  explain  absence.  Id.  6.  Answers  of  third  persons 
to  inquiries  as  to  absence,  admissible  as  part  of  Res  Gestae. 
Id.  6.  Absence  once  shown  presumed  to  continue.  Id.  7. 
Declarations  of  party  as  to  motive  of  absence  competent 
if  made  prior  to,  during,  or  after  absence.  Id.  8.  See 
N.  Y.  Code  Civ.  Pro.  §  841,  as  to  effect  of  seven  years 
absence. 

ABSTRACTS. 

Abstracts  of  voluminous  documents  may  be  given  if 
court  will  permit.  72  N.  Y.  548;  38  Sup.  Ct.  R.  396; 
38  N.  Y.  71.  But  it  is  not  error  for  a  referee  to  refuse 
to  allow  a  witness  to  show  the  results  derived  from  his 
examination  of  books  of  account,  where  it  does  not  appear 
that  it  requires  expert  testimony  to  ascertain  the  facts 
offered  to  be  shown,  while  he  may  allow  a  witness  with 
the  books  before  him  to  give  a  summary  of  their  contents, 
this  is  discretionary  with  him.  72  N.  Y.  548.  Explana- 
tions of  the  books  of  double  entry  by  an  expert  are  usually 
admitted.     38  Sup.  Ct.  R.  396;  38  N.  Y.  71. 

ACCEPTANCE. 

When  parties  agree  to  deal  by  telegram,  an  offer  by 
one,  and  acceptance  in  the  same  manner  by  the  other,  is 
a  binding  contract,  though  the  acceptance  be  not  received 
in  time  to  enable  such  party  to  comply  with  his  proposal, 
in  consequence  of  a  derangement  of  the  line  of  telegraph. 
Trevor  v.  Wood.  36  N.  Y.  306,  reversing  s.  c.  41  Barb. 
N.  Y.  255.  Cited  in  149  N.  Y.  391 ;  130  Mass.  175.  As 
to  contracts  by  telegrams  see  Schonberg  v.  Cheney,  3 
Hun,  N.  Y.  677;  4  Bush.  Ky.  261;  30  Wis.  605;  38 
Tex.  312;  I  Woods,  286;  4  Dill.  431;  in  111.  426;  130 
Mass.  175;  2"^  Alb.  L.  J.  24.  As  to  acceptance  of  goods 
sold  see  Abb.  Trl.  Ev.  318.  Acceptance  is  proved  by 
possession.  Abb.  Brf.  Facts  10.  A  symbolical  delivery 
of  articles  in  bulk  may  be  proved  by  any  act  indicative 
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of  a  surrender  on  one  side,  and  acceptance  on  the  other. 
Stanton  v.  Smith,  3  Sandf.  230,  for  instance  deHvering 
a  schedule  of  them.  Dixon  v.  Buck,  42  Barb.  N.  Y.  70, 
or  the  keys  of  the  repository,  with  that  intent,  3  Abb.  Ct. 
App.  Dec.  248;  rev'g  33  Barb.  N.  Y.  543. 

ACCIDENT. 

Witness  cannot  be  asked  whether  an  act  done  by  another 
other  than  himself  was  accidental  or  done  on  purpose. 
Abb.  Bf.  on  Facts.  10.  As  to  the  effect  of  an  injury  by, 
and  definition  of,  inevitable  accident,  see  150  U.  S.  312;  21 
Wend.  N.  Y.  198;  4  Dougl.  287;  Story  on  Bailments, 
§489- 

AMENDMENT. 

An  amendment  is  the  correction  of  an  error  committed 
in  any  process,  pleading  or  proceeding,  at  law  or  in  equity. 
Burrill  Law  Diet.,  Black  Law.  Diet.  Under  statutes  in 
modern  practice,  amendments  are  very  liberally  allowed 
in  all  formal  and  most  substantial  matters,  but  they  are 
in  the  discretion  of  the  court,  and  will  only  be  allowed 
for  the  furtherance  of  justice.  Amendments  are  allowed 
either  without  costs  to  the  party  amending,  or  upon  such 
terms  as  the  court  think  proper  to  order.  Amendments 
were  allowed  at  common  law  independently  of  statutes, 
but  the  power  of  the  courts  has  been  extended  by  statute. 
But  no  amendment  which  is  unfair  to  the  adverse  party 
will  be  granted.  A  new  defence  may  be  added  by  amend- 
ment.   62  Wis.  542. 

Clerical  errors  in  the  names  of  parties  may  be  amended 
like  other  clerical  mistakes.      76    Me.    434;    136  Mass. 

335- 

Whether  an  amendment  should  relate  back  to  the  date 
of  the  matter  amended,  so  as  to  prevent  the  plea  of  the 
statute  of  limitations  from  being  pleaded,  is  a  point  upon 
which  the  cases  are  at  variance,     i  Am.  &  E.  Enc.  L. 
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551  and  cases  cited.  In  29  Me.  108  and  134  Mass.  308, 
it  was  held  that  the  amendment  related  back,  irrespective 
of  the  statute  of  limitations.  Where  the  cause  of  action 
is  the  same  it  seems  just  that  it  should  have  this  effect. 
'j'j  Pa.  St.  441 ;  95  Id.  107.  Compare  2  Sneed  (Tenn.) 
492;  8  Tex.  427.  Unless  a  plain  abuse  of  discretion  is 
shown  the  allowance  or  refusal  of  an  amendment  will  not 
be  reversed  by  an  appellate  court.  121  U.  S.  46;  139 
111.  128. 

The  following  provisions  of  the  New  York  Code  of  Civ. 
Pro.  §  723  contained  substantially  the  provisions  adopted 
by  the  statutes  of  the  various  states  throughout  the  United 
States.     This  section  reads  as  follows : 

§  723.  The  court  may,  upon  the  trial,  or  at  any  other 
stage  of  the  action,  before  or  after  judgment,  in  further- 
ance of  justice,  and  on  such  terms  as  it  deems  just,  amend 
any  process,  pleading,  or  other  proceeding,  by  adding  or 
striking  out  the  name  of  a  person  as  a  party,  or  by  cor- 
recting a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect,  or  by  inserting  an  allegation  material 
to  the  case ;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defence,  by  conforming  the 
pleading  or  other  proceeding  to  the  facts  proved.  And, 
in  every  stage  of  the  action,  the  court  must  disregard  an 
error  or  defect,  in  the  pleadings  or  other  proceedings, 
which  does  not  affect  the  substantial  rights  of  the  ad- 
verse party.  When  amending  a  pleading  or  permitting 
the  service  of  an  amended  or  supplemental  pleading  in  a 
case  which  is  on  the  general  calendar  of  issues  of  fact, 
the  court  may  direct  that  the  case  retain  the  place  upon 
such  calendar  which  it  occupied  before  the  amendment 
or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall 
not  affect  the  place  of  the  case  upon  such  calendar,  or 
render  necessary  the  service  of  a  new  notice  of  trial." 
Am'd  by  ch.  416  of  L.  1877  and  ch.  591  L.  of  1900. 
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As  to  change  of  parties  by  amendment  of  pleading  see 
54  L.  R.  A.  42on.     (1902.) 

ACCOUNT. 

An  account  is  not  incompetent  merely  because  it  is  kept 
by  marks.  145  Mass.  162.  Photographic  copies  of  ac- 
counts and  other  papers  which,  by  reason  of  being  public 
records,  cannot  be  removed  for  production  in  court,  may 
be  admitted  in  evidence.  2  Wood  U.  S.  Cir.  Ct.  680. 
Otherwise  of  originals  the  genuineness  of  which  is  dis- 
puted.    2  Cent.  L.  J.  121. 

Authentication  of  account  sufficient  if  proved  to  be  in 
handwriting  of  party  or  agent.  Abb.  Brf.  Facts.  12. 
Entries  in  book  of  party's  agent  are  competent  against  the 
party.  64  N.  Y.  85,  91,  aff'g  3  Hun,  N.  Y.  591,  s.  c. 
more  fully  reported  in  6  N.  Y.  Sup.  Ct.  (T.  &  C.)  300. 
Firm  books  evidence  between  partners.  64  N.  Y.  471, 
aff'g  5  Hun,  N.  Y.  407.  An  open  account  is  one  in  which 
some  item  of  the  account  is  not  settled  by  the  parties, 
whether  the  account  consists  of  one  item  or  many,  i 
Ala.  62. 

An  account  presented,  and  retained  without  an  objec- 
tion becomes  an  account  stated,  and  draws  interest.  Case 
v.  Hotchkiss,  3  Keyes  334;  s.  c.  i  Abb.  Dec.  324;  11  N. 
Y.  170;  10  Wall.  129;  I  Story's  Eq.  §§  520,  526;  i  Kernan 
170,  unless  the  omission  to  object  to  it  is  explained. 
Guernsey  v.  Rexford,  63  N.  Y.  631.  The  acceptance  and 
retention  of  an  account  without  objection,  though  tending 
to  establish  its  correctness  is  not  conclusive.  Sharkey  v. 
Mansfield,  90  N.  Y.  227.  The  giving  of  a  promissory  note 
is  prima  facie  evidence  of  a  settlement  between  the  parties, 
but  not  conclusive.  Sherman  v.  Mclntyre,  90  N.  Y.  227. 
But  an  account  stated  can  only  be  opened  on  proof  which 
is  dear  that  the  party  has  been  misled  by  fraud,  mistake, 
or  manifest  error.  Hurley  v.  Bank,  56  N.  Y.  618.  See 
also  42  N.  Y.  432;  52  How.  Pr.  382;  11  Wheaton  256. 
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The  inference  may  be  repelled  also  by  showing  facts  which 
are  inconsistent  with  it,  as  that  the  party  was  absent  from 
home,  ill,  or  expected  shortly  to  see  the  other  party,  and 
intended,  and  preferred  to  make  his  objections  in  person. 
Other  circumstances  of  a  like  nature  may  also  be  sufficient. 
i8  N.  Y.  289;  10  Wall.  131.  Part  payment  on  account 
rendered  is  enough  to  go  to  the  jury,  as  showing  an  ac- 
count stated.  102  N.  Y.  699.  What  is  a  reasonable  time 
to  allow  for  objections  to  an  account  is  a  question  of  law 
unless  the  facts  are  in  doubt.  107  U.  S-  325.  Giving 
note  implies  an  accounting  in  full.  6  N.  Y.  461 ;  13  Abb. 
N.  C.  340,  351,  and  cases  cited. 

As  to  what  constitutes  an  account  stated  see  27  L.  R. 
A.  811  note. 

ACCOUNT  BOOKS. 

In  New  York,  and  in  some  other  jurisdictions.  Account 
Books  are  admissible  in  evidence  in  a  party's  favor  upon 
proof.  I.  That  they  are  his  books  of  account  kept  in  the 
regular  course  of  business.  2.  That  there  was  a  course 
of  dealing  between  tlie  parties.  3.  That  some  article  or 
service  charged  was  actually  furnished.  4.  That  the  party 
had  no  clerk  or  book-keeper.  5.  That  he  kept  fair  and 
honest  accounts.  Vosburgh  v.  Thayer,  12  Johns.  N.  Y. 
461,  and  note;  Abb.  Tr.  Ev.  (2nd  ed.)  401.  See  also  11 
Wend.  N.  Y.  568;  8  Johns.  N.  Y.  211;  t  Brown,  Pa. 
257;  I  Yeates  347;  i  Bay  119;  Mart.  N.  C.  26;  Cooke, 
Tenn.  388;  3  N.  Y.  Supp.  876;  30  Hun,  N.  Y.  297. 

Party  offering  account  book  may  commonly  use  it  to 
refresh  his  memory.  Abb.  Tr.  Ev.  (2nd  ed.)  399.  Com- 
pare 22  Conn.  360;  30  Barb.  N.  Y.  42.  Alterations,  etc., 
seriously  impair  the  credit  of  the  entry.  Id.  399,  17 
Cal.  466. 

Entries  in  account  books  of  a  bank  are  made  competent 
evidence  against  a  depositor,  customer  or  officer,  by  pro- 
ducing the  clerk  who  made  the  entries,  he  testifying  to 

7 


THE  TRIAL  LAWYERS'  ASSISTANT. 

the  transactions,  or  testifying  that  it  was  his  uniform 
custom  to  make  entries  at  the  time  of  the  transaction,  and 
that  he  has  no  doubt  that  the  entry  he  offers  now  was 
truly  made;  or  by  proving  the  handwriting  of  the  clerk 
who  made  the  entries,  and  that  he  is  dead  or  insane. 
Abb.  Brf.  on  Facts.  14.  42  N.  Y.  139;  4  Abb.  App.  Dec. 
324;  30  Barb.  N.  Y.  42;  30  Hun,  N.  Y.  297;  12  Johns. 
N.  Y.  461. 

Without  such  evidence  they  are  not  competent,  unless 
the  party  against  whom  they  are  adduced  is  a  stock- 
holder or  officer.  It  is  error  to  receive  them  upon  the 
testimony  of  other  officers  or  clerks  of  the  bank,  who 
have  not  personal  knowledge  of  the  transactions.  Abb. 
Brf.  on  Facts  14. 

An  account  in  the  handwriting  of  one  party,  produced 
from  the  possession  of  the  other  party,  may  be  presumed 
to  have  been  rendered  by  the  former  to  the  latter.  10 
Conn.  263. 

Pass  books  containing  debit  and  credit  entries,  and 
proved  to  have  been  kept  usually  in  the  possession  of 
one  party,  and  delivered  from  time  to  time  to  the  other 
for  the  purpose  of  writing  up,  and  to  have  been  written 
up  accordingly  and  returned,  are  admissible  against  either 
party,  irrespective  of  whether  their  contents  are  original 
entries  or  not.  38  N.  Y.  Super.  Ct.  (Opinion  by  Freed- 
man  J.  reviewing  cases  as  to  accounts.) 

A  bank  pass  book  written  up  and  returned,  and  not 
objected  to,  becomes  conclusive  as  an  account  stated.  117 
U.  S.  96.  Entries  in  an  account  book  are  not  competent  by 
producing  a  witness  who  testifies  that  he  gave  correct  infor- 
mation to  the  writer,  although  he  did  not  see  the  entries; 
and  producing  also  the  writer  who  testifies  that  he,  at  the 
time,  and  knowing  his  informant,  correctly  entered  the 
information  so  received.  102  N.  Y.  572 ;  s.  c.  3  Cent.  R. 
823. 

Entries  made  in  the  ordinary  course  of  duty  by  a  third 
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person,  not  appearing  to  have  had  any  interest,  are  pre- 
sumed to  have  been  made  at  the  time  they  bear  date.  6 
N.  Y.  276,  reversing  5  Denio  342.  (Entry  by  bank  officer 
in  Dealer's  pass  book.) 

A  party  whose  accounts  have  been  put  in  evidence, 
either  in  his  own  favor,  or  against  him,  may  explain  them 
by  oral  evidence  of  the  intent  and  meaning  of  the  entries. 
44  N.  Y.  653 ;  68  Id.  400 ;  66  Id.  308 ;  63  Id.  370. 

A  book  of  original  entry  is  one  continuously  used  for 
that  purpose.  44  Vt.  54.  The  entries  in  such  a  book 
must  have  been  made  immediately  after  such  transaction 
occurred,  and  must  have  been  made  in  the  due  course  of 
business.  The  account  should  be  itemized.  100  Pa.  169;  116 
Mass.  333.  Entries  in  books  of  entry  made  by  the  party 
in  the  regular  course  of  business,  may  be  received  in  evi- 
dence after  the  party's  death,  and  a  like  ruling  obtains  in 
the  case  of  entries  written  by  a  book-keeper  or  clerk  since 
deceased.  In  each  instance,  however,  a  foundation  must 
be  laid  for  their  introduction  by  proof  of  decedent's  hand- 
writing. 56  N.  Y.  518;  116  Mass.  98;  67  N.  Y.  73;  62 
Pa.  136;  27  Miss.  106.  The  entry  should  be  complete 
in  itself.    23  N.  H.  220. 

In  some  jurisdictions  account  books  are  admissible  in 
evidence  as  showing  the  delivery  of  goods  sold,  or  the 
performance  of  work  and  labor.  34  Iowa,  123;  32  Tex. 
229. 

The  suppletory  oath  of  the  party  in  introducing  the 
books  in  evidence  is  usually  required,  and  where  the 
charges  were  first  entered  on  a  slate,  and  then  in  a  day- 
book, the  day-book  is  treated  as  a  book  of  original  entry. 
13  Mass.  427;  I  Brown,  Pa.  147;  5  Harr.  Del.  126. 

A  note  to  Vosburgh  v.  Thayer,  12  Johns.  N.  Y.  461 
states  that  where  there  are  regular  dealings  between  the 
parties,  and  there  is  evidence  that  plaintiff  keeps  honest 
books;  that  some  of  the  goods  have  been  delivered,  or 
some  of  the  work  or  services  performed,  and  that  the 
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plaintiff  keeps  no  clerk,  such  books  are  from  necessity 
admissible  in  evidence.  See  ii  Wend.  N.  Y.  568;  i 
Browne,  Pa.  257;  8  Johns.  N.  Y.  211. 

In  the  case  of  Wilson  v.  Knapp,  70  N.  Y.  597,  the  court 
said :  "  The  book-keeper  of  the  ship-wrights,  who  made 
the  repairs,  testified  as  to  the  account  for  materials  fur- 
nished and  labor  applied  to  this  vessel  that  there  was  a 
foreman  carpenter  and  foreman  caulker,  whose  duty  and 
practice  it  was  to  superintend  the  men  and  provide  the 
materials,  and  to  report  each  night  to  the  bookkeeper; 
the  foreman  of  the  yard  also  reported  the  material  sent 
out.  The  foreman  testified  that  the  reports  which  they 
made  were  correct.  The  book  in  which  the  entries  were 
made  was  produced  and  offered  in  evidence,  it  was  ob- 
jected to  as  hearsay,  and  objection  overruled  and  exception 
taken.  Held,  no  error ;  that  an  original  memorandum  was 
not  always  required,  but  that  a  copy  was  properly  ad- 
missible. (49  N.  Y.  303  and  cases  cited.)"  Contra 
Thomas  v.  Price,  30  Md.  483. 

Upon  the  trial  in  the  reference  of  a  claim  against  the 
estate  of  appellant's  testator  for  work  done  by  respondent, 
it  was  proved  that  the  items  were  first  entered  at  the  time 
upon  a  slate,  usually  by  respondent,  and  then  copied  by 
his  bookkeeper  in  a  day-book  about  every  day,  and  then 
in  the  ledger ;  that  no  prices  were  entered  until  the  charges 
were  carried  out  in  the  ledger,  when  respondent  fixed  the 
same  and  they  were  entered  in  the  ledger  accordingly.  It 
appeared  that  respondent  directed  the  work  generally  and 
did  a  portion  of  it  himself ;  that  he  kept  the  account,  which 
showed  credit  for  money  paid  by  the  testator.  There 
was  no  contradictory  evidence  as  to  the  correctness  of 
the  amount,  or  that  the  work  was  not  done.  Respondent 
kept  no  clerk  in  connection  with  his  business,  but  had  the 
bookkeeper  to  make  up  the  books  under  his  direction.  It 
was  in  evidence  that  several  witnesses  had  settled  their 
accounts  with  respondent  and  found  them  honest  and  cor- 
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rect,  and  they  were  proved  to  have  been  copied  fronj  the 
books.  The  bookkeeper  testified  that  he  had  settled  his 
own  accounts  from  the  books  and  that  respondent  kept 
fair  and  honest  accounts.  The  ledger  was  admitted  in 
evidence,  as  a  book  of  original  entries  to  prove  the  claim, 
under  objection  and  exception.  Held,  no  error;  and  that 
the  booklceeper,  having  an  account  with  his  employer, 
was  a  competent  witness  to  prove  the  correctness  of  the 
books.  The  clerk  intended  by  the  rule  excluding  books  of 
account  of  a  party  who  employs  a  clerk,  is  one  who  has 
something  to  do  with  and  has  a  general  knowledge  of 
the  business  of  his  employer  in  reference  to  goods  sold 
or  work  done,  and  not  one  who  occupies  the  isolated 
position  of  bookkeeper.  In  the  Matter  of  McGoldrick  v. 
Traphagen,  88  N.  Y.  334.  Cited  and  followed  in  163 
N.  Y.  169. 

The  courts  have  admitted  books  kept  wholly  by  book- 
keepers who  could  not  remember  anything  about  their 
entries,  except  that  they  were  made  in  the  usual  course  of 
business.  2  Hill,  N.  Y.  531;  16  Wend.  N.  Y.  536;  3 
Keyes,  139;  4  Abb.  Ct.  App.  Dec.  324;  20  Wend.  72; 
16  How.  467;  3  Thomp.  &  C.  704;  i  Hun,  N.  Y.  171; 
47  Ho-^v.  Pr.  R.  97;  23  Penn.  R.  156;  5  Harr.  Del.  R. 
126;  23  Geo.  528;  13  Mass.  427;  24  Iowa,  123. 

The  practice  of  entering  the  items  on  a  slate  or  on 
separate  pieces  of  paper,  and  afterwards  transferring 
them  into  a  regular  book  does  not  affect  the  entries  as 
evidence.  20  Wend.  N.  Y.  72;  12  Penn.  168;  2  Wait's 
Pr.  and  cases  447;  17  Penn.  389;  3  E.  D.  Smith's 
Rep.   72. 

To  render  books  of  account  competent  evidence,  the 
party  must  prove  that  during  the  period  the  charges  were 
made,  he  had  no  clerk ;  that  some  of  the  articles  or  work 
were  delivered  or  performed;  that  the  books  are  the  ac- 
count books  of  the  party,  and  that  he  keeps  correct  ac- 
counts. 
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The  statute  allowing  parties  to  be  witnesses,  has  not 
abrogated  the  law  admitting  books  of  account  as  evi- 
dence, under  the  rules  formerly  settled. 

Where  a  plaintiff  offers  his  books  of  account  as  evidence 
in  support  of  his  claim,  the  defendant  will  not  be  per- 
mitted to  prove  the  general  moral  character  of  the  plaintiff 
to  be  bad,  for  the  purpose  of  discrediting  such  books. 
Tomlinson  v.  Borst.  30  Barb.  N.  Y.  42.  See  also  163 
N.  Y.  169.     (1900.) 

ACCESSION. 

Accession  is  a  mode  of  acquiring  property  in  a  thing 
which  becomes  united  with  that  which  a  person  already 
possesses.  40  Conn.  382.  The  owner  of  property  whether 
the  property  be  moveable  or  immovable  has  the  right  to 
that  which  is  united  to  it  by  accession  or  adjunction.  22 
Pick.  Mass.  559. 

As  to  title  by  accession  to  crops,  fruit,  and  timber 
wrongfully  severed.    See  L.  R.  A.  32  :  422. 

ACTION,  IN  PRACTICE. 

The  formal  demand  of  one's  right  from  another  person 
or  party,  made  and  insisted  on  in  a  court  of  justice.  In 
a  quite  common  sense,  action  includes  all  the  formal  pro- 
ceedings in  a  court  of  justice  attendant  upon  the  demand 
of  a  right  made  by  one  person  or  party  of  another  in  such 
court,  including  an  adjudication  upon  the  right  and  its 
enforcement  or  denial  by  the  court.     Bouv.  L.  D. 

ACTION,   CHANGE   OF  VENUE. 

It  is  not  a  contempt  of  court  for  a  defendant  petitioning' 
for  a  change  of  venue  on  account  of  prejudice  on  the  part 
of  the  presiding  judge,  to  allege  in  his  petition,  which  is 
not  read  to  the  court,  but  is  handed  to  the  judge  in  a 
respectful  manner  for  his  perusal,  that  when  the  action 
was  about  to  be  called  for  trial,  the  judge's  wife  stated 
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that  she  must  see  the  judge  and  arrange  with  him  to 
have  plaintiff  win  the  case ;  at  least,,  not  if  the  allegation 
is  true.    9  L.  R.  A.  566.    As  to  Venue,  see  Trial,  Place  of. 

ADJOURNMENT. 

An  adjournment  of  a  cause  from  one  day  to  another 
of  the  same  or  a  subsequent  term. 

The  postponement  or  continuance  of  the  trial  of  a 
cause.  Usually  adjournments  are  in  the  discretion  of  the 
trial  court  and  an  appellate  tribunal  will  not  interfere 
except  in  a  case  of  abuse  of  such  discretion.  34  St.  Rep. 
987. 

Where  an  adjournment  of  three  days  was  granted  on 
the  ground  of  plaintiff's  sickness,  so  as  to  enable  de- 
fendants to  ascertain  the  true  condition  of  her  health, 
and  where  the  court  was  satisfied  from  subsequent  affi- 
davits, and  evidence,  that  plaintiff's  application  was  merely 
for  delay,  and  permitted  defendant  to  take  a  dismissal 
there  was  no  unwarrantable  exercise  of  the  discretionary 
power  of  the  trial  judge.     5  N.  Y.  Supp.  544. 

Usually  an  adjournment  will  not  be  granted,  on  ac- 
count of  the  absence  of  a  material  witness,  if  the  witness 
be  a  transient  person,  and  the  plaintiff  has  neglected  an 
opportunity  of  examining  him.     2  Caines,  N.  Y.  384. 

If  a  party  neglect  to  subpoena  a  witness,  and  rely  upon 
his  promise  to  attend,  his  absence  is  no  ground  for  an 
adjournment.     Anth.   N.   P.   272. 

Where  the  defendant  wishes  to  eaxmine  the  plaintiff 
as  a  witness,  the  cause  will  be  adjourned  unless  he  attend 
in  person,  after  notice.    20  Wend.  N.  Y.  611. 

In  order  to  obtain  an  adjournment  or  continuance  of  a 
trial  on  the  ground  of  the  absence  of  a  witness,  it  must 
appear  that  the  witness  is  really  material;  that  the  party 
making  the  application  has  been  guilty  of  no  neglect,  and 
that  the  witness  can  be  had  at  the  time  to  which  the  trial 
is  adjourned.  People  v.  Jackson,  in  N.  Y.  362;  s.  c.  19 
St.  Rep.. 506;  6  N.  Y.  Crim,  393. 
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A  motion  for  adjournment  should  be  based  upon  afifi- 
-  davit.  As  to  what  affidavit  should  contain,  see  38  How. 
Pr.  N.  Y.  451 ;  s.  c.  7  Abb.  Pr.  N.  Y.  382. 

The  absence  of  counsel  on  professional  business  is  not 
a  legal  ground  for  putting  off  a  trial.  2  Cow.  N.  Y.  578. 
See  also  19  Johns.  N.  Y.  455 ;  23  How.  Pr.  N.  Y.  530. 

It  is  error  to  refuse  an  adjournment,  where  sufficient 
cause  is  shown,  and  is  sufficient  ground  for  reversal  on 
appeal.  Howard  v.  Freeman,  7  Rob.  N.  Y.  25 ;  s.  c.  3 
Abb.  Pr.  (N.  S.)  292.  See  also  Rose  v.  Stuyvesant,  8 
Johns.  N.  Y.  426;  Matter  of  Crooks,  23  Hun,  N.  Y.  696; 
32  N.  Y.  Supp.  17. 

Filing  amendments  to  the  pleadings  which  introduce 
new  matter  of  substance,  is  good  cause  for  adjournment. 
4  Mass.  506;  8  Mo.  500;  6  Pa.  St.  171. 

A  trial  should  be  continued  upon  the  defendant's  at- 
torney's affidavit  that  defendant  is  confined  to  bed  with 
pneumonia ;  that  his  mind  is  affected,  and  that  deponent 
has  so  seen  him  sick  in  bed.     28  St.  Rep.  723. 

AGENCY. 

An  agency  may  be  created  when  express,  by  deed,  in 
writing  not  by  deed,  or  by  an  oral  delegation  of  authority. 
2  Kent.  Com.  612;  11  Mass.  27,  97;  4  Johns.  Ch.  N.  Y. 
667.  An  agency  when  not  express,  may  be  inferred  from 
the  relation  of  the  parties  and  the  nature  of  the  employ- 
ment, without  proof  of  any  express  employment.  2  Kent. 
Com.  613 ;  2  Day,  Conn.  556. 

The  law  will  not  presume  that  one  who  has  accepted  a 
bill  as  agent  has  done  so  without  authority.  9  N.  Y.  582, 
aff'g  13  Barb.  N.  Y.  636. 

Wife  presumed  to  have  authority  in  the  absence  of  her 
husband,  to  control  his  property.     10  Wend.  N.  Y.  79. 

An  entry  made  by  an  agent  or  clerk  of  a  company  on 
the  Company's  books  will  be  presumed  to  have  been  made 
by  authority  of  the  company,  in  the  absence  of  proof  to 
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the  contrary.  Henry  v.  Travelers'  Ins.  Co.  42  Fed.  Rep. 
363.  The  receipt  of  an  authorized  agent  binds  his  prin- 
cipal for  the  amount  received,  but  no  further.  Dyer  v. 
Girard,  2  Root  55;  Pate  v.  U.  S.  4  Ct.  CI.  523. 

The  admissions  of  an  agent  acting  within  the  scope 
of  his  authority  are  admissible  in  evidence  against  his 
principal.  6  Hill,  N.  Y.  336;  62  111.  193;  13  Barb.  N.  Y. 
246;  5  Duer,  N.  Y.  393;  71  N.  Y.  118.  But  a  casual 
statement  made  by  an  agent  when  not  engaged  in  the 
performance  of  any  duty,  is  inadmissible  against  his  prin- 
cipal.   62  N.  Y.  642. 

If  papers  indorsed  in  blank  are  left  with  a  clerk  with 
authority  to  use  them  for  certain  piirposes,  and  they  were 
fraudulently  obtained  from  him  and  used  for  different 
purposes  the  indorser  is  liable.  4  Mass.  45.  See  also  i 
Parsons  Notes  and  Bills  114;  54  N.  Y.  236;  9  Wall.  544; 
5  Cranch.  542;  4  Wall.  457.     See  also  Admissions. 

AGENCY,  RATIFICATION. 

A  principal  informed  by  his  agent  what  the  latter  has 
done  must  express  his  dissatisfaction  within  a  reasonable 
time,  otherwise  his  assent  will  be  presumed.  12  Johns. 
N.  Y.  300. 

AFFINITY. 

Affinity  is  the  connection  existing,  in  consequence  of 
marriage,  between  each  of  the  married  persons  and  the 
kindred  of  the  other.  It  i:;  distinguished  from  consan- 
guinity, which  denotes  relationship  by  blood. 

A  person  cannot  by  legal  succession,  receive  an  in- 
heritance from  a  relation  by  affinity ;  neither  does  it  extend 
to  the  nearest  relations  of  husband  and  wife,  so  as  to 
create  a  mutual  relation  between  them.  The  degrees  of 
affinity  are  computed  in  the  same  way  as  those  of  con- 
sanguinity. See  I  Sharswood's  Black.  Com.  435;  Abb. 
Crim.  Tr.  Bf.  §§  233,  235. 
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AFFIDAVIT. 

An  affidavit  is  a  statement  reduced  to  writing,  and 
sworn  to  before  some  officer  who  has  power  to  administer 
an  oath. 

The  difference  between  a  deposition  and  an  affidavit  is 
that  in. the  former  the  opposite  party  must  be  permitted 
to  cross-examine  the  witness,  but  an  affidavit  is  always 
taken  ex  parte. 

In  general  practice  affidavits  are  used  to  present  evi- 
dence upon  the  hearing  of  a  motion,  although  the  motion 
may  involve  the  merits  of  the  action,  but  they  are  in- 
admissible to  present  evidence  on  the  trial  of  an  issue 
raised  by  the  pleadings.  Here  the  witnesses  must  be 
produced  before  the  adverse  party. 

Affidavits  are  usually  required  on  all  motions  to  open 
defaults,  or  to  grant  delay  in  the  proceedings  and  other 
applications  by  the  defendant  addressed  to  the  favor  of 
the  court. 

Formal  parts  of  an  affidavit. — An  affidavit  must  refer 
to  the  cause  in  which  it  is  made,  in  an  intelligible  manner. 
The  strict  rule  of  the  common  law  is  that  it  must  contain 
the  exact  title  of  the  cause.  The  state  and  county  in 
which  the  affidavit  is  taken  must  be  given,  to  show  that 
it  was  taken  within  the  officer's  jurisdiction,  i  Barb. 
Ch.  Pr.  60 1.  The  deponent  must  sign  the  affidavit  at  the 
end.  II  Paige  Ch.  N.  Y.  173.  The  jurat  must  be  signed 
by  the  officer  with  the  addition  of  his  official  title.  In  the 
case  of  some  officers  the  statutes  conferring  authority  to 
take  affidavits  require,  in  addition,  his  seal  to  be  affixed. 

An  affidavit  must  describe  the  person  making  it  suf- 
ficiently to  show  that  he  is  entitled  to  offer  it ;  for  instance 
that  he  is  a  party,  or  agent  or  attorney  of  a  party  to  the 
proceeding.  7  Hill,  N.  Y.  177;  4  Den.  N.  Y.  71,  258, 
and  this  matter  must  be  stated,  not  by  way  of  mere  recital, 
or  as  mere  matter  of  description,  but  as  an  averment  in 
the  affidavit.    3  N.  Y.  41 ;  8  Id.  158. 
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An  admission  made  in  an  affidavit  may  be  proved  by 
a  copy  thereof,  if  the  original  is  out  of  the  state  and 
cannot  be  produced  by  subpoena.  Hotthausen  v.  Pondir, 
23  J.  &  S.  73;  s.  c.  18  St.  Rep.  360;  120  N.  Y.  622. 

ATTORNEY. 

An  attorney  will  be  liable  to  his  client  for  any  damages 
sustained  by  the  latter  in  consequence  of  his  negligence, 
misconduct  or  disobedience  of  instructions.     4  Pet.   174; 

1  R.  I.  245 ;  29  Ind.  435.  A  purchase  made  by  an  attorney 
of  his  client  of  the  subject  matter  of  an  existing  litigation 
will  not  be  upheld.  18  Vesey,  119;  8  John.  N.  Y.  479; 
21  Ind.  305. 

An  attorney  is  bound  to  use  care,  skill  and  integrity, 
and  if  he  be  not  deficient  in  any  of  these  essential  requisites, 
he  is  not  responsible  for  any  error  or  mistake  arising  in 
the  exercises  of  his  profession.  4  Burr.  2061,  &  see  B.  & 
A.  202. 

An  attorney  may  at  any  proper  time,  sever  the  relation 
of  attorney  and  client  and  demand  his  pay.    57  N.  Y.  535 ; 

2  Johns.  N.  Y.  296. 

An  attorney  who  appears  in  an  action  is  presumed  to 
have  been  employed.     Shain  v.  Forbes,  82  Cal.  577. 

The  effect  of  a  retainer  to  prosecute  or  defend  a  suit, 
is  to  confer  upon  the  attorney  all  the  powers  exercised 
by  the  forms  and  usages  of  the  court  in  which  the  suit 
is  pending.  2  Greenlf.  Ev.  §  141.  But  a  retainer  to 
conduct  a  cause,  or  collect  a  debt  does  not  ordinarily  em- 
power the  attorney  to  bind  his  client  by  a  compromise 
entered  into  with  the  opposing  party.  68  N.  Y.  528;  99 
Pa.  St.  143 ;  56  Mo.  465 ;  92  111.  580 ;  7  Cranch.  436.  He 
may  however  bind  his  client  in  court,  or  out  by  such 
stipulations  as  he  may  deem  proper  in  the  conduct  of 
the  action  or  suit.  28  N.  Y.  293;  7  Cow.  N.  Y.  739;  3 
Hill,  N.  Y.  526;  115  Mass.  36;  5  Pet.  U.  S.  99. 

In  the  case  of  Staples  v.  Parker,  41  Barb.  N.  Y.  648, 
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it  is  said  to  be  the  practice  of  the  court  to  "  hold  the  parties 
strictly,  to  their  engagements  made  during  the  trial  and  in 
the  face  of  the  court,  relating  to  the  conduct  of  the  suit, 
and  its  proceedings." 

Such  a  stipulation  will  not  be  set  aside  except  upon  the 
ground  of  fraud,  accident,  surprise  or  some  similar  ground. 
52  N.  Y.  Super.  160;  6  Minn.  136. 

ATTORNEY,  ADVICE  OF. 

As  a  general  rule  when  one  commits  a  crime  he  cannot 
shield  himself  behind  the  plea,  "  my  lawyer  told  me  I 
could  do  it."  People  v.  Weed,  29  Hun,  N.  Y.  628;  Com. 
V.  Bradford,  9  Mete.  268. 

See  also  109  N.  Y.  159,  reversing  s.  c.  10  St.  Rep.  246; 
36  N.  Y.  431;  57  Barb.  N.  Y.  625;  compare  18  Weekly 
Dig.  156. 

The  advice  of  an  attorney  will  not  protect  a  party  in 
the  violation  of  an  injunction.  2  Edw.  Ch.  N.  Y.  628;  r 
Duer,  N.  Y.  512;  7  Paige,  N.  Y.  364,  and  the  attorney 
is  himself  guilty  of  contempt  in  advising  his  client  to  dis- 
regard the  injunction. 

AGE. 

Age  may  be  proved  by  the  person  whose  age  is  in 
question.  Abb.  Tr.  Ev.  87;  142  Mass.  466,  or  by  any 
other  person  having  proper  sources  of  knowledge,  but 
not  by  opinion  of  a  witness  from  appearances,  unac- 
companied by  the  facts  on  which  that  opinion  is  founded. 
It  has  been  held  that  the  declarations  of  a  deceased  father 
were  not  admissible  in  evidence  to  prove  the  age  of  his 
son  who  had  been  sued  for  the  price  of  a  horse  sold  him, 
and  who  had  set  up  the  defence  of  infancy.  They  would 
have  been  admissible,  the  court  stated  if  the  case  had 
been  one  of  pedigree.  Haines  v.  Guthrie,  L.  R.  13  Q.  B. 
Div.  818;  Eisenlard  v.  Clum,  126  N.  Y.  552. 

Lord  Hale  is  authority  for  the  statement  that  it  will  be 
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presumed  life  will  not  exceed  ninety-nine  years.  Weale 
V.  Lower,  Pollex,  54,  and  it  will  be  inferred  that  a  man 
will  not  live  eighty  years  longer.  Napper  v.  Sanders, 
Hutton,  118. 

ADMISSIONS. 

Concessions  or  voluntary  acknowledgments  made  by  a 
party  of  the  existence  of  truth  of  certain  facts. 

As  to  the  parties  by  whom  admissions  must  have  been 
made  to  be  admissible  in  evidence.  They  may  be  made 
by  a  party  to  the  record,  or  by  one  identified  in  interest 
with  him.  7  Term,  563 ;  i  Dall.  Penn.  65.  This  is  not 
true,  however,  where  the  party  of  record  is  merely  a 
nominal  party  and  has  no  active  interest  in  the  suit.  20 
Johns.  N.  Y.  142;  7  Mass.  131;  5  Wheat.  277;  5  Pet, 
580. 

Admissions  may  be  made  by  one  of  several  parties 
having  a  joint  interest,  so  as  to  be  binding  upon  all.  i 
Johns.  N.  Y.  3 ;  7  Wend.  N.  Y.  441 ;  2  Pick.  Mass.  581 ; 
I  Stark.  488.  Mere  community  of  interest,  however,  as 
in  case  of  co-executors,  i  Greenl.  Ev.  §  176;  16  Johns. 
N.  Y.  277 ;  trustees,  3  Esp.  loi ;  co-tenants,  4  Cow.  N.  Y. 
483,  is  not  sufficient. 

The  interest  in  all  cases  must  have  subsisted  at  the 
time  of  making  the  admissions.  5  Johns.  N.  Y.  412;  14 
Mass.  245 ;  9  Serg.  &  R.  Penn.  47. 

Admissions  may  be  made  by  any  person  interested  in 
the  subject  matter  of  the  suit,  though  the  suit  be  prose- 
cuted in  the  name  of  another  person  as  a  cestui  que  trust. 
I  Wils.  257 ;  I  Bingham,  45 ;  but  see  3  Neville  &  Perry, 
598;  6  Manning  &  Granger,  261,  on  indemnifying  creditor 
in  an  action  against  the  sheriff.  4  East.  584;  7  Carr.  & 
P.  629. 

Admissions  may  be  made  by  a  third  person,  a  stranger 
to  the  suit,  where  the  issue  is  substantially  upon  the  rights 
of  such  person  at  a  particular  time,    i  Greenlf.  Ev.  §  181 ; 
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2  Stark.  42,  or  who  has  been  expressly  referred  to  for 
information,  i  Camp.  366n. ;  or  where  there  is  a  privity 
as  ancestor  and  heir.  5  Barn.  &  A.  223,  assignor  and 
assignee,  2  Pick.  Mass.  536;  3  Rawle,  Penn.  437;  intes- 
tate and  administrator,  3  Bingh.  N.  C.  291 ;  I  Taunt. 
141;  grantor  and  grantee  of  land,  4  Johns.  N.  Y.  230; 
4  Serg.  &  R.  174. 

Admissions  may  be  made  by  an  agent  so  as  to  bind 
the  principal.  Story,  Agency,  §§  134-137,  so  far  only, 
however,  as  agent  has  authority,  i  Greenl.  Ev.  §  114,  and 
not  it  would  seem  in  regard  to  past  transactions.  4  Wend. 
N.  Y.  394;  19  Pick.  Mass.  220;  8  Mete.  Mass.  142;  6 
Mees  &  W.  Exch.  58;  11  Q.  B.  46;  7  Me.  421. 

Admissions  of  the  wife  bind  the  husband  so  far  only 
as  she  has  authority  in  the  matter.  4  Camp.  92;  i  Esp. 
142;  7  Term,  112. 

The  formal  admissions  of  an  attorney  within  the 
scope  of  his  authority  bind  his  client.  i  Mees.  & 
W.  Exch.  508;  7  Carr.  &  P.  6.  See  2  Carr.  & 
K.  216;  3  C.  B.  608.  And  he  may  waive  objections  to 
evidence  and  enter  into  stipulations  for  the  admission  of 
facts  or  conduct  of  the  trial.  2  N.  H.  520 ;  i  Camp.  140. 
And  written  admissions  made  for  the  purpose  of  a  former 
trial  may  be  used  on  a  new  one.  5  Carr.  &  P.  285 ;  i 
Moody  &  R.  196.  This  is  particularly  true,  where  in 
the  absence  of  gross  mistake,  or  fraud,  admissions  are 
made  by  an  attorney  in  a  case,  and  on  the  faith  of  such 
admissions,  reciprocal  admissions  have  been  made  on  the 
other  side  and  a  client  is  concluded  by  such  admissions. 
Wharton  on  Agency,  §  585;  Wharton  on  Ev.  §  1184;  64 
111.  18;  2  Minn.  319.  But  admissions  of  an  attorney,  of  a 
non-contractual  character,  not  accepted  as  part  of  the 
mutual  arrangements  for  the  trial  of  the  case,  are  prima 
facie  evidence  only.  At  the  first  instance  they  relieve  the 
opposing  party  from  the  burden  of  proving  that  which 
they  admit,  provided  the  authority  of  the  attorney  is  first 
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proven.  59  N.  Y.  533;  12  Pa.  St.  loi ;  115  Mass.  36;  51 
Ga.  621 ;  I  Camp.  141 ;  33  Ala.  235. 

After  a  case  has  been  tried,  and  the  employment  ended, 
admissions  made  by  an  attorney  are  not  binding.  55 
Mo.  405. 

The  admissions  of  an  attorney  in  a  criminal  case  are 
not  admissible  in  evidence,  unless  made  at  the  trial.  Rex 
V.  Thornhill,  8  Carr.  &  P.  575. 

In  New  York  and  many  other  states  a  party  may  be  com- 
pelled to  admit,  in  a  civil  action,  a  paper  to  be  genuine 
or  pay  the  expense  of  proving  it.  Section  735  of  the 
New  York  Code  Civ.  Pro.  reads  as  follows: 

"  The  attorney  for  a  party  may,  at  any  time  before 
the  trial,  exhibit  to  the  attorney  for  the  adverse  party,  a 
paper,  material  to  the  action,  and  request  a  written  ad- 
mission of  its  genuineness.  If  the  admission  is  not  given, 
within  four  days  after  the  request,  and  the  paper  is  proved 
or  admitted  on  the  trial,  the  expenses  incurred  by  the  party 
exhibiting  it,  in  order  to  prove  its  genuineness,  must  be 
ascertained  at  the  trial,  and  paid  by  the  party  refusing 
the  admission ;  unless  it  appears  to  the  satisfaction  of  the 
court,  that  there  was  a  good  reason  for  the  refusal." 

Admissions  made  in  treating  for  an  adjustment  are 
inadmissible  in  evidence  where  made  under  faith  in  a 
pending  treaty.  2  Campb.  106;  2  Pick.  Mass.  290;  4  Id. 
374;  7  Bingham,  loi ;  7  Wend.  N.  Y.  354;  45  How.  Pr. 
501.  Admissions  made  while  the  parties  are  conducting 
negotiations  for  the  purpose  of  preventing  or  discontinu- 
ing litigation  are,  according  to  the  highest  authorities  in- 
admissible in  evidence.  The  reason  for  the  establishment 
of  this  rule  is  given  by  Lord  Mansfield,  who  said  that 
men  must  be  permitted  to  buy  their  peace  without  prej- 
udice, if  an  offer  to  buy  does  not  succeed.  Peake  Ev.  19. 
Lord  Kenyon  said  in  Turner  v.  Railton,  2  Esp.  474: 
"  Concessions  made  for  the  purpose  of  settling  the  busi- 
ness for  which  the  action  is  brought,  cannot  be  given 
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in  evidence,  but  facts  admitted  I  have  always  received." 
If  however,  a  litigant  admits  a  particular  item  in  an  ac- 
count, or  any  other  fact,  meaning  to  make  the  admission 
as  being  true,  it  is  admissible,  although  the  purpose  of 
the  conversation  was  to  amicably  settle  an  action  or  suit. 
I  Esp.  143;  I  Abb.  App.  Dec.  120;  4  Conn.  142;  49  Vt. 
293.  It  was  said  in  Williams  v.  Thorp,  8  Cow.  N.  Y. 
201,  an  early  New  York  case:  "Propositions  on  either 
side,  made  by  parties  on  a  treaty  for  composing  their 
differences,  if  it  be  ineffectual,  ought  not  to  operate  as 
evidence  in  a  future  contest.  It  seems  to  me  that  a  dif- 
ferent rule  would  be  laying  a  snare  for  suitors,  and  cal- 
culated to  entrap  a  party.  It  is  taking  advantage  of 
expressions  made  in  moments  of  confidence,  when  he  is 
off  his  guard,  by  the  prospect  of  compromise."  See  gen- 
erally 124  Mass.  53;  93  U.  S.  527;  64  Ind.  545;  30  N. 
J.  L.  212;  44  Wis.  609;  71  Ga.  649;  II  R.  I.  4;  44  N.  H. 
223. 

When  an  admission  is  received  in  evidence  it  must  be 
received  in  its  entirety,  in  order  that  its  true  extent  may 
be  understood,  i  Abb.  App.  Dec.  iii;  33  Mich.  515; 
39  Cal.  52;  18  Minn.  316.  The  limitations  of  the  rule  in 
the  admission  of  admissions,  and  explanations  of  ad- 
missions is  laid  down  in  Rouse  v.  Whited,  25  N.  Y.  170: 
"  It  is  plain  that  there  must  be  some  limitation  of  -the  right 
of  the  party  whose  statement  or  admission,  forming  a 
part  of  a  conversation,  has  been  given  in  evidence  against 
him  to  prove  further  or  other  statements  or  declarations 
made  by  him  at  the  same  time  or  as  part  of  the  same  con- 
versation, otherwise  the  court  and  the  jury  might  be 
compelled  to  listen  to  a  long  story  about  matters  not  at 
all  connected  with  any  matter  or  thing,  in  controversy  be- 
tween the  parties.  No  one  will  say  that  a  party  whose 
statement  has  been  given  in  evidence  against  him  by  his 
opponent,  has  a  right  to  prove  all  that  he  said  at  the 
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same  time  or  in  the  same  conversation;  solely  because 
such  further  or  other  statements  were  made  at  the  time 
or  in  the  same  conversation." 

Abbott,  C.  J.,  said  in  the  Queen's  Case,  2  Brad.  &  B. 
297,  298 :  "  The  conversations  of  a  party  to  the  suit,  are, 
in  themselves,  evidence  against  him  in  the  suit,  and  if 
a  counsel  chooses  to  ask  a  witness  as  to  anything  which 
may  have  been  said  by  an  adverse  party,  the  counsel  for 
that  party  has  a  right  to  lay  before  the  court  the  whole 
which  was  said  by  his  client  in  the  same  conversation,  and 
not  only  so  much  as  may  explain  or  qualify  the  matter 
introduced  by  the  previous  examination,  but  even  matter 
not  properly  connected  with  the  part  introduced  upon  the 
previous  examination,  provided  that  it  relate  only  to  the 
subject  matter  of  the  suit,  because  it  would  not  be  just  to 
take  a  part  of  a  conversation  as  evidence  against  a  party 
without  giving  to  the  party  at  the  time,  the  benefit  of  the 
entire  residue  of  what  he  said  on  this  occasion.  Compare 
Lord  Denman's  opinion  in  Prince  v.  Samo,  7  Ad.  &  El. 
627.  See  also  on  same  question,  6  Duer,  N.  Y.  102;  6 
Barb.  N.  Y.  451 ;  10  Ad  &  El.  598. 

Judicial  admissions,  i  Greenl.  §  205;  5  Mass.  365;  2 
Campb.  341 ;  5  Pick.  Mass.  285 ;  admissions  which  have 
been  acted  upon  by  others,  17  Conn.  355;  13  Jur.  253;  3 
Rob.  La.  243;  admissions  in  deeds  as  between  parties 
and  privies,  4  Pet.  i ;  6  Pet.  61  r,  are  conclusive  against  the 
party  making  them. 

The  admissions  or  declarations  of  parties  are  competent 
evidence  against  them  where  parol  evidence  of  the  fact 
sought  to  be  shown  by  such  admissions  or  declarations 
would  be  competent.  8  Wend.  N.  Y.  480;  7  Wend.  N.  Y. 
125,  139.  Another  rule  is  that  the  declarations  of  a 
person  in  the  possession  of  land,  as  to  his  title,  are 
admissible  evidence  against  persons  claiming  under  him 
who  subsequently  came  into  possession  of  the  land,     i 
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Greenl.  Ev.  §  189;  4  Johns.  N.  Y.  230;  4  Cowen,  N.  Y. 
587;  4  Wend.  N.  Y.  558;  9  Id.  416. 

Parol  declarations  of  a  person  having  title  to  land,  are 
inadmissible  as  evidence  to  defeat  that  title.  9  Johns. 
N.  Y.  61 ;  6  Id.  19;  15  Id.  234;  16  Id.  302;  i  John  Cases, 
114;  5  Cowen,  N.  Y.  485.  This  rule  only  excludes 
declarations  when  the  facts  sought  to  be  established  by 
ihem  cannot  be  proved  by  parol  evidence.  8  Wend.  N.  Y. 
480;  7  Id.  125,  139. 

The  admission  of  the  maker  of  a  note,  that  he  signed 
it,  is  sufficient,  without  calling  a  subscribing  witness.  Hall 
V.  Phelps,  2  Johns.  N.  Y.  451.  The  contrary  is  true  if 
the  note  were  not  produced  to  him,  at  the  time  of  the  ad- 
mission.    16  Johns.  N.  Y.  201 ;  5  Denio.  51. 

So  far  as  they  give  credits  to  the  defendant,  the  plain- 
tiff's books  are  admissible  in  evidence  as  admissions;  and 
such  books  are  competent  evidence  against  the  defendant, 
after  proof  that  he  had  examined  the  entries  and  made  no 
objections  thereto.  58  Barb.  N.  Y.  241 ;  2  Hun,  N.  Y. 
424. 

Where  a  debtor  promises  to  call  and  settle  an  account 
presented  to  him  for  payment,  it  is  an  admission  that  the 
claim  is  justly  due.  2  E.  D.  Smith,  380;  3  Id.  596.  The 
rule  of  law  with  regard  to  self -regarding  evidence  is, 
that  when  in  the  self-serving  form  it  is  not  in  general 
receivable;  but  that  in  the  self-harming  form  it  is,  with 
few  exceptions,  receivable,  and  is  usually  considered  proof 
of  a  very  satisfactory  kind.  Rice.  Ev.  434,  citing  Gilbert 
Ev.  (4th  ed.)   119. 

The  declarations  of  a  party  in  his  own  favor,  in  the 
absence  of  the  opposite  party  are  inadmissible,  as  a  rule. 
31  How.  Pr.  N.  Y.  372;  3  Barb.  N.  Y.  147;  7  How. 
Pr.  N.  Y.  113;  8  Barb.  N.  Y.  530;  3  St.  Rep.  481;  16 
Daly  164;  s.  c.  30  State  Rep.  547;  34  State  Rep.  561. 

A  defendant's  silence  to  charges  judicially  made,  is  not 
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evidence  against  him  as  assenting  to  them.  47  Hun, 
N.  Y.  13;  119  N.  Y.  loi. 

Silence  will  not  be  regarded  as  an  admission  against 
a  party  to  whom  a  letter  is  addressed.  97  N.  Y.  i ;  s.  c. 
6  Civ.  Pro.  425 ;  4  Daly  233 ;  s.  c.  44  How.  Pr.  N.  Y.  69. 

The  admission  of  one  of  the  former  partners,  after  a 
dissolution  of  partnership,  is  not  evidence  to  bind  the 
other.     15  Johns.  N.  Y.  409. 

A  principal  is  not  bound  by  the  representations  of  his 
agent  tending  to  prove  his  own  authority.    23  N.  Y.  439. 

An  agent  being  dead,  a  written  statement  of  an  account 
made  by  him.  at  the  time  of  a  settlement  is  evidence  against 
the  principal,  i  Paige,  N.  Y.  13.  See  as  to  admissions 
by  agents  116  U.  S.  161 ;  88  U.  S.  21 ;  91  U.  S.  415;  76 
U.  S.  (9  Wall.)  726;  57  Pa.  339. 

The  declarations  of  an  agent  acting  within  the  scope 
of  his  authority  are  admissible  against  his  principal  as  a 
part  of  the  res  gestce,  but  not  statements  made  at  any 
other  time.    23  Pa.  244;  7  Serg.  &  R.  106;  4  Whart.  130. 

Admissions  made  by  a  client  to  an  attorney  are  privi- 
leged. 30  N.  Y.  330;  56  N.  Y.  632;  45  N.  Y.  51.  The 
privilege  is  for  the  benefit  of  the  client  and  the  attorney 
cannot  testify  even  if  willing  to  do  so.  24  U.  S.  (11 
Wheat.)  280;  4  T.  R.  759;  Buller.  N.  P.  284. 

Generally  the  declarations  of  an  agent  or  servant  do 
not  bind  the  principal.  Where  his  acts  will  bind,  his 
statements  and  admissions  respecting  the  subject  matter  of 
those  acts  will  also  bind  the  principal,  if  made  at  the  same 
time,  and  so  that  they  constitute  a  part  of  the  res  gestcE. 
To  be  admissible,  they  must  be  in  the  nature  of  original 
and  not  of  hearsay  evidence.  They  must  constitute  the 
fact  to  be  proved,  and  must  not  be  the  mere  admission 
of  some  other  fact.  They  must  be  made  not  only  during 
the  continuance  of  the  agency,  but  in  regard  to  a  trans- 
action depending  at  the  very  time,     i  Greenl.  Ev.  §  13; 
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4  Wend.  N.  Y.  396 ;  2  Hill,  N.  Y.  445 ;  Story  on  Agency 
§§  i3S>  136;  10  Ves.  128;  4  Kern.  271 ;  54  N.  Y.  341 ;  55 
Id.  584;  60  Id.  297;  71  Id.  136;  85  Id.  88;  55  111.  505; 
40  Iowa,  527;  47  Id.  551;  35  Kan.  299;  37  Mich.  362; 
119  U.  S.  560;  16  Nev.  345. 

Declarations  or  admissions  of  a  servant  or  employee 
of  defendant  in  an  action  for  negligence,  made  some  time 
after  the  accident,  are  inadmissible.  51  Ind.  246;  73  Mo. 
516;  8  Baxt.  221. 

.When  the  fact  of  agency  is  established,  aliunde,  the 
declarations  of  the  agent  are  admissible  against  the  prin- 
cipal in  regard  to  acts  done  within  the  scope  of  his 
authority.     5  Hun,  N.  Y.  63;  74  N.  Y.  15. 

All  entries  or  memoranda  made  in  their  course  of  busi- 
ness or  duty,  by  any  one,  who  would,  at  the  time,  have 
been  a  competent  witness  of  the  fact  which  he  registers, 
are  competent.  In  these  are  included  entries  of  notaries, 
and  bank-receivers,  as  to  the  demand  and  protest  of  notes 
(15  Mass.  383;  7  Wend.  N.  Y.  160,)  merchants,  clerks, 
surveyors  and  engineers  and  commercial  agents,  i  Cowen, 
&  Hill,  note  675;  i  Greenl.  Ev.  §§  115-17;  31  N.  Y.  120. 

The  declarations,  or  acts  of  a  director  in  a  corporation, 
will  not  bind,  or  in  any  manner  affect  the  corporation, 
unless  they  are  within  the  scope  of  his  ordinary  powers, 
or  some  special  agency  relative  to  the  subject  matter.  19 
Barb.  N.  Y.  316. 

A  corporation  acts  and  speaks  by  its  officers ;  and  what 
they  say,  when  in  discharge  of  their  duties  as  officers, 
and  in  relation  to  that  duty,  is  evidence  against  the  cor- 
poration.    18  Barb.  N.  Y.  69. 

Where  the  plaintiff  has  referred  to  a  third  person  for 
information  sought,  the  declarations  of  such  third  person 
are  admissible  in  evidence  against  him.  i  Hun,  N.  Y. 
634 ;  s.  c.  4  S.  C.  649 ;  French  v.  Powers,  18  Weekly  Dig. 
86;  120  N.  Y.  128;  21  Weekly  Dig.  201 ;  118  N.  Y.  671. 

Admissions  whether  oral  or  written,  may  always  be  ex- 
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plained  or  contradicted.  92  N.  Y.  535;  9  Id.  531;  55 
Id.  280;  58  Id.  203;  61  Id.  635;  60  Id.  397;  75  Id.  580; 
81  Id.  460,  and  considered  and  weighed  like  other  evi- 
dence.    39  111.  307. 

The  admission  of  the  correctness  of  an  account  for 
goods  sold,  admits  the  sale  and  delivery.  8  Bos.  688 ;  s.  c. 
21  How.  Pr.  N.  Y.  302. 

As  against  a  holder  for  value,  the  declarations  of  a 
prior  holder,  forming  no  part  of  the  res  gestce,  even  while 
in  possession  of  the  note  are  inadmissible.  Clews  v.  Kehr. 
90  N.  Y.  633.  Such  declarations  are  simply  the  unsworn 
declarations  of  a  third  person,  and  so  inadmissible.  7 
Hill,  N.  Y.  361 ;  16  N.  Y.  497;  72  Id.  553. 

One  who  purchases  commercial  paper  for  full  value 
before  maturity,  without  notice  of  any  equities  between 
the  original  parties,  or  of  any  defect  of  title,  is  to  be 
deemed  a  bona  Me  holder.  He  is  not  bound,  at  his  peril, 
to  be  upon  the  alert  for  circumstances  which  might  pos- 
sibly excite  the  suspicions  of  wary  vigilance.  He  does 
not  owe  to  the  party  who  puts  negotiable  paper  afloat, 
the  duty  of  active  inquiry,  to  avert  the  imputation  of  bad 
faith.  The  rights  of  the  holder  are  to  be  determined  by 
the  simple  test  of  honesty  and  good  faith,  and  not  by  a 
speculative  issue  as  to  his  diligence  or  negligence.  The 
authority  mainly  relied  on  to  support  the  opposite  theory 
is  the  case  of  Gill  v.  Cubitt,  3  Barn.  &  C.  466.  The  doctrine 
of  that  case  has  been  repeatedly  overruled,  as  well  in  the 
English  as  in  the  American  courts,  and  it  cannot  be  rec- 
ognized as  authority  without  an  innovation  in  our  system 
of  commercial  law,  fraught  with  infinite  mischief  and 
uncertainty.  5  Barn.  &  Ad.  909;  Id.  1098;  4  Ad.  &  El. 
870;  33  Eng.  L.  &  Eq.  276;  34  Barb.  N.  Y.  436;  61  U.  S. 
20  How.  343,  15  L.  ed.  934;  63  U.  S.  22  How.  96,  16 
L.  ed.  323;  69  U.  S.  2  Wall,  no,  17  L.  ed.  857;  Rice  on 

Ev.  457- 
The  drawee  admits  the  genuineness  of  the  drawer's 
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signature  in  accepting  a  bill  of  exchange.  He  is  presumed 
to  know  the  signature  of  one  who  calls  on  him  to  pay 
out  money  for  him,  and  he  is  therefore  estopped  from 
showing,  in  any  action  against  him,  that  the  drawer's 
signature  was  a  forgery.  2  Strange  946;  4  Esp.  226;  3 
Burr.  1354;  23  U.  S.  10,  Wheat.  333,  6  L.  ed.  334;  52 
U.  S.  II  How.  177;  46  N.  Y.  'jy;  64  Id.  316.  By  such 
acceptance  the  drawee  also  admits  that  he  has  funds  of 
the  drawer  in  his  possession,  with  which  to  pay  the  draft, 
and  he  is  not  permitted  to  deny  this  fact  in  any  action 
by  the  holder  of  the  bill.  46  Conn.  90;  79  U.  S.  12  Wall, 
181,  20  L.  ed.  366;  15  Me.  131;  52  U.  S.  11  How.  177; 
31  111.  525;  55  Ind.  271.  It  is,  however,  only  prima  facie 
evidence  against  the  drawer  that  the  drawee  had  such 
funds  in  his  possession,  and  it  may  be  rebutted  by  any 
proper  evidence.     55  N.  Y.  294 ;  2  Stark.  145 ;  70  N.  Y. 

547- 

Allegations  of  complaint  not  denied,  must  be  deemed 
true.  §  522  N.  Y.  Code  Civ.  Pro. ;  96  N.  Y.  125 ;  go 
Id.  no;  57  Id.  429;  38  Id.  161.  Answer  of  tender  a:dmits 
cause  of  action  for  that  amount.     82  N.  Y.  576. 

A  defendant  cannot  raise  an  issue  which  he  has  closed 
by  admissions  in  his  answer,  or  stated  in  another  form. 

A  defendant  who  expressly  admits,  by  his  pleading,  that 
which  establishes  the  plaintiff's  right,  will  not  be  per- 
mitted to  deny  its  existence,  or  to  prove  any  state  of  facts 
inconsistent  with  that  admission.  And  whatever  is  ad- 
mitted in  a  pleading  cannot  be  denied  in  a  subsequent 
pleading,  nor  upon  the  trial,  nor  in  a  finding.  25  Hun, 
N.  Y.  308;  38  N.  Y.  28. 

A  fact  admitted  in  a  pleading  need  not  be  proven.  Wal- 
rod  V.  Bennett,  6  Barb.  N.  Y.  45. 

In  testifying  to  an  admission  it  is  not  necessary  that 
the  witness  be  able  to  testify  to  the  exact  language.  97 
U.  S.  693,  but  he  must  be  able  to  give  the  substance.     54 

28 


THE  TRIAL  LAWYERS'  ASSISTANT. 

Am.  Dec.  i86.  He  may  state  the  impression  on  his  mind 
as  to  the  fact  of  what  was  said.  5  Eastern  R.  187.  The 
witness  must  be  able  to  identify  the  person  to  whose  ad- 
mission he  testifies.     71  Iowa,  251. 

The  express  admissions,  or  the  admissions  implied, 
from  the  conduct  of  a  party  to  a  suit  are  presumptive 
evidence  against  him  as  between  himself  and  another 
party;  but  they  are  not  conclusive  evidence,  unless  such 
other  party  have  been  induced  by  them  to  alter  his  condi- 
tion ;  nor  are  they  evidence  as  between  third  parties.  Pow. 
on  Ev.  95. 

The  declarations  of  a  party  to  the  record  or  of  one 
indentified  in  interest  with  him,  are  evidence  as  against 
such  party.     Id.  97. 

A  recital  in  a  deed  is  evidence  against  him  who  executed 
the  deed,  or  any  person  claiming  under  him.     Id.  98. 

The  admission  of  a  partner  is  evidence  against  his  co- 
partners.    Id.  99. 

A  wife  has  no  implied  authority  to  make  admissions 
in  prejudice  of  her  husband's  rights,  even  though  he 
possess  such  rights  jure  uxoris.  (By  right  of  a  wife.) 
Id.   103. 

Admissions  by  a  principal  are  not  evidence  against  a 
surety  unless  connected  and  contemporaneous  with  the 
original  transaction.    Id.  104. 

The  assumption  of  character  is  evidence  to  create  a  lia- 
bility for  acting  in  it,  and  the  title  recognition  of  it 
waives  objection  to  its  validity.  On  this  ground  execu- 
tors de  son  tort  are  liable  for  interfering  with  the  property 
of  a  deceased  person.     Id.  104. 

See  also,  generally  on  the  subject  of  Admissions  by  acts 
on  conduct.     Pow.  on  Ev.  pp.  104,  105. 

A  formal  admission  of  a  fact  by  counsel  binds 
his  client,  but  does  not  supply  lack  of  essential  allegation 
in  his  adversary's  pleading,    i  E.  D.  Smith,  N.  Y.  141. 
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Admissions  made  by  an  officer  or  agent  of  a  corpora- 
tion in  due  course  of  business  admissible  against  corpora- 
tion.    114  U.  S.  224;  19  L.  R.  A.  note. 

Frequently  it  occurs  in  practice,  that  in  order  to  save 
expenses,  as  to  proofs  merely  formal,  the  attorneys  on  each 
side  agree  to  admit,  reciprocally,  certain  facts  in  the  cause 
without  calling  for  proof  of  them. 

These  are  generally  reduced  to  writing,  and  the  at- 
torneys shortly  add  to  this  effect,  to  wit :  "  We  agree 
that  the  above  facts  shall  on  the  trial  of  this  cause  be 
admitted,  and  taken  as  proved  on  each  side ; "  and  sign- 
ing two  copies  now  called  "  admissions  "  in  the  cause, 
each  attorney  takes  one. 

BOOKS  AS  EVIDENCE. 

The  principles  governing  the  admission  of  books  in 
evidence  may  be  stated  as  follows : 

1.  Records  of  judicial  or  legislative  proceedings  or  other 
matters  of  a  public  nature  are  admitted  as  evidence  at 
the  common  law  on  the  ground  that  they  have  been  made 
by  authorized  and  accredited  agents  appointed  for  the 
purpose,  and  also  because  of  their  publicity. 

2.  Some — public  records,  public  as  to  a  certain  part  of 
the  community  because  they  proceed  from  an  authority 
which  it  recognizes,  but  private  as  to  the  rest  of  the  com- 
munity, are  admissible,  as  between  persons  to  whom  they 
are  such,  on  the  same  grounds  as  wholly  public  records. 

3.  Declarations  or  entries  against  the  interest  of  the 
party  making  them  are  admissible  as  secondary  evidence 
and  as  likely  to  be  true.  The  best  evidence  is  the  testi- 
mony of  the  party  making  such  entries. 

4.  Entries  made  in  the  usual  course  of  business  by  one 
whose  duty  it  was  to  make  them  are  admissible  for  the  rea- 
son that,  being  made  in  the  usual  routine  of  business,  they 
are  part  of  the  res  gestce. 

5.  Original  entries  have  been  made  admissible  in  many 
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of  the  different  states  either  by  modifications  of  the  rules 
of  the  common  law  by  the  courts  or  by  act  of  legislature 
on  the  ground  of  necessity. 

The  books  which  under  these  principles  are  generally 
admitted  as  evidence  may  be  classified  as  follows :  i .  Books 
containing  statutes,  official  registers,  judicial  records,  his- 
tories, books  of  science  or. art.  2.  Account-books,  memo- 
randum books,  corporation-books,  letter-books.  3.  Books 
of  original  entries.    2  A.  &  E.  Enc.  L.  467J. 

Histories,  books  of  science  or  art,  and  published  maps 
or  charts  when  made  by  disinterested  persons  are  primary 
evidence  of  facts  of  general  notoriety  and  interest,  but 
they  weigh  only  as  hearsay  against  the  evidence  of  wit- 
nesses to  facts  within  their  memory.  Missouri  v.  Ken- 
tucky, II  Wall.  395,  410.  Maps  and  diagrams  necessary 
or  useful  for  the  undertaking  of  evidence  are  admissible 
in  evidence  on  proof  of  their  correctness,  although  pre- 
pared for  the  purpose  of  the  trial.  3  Hun,  N.  Y.  487,  490 
and  cases  cited. 

The  Supreme  Court  of  the  United  States  and  the  courts 
of  many  of  the  states  have  held  that  a  printed  volume 
purporting  on  its  face  to  contain  the  laws  of  a  sister  state 
is  admissible  as  prima  facie  evidence  to  prove  the  statute 
laws  of  that  state.  Young  v.  Bank,  4  Cranch.  384;  2  A. 
&  E.  Enc.  L.  467J.    See  Account  Books. 

BUIIiDING  CONTBAOT. 

As  to  construction  of  a  building  contract  see  10  L.  R.  A. 
827n. 

BUBDEir  OF  PBOOF. 

Burden  of  proof,  as  a  general  rule,  remains  throughout 
on  plaintiff.    Abb.  Tr.  Ev.  (2nd  ed.)  498. 

In  actions  against  telegraph  companies  it  is  usually 
necessary  to  prove,  i.  The  undertaking  to  carry,  shown  by 
the  delivery  of  the  message  to  the  apparently  proper  clerk, 
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and  payment  of  charges,  if  prepaid.  2.  A  default,  ■  ap- 
parently due,  not  to  the  nature  of  the  electric  telegraph, 
but  to  want  of  ordinary  care — such  as  non-delivery  or  mis- 
delivery. 3.  Damages.  Abb.  Tf.  Ev.  763.  See  also  Rice 
on  Ev.  114. 

Telegraph  companies  are  not  under  the  obligations  of 
common  carriers.  They  do  not  insure  the  absolute  and 
accurate  transmission  of  messages  delivered  to  them. 
They  have  a  right  to  make  reasonable  regulations  for  the 
transaction  of  their  business,  and  to  protect  them  against 
negligence  of  employees,  &c.  The  stipulations  in  the  blank 
have  usually  been  upheld  in  New  York,  and  elsewhere. 
Rice  on  Ev.  115;  109  N.  Y.  231;  11  Cent.  Rep.  895. 

Proof  of  a  negative  is  not  usually  required.  In  some 
jurisdictions  there  is  an  exception  as  to  contributory  negli- 
gence.   Rice  on  Ev.  119,  121. 

The  burden  of  proof  is  on  a  common  carrier  to  show 
that  a  loss  of  freight  occurred  without  fault  on  his  part. 
Rice  on  Ev.  139;  67  Miss.  609. 

BILLS  AND  NOTES. 

As  to  Bills  and  Notes;  fraud  as  affecting  payees  as 
bona  fide  holders ;  drafts  for  future  delivery  of  goods,  dis- 
counted by  bank;  contemporaneous  collateral  written 
agreement  as  affecting  third  person,  see  54  L.  R.  A.  6y6. 

As  to  intoxication  of  maker  as  affecting  bona  Me  holder, 
see  54  L.  R.  A.  451. 

As  to  rights  of  payee  of  note  after  repurchasing  from 
bona  Ude  holder,  see  54  L.  R.  A.  673. 

As  to  rights  of  bona  fide  purchaser  under  circum- 
stances suggesting  inquiry,  see  54  L.  R.  A.  356  (1902.) 

BROKER. 

That  a  broker  is  to  be  considered  the  agent  of  both 
parties,  is  a  presumption  of  fact,  which  may  be  rebutted 
by  the  particular  circumstances  of  the  case.     He  is  not 
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by  force  of  the  term  agent  for  both.     Paley  Agency  315; 
2  Parson's  on  Con.  292;  i  Sweeney  581. 

BENEVOLENT   SOCIETIES. 

As  to  power  of  benevolent  society  to  change  or  amend 
its  by-laws  see  3  L.  R.  A.  409;  30  Id.  838;  47  Id.  136;  54 
Id.  836.     (1902.) 

As  to  forfeiture  of  benefit  certificate  by  default  of  sub- 
ordinate lodge  see  50  L.  R.  A.  iii  and  note. 

BELIEF. 

Where  the  belief  under  which  a  witness  did  an  act  is 
material,  his  testimony  to  his  belief  is  competent.  30  N. 
Y.  625,  but  he  may  be  cross-examined  as  to  subsequent 
declarations.  34  N.  Y.  Supr.  Ct.  547,  553.  A  witness 
may  state  he  thinks  the  fact  was  so.  140  Mass.  463.  Be- 
lief at  time  of  transaction  is  proper.  Abb.  Bf.  on.  Facts. 
65.  Reason  for  belief  may  be  given  in  certain  cases,  see 
19  Mass.  304,  309.  An  answer  of  a  witness  is  not  to 
be  struck  out  because  he  qualified  his  statement  of  a  fact 
by  such  cautious  expressions  as  "  I  should  judge,"  "  I 
think."  Hallahan  v.  Ry.  Co.  102  N.  Y.  198 ;  s.  c.  2  Cent. 
Rep.  924.  In  102  N.  Y.  198,  the  court  said :  "  Cases  fre- 
quently arise  where  witnesses  are  called  upon  to  state  the 
appearance  of  a  person  at  a  particular  time,  when  a 
question  arises  as  to  his  soundness  of  mind,  and  when 
the  facts  are  stated,  the  witnesses  can  properly  be  allowed 
to  testify,  and  as  to  such  appearance  in  a  manner  which  to 
some  extent  involves  the  judgment  of  the  witness.  Within 
this  rule  we  think  the  answer  given  to  the  first  question 
was  not  objectionable.  But  even  if  the  evidence  may  be 
regarded  as  calling  for  an  opinion  in  any  way,  as  the 
testimony  was  based  upon  the  personal  knowledge  of  the 
facts,  we  think  it  may  be  considered  as  competent."  (Blake 
V.  Pec^le,  73  N.  Y.  586.) 
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BIAS. 

The  fact  that  a  witness  under  cross-examination  admits 
bias,  does  not  impair  the  right  of  the  cross-examiner  to 
call  out  details  and  particular  facts  manifesting  it.  42 
Hun,  N.  Y.  103  and  cases  cited. 

The  courts  recognize  one  kind  of  bias,  and  it  suffices 
them  to  influence  them  in  their  judgments.  It  is  a  bias 
favorable  to  a  class  of  cases,  or  persons,  as  distinguished 
from  an  individual  case  or  person.  For  instance,  a  bias 
is  felt  on  account  of  convenience,  i  Ves.  Sr.  Ch.  13, 
14;  3  Atk.  Ch.  524.  It  is  also  felt  in  favor  of  the  heir 
at  law,  as  when  there  is  an  heir  on  one  side,  and  a  mere 
volunteer  on  the  other.  Willes  Ch.  570;  i  W.  Black.  256; 
Ambl.  645;  I  Ball  &  B.  Ch.  309;  i  Wils.  310.  On  the 
other  hand  the  court  leans  against  double  portions  for 
children.  McClell.  356;  13  Price  Exchq.  599;  against 
double  provisions  and  double  satisfactions.  3  Atk.  Ch. 
421,  and  against  forfeitures.  3  Term  172.  See  generally 
I  Burr.  419;  I  Bos.  &  P.  614;  2  Ves.  Ch.  648. 

BETTERMENTS. 

Are  improvements  made  to  an  estate.  It  signifies  such 
improvements  as  have  been  made  in  the  estate  which 
render  it  better  than  mere  repairing.  The  word  is  also 
used  to  signify  the  augmented  value  which  an  estate  ac- 
quires in  consequence  of  some  public  improvement  as 
laying  out  or  widening  a  street,  etc. 

BUSINESS. 

Courts  may  take  judicial  notice  of  nature  and  usual 
course  of  business  of  banks,  83  N.  Y.  338  and  railroad 
companies;  such  as  checking  baggage  through  over  sev- 
eral connecting  lines.    94  N.  Y.  278. 

BILL  OF  PARTICULARS. 

A  bill  of  particulars  is  a  detailed,  informal  statement 
of  a  plaintiff's  cause  of  action,  or  of  the  defendant's  set- 
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off.  It  is  an  account  of  the  items  of  the  claim,  and  shows 
the  mode  in  which  they  arose.  Its  chief  purpose  is  to 
ampHfy  a  pleading  and  more  minutely  specify  the  claim 
or  defence  set  up.     96  U.  S.  557;  25  Hun,  N.  Y.  214. 

Under  statutory  provisions  which  vary  widely  in  dif- 
ferent states,  the  plaintiff  is  required  to  file  a  bill  of  par- 
ticulars in  connection  with  his  complaint,  as  in  New  Jersey, 
Mass.  and  some  other  states  or  subsequently  to  it,  as  in  S. 
C,  Ky.  and  other  states.  It  is  filed  upon  order  of  the  court 
in  N.  Y.  3  Johns.  N.  Y.  348,  and  in  still  other  states  with- 
out such  order.  The  bill  is  now  generally  obtained  by  a 
motion  to  the  court  before  which  action  is  pending.  48 
Hun,  N.  Y.  621.  The  motion  papers  should  specify  what 
information  the  applicant  desires.  5  Duer,  N.  Y.  663,  and 
the  necessity  therefor,  and  must  usually  be  supported  by 
afHdavit.     26  N.  Y.  Supp.  457. 

Plaintiff  in  his  bill  of  particulars  need  not  give  par- 
ticulars of  matters  which  he  does  not  seek  to  recover,  4 
Exch.  486;  nor  of  payments  admitted.  4  Abb.  Pr.  289. 
See  Dowl.  &  L.  656.  When  the  bill  is  filed  the  plaintiff 
is  concluded  by  it.  9  Gill.  Md.  146.  Another  purpose  of 
a  bill  of  particulars  is  to  prevent  surprise  on  the  trial. 
53  N.  Y.  St.  Rep.  562 ;  45  Vt.  37,  by  furnishing  informa- 
tion which  a  reasonable  man  would  require  concerning 
the  matters  against  which  he  is  called  upon  to  defend  him- 
self.   93  N.  Y.  467;  84  Id.  493. 

It  is  not  the  object  of  a  bill  of  particulars  to  disclose 
the  evidence  upon  which  a  party  relies  in  the  action. 
47  N.  Y.  428 ;  66  Hun,  N.  Y.  58. 

At  common  law  the  court  has  power  to  order  a  bill  of 
particulars  in  any  action,  without  regard  to  its  nature, 
subject  or  form,  i  Phil,  on  Ev.  799;  15  Pick.  Mass.  321 ; 
64  Penn.  St.  470;  12  Irish.  C.  L.  25;  Tidd's  Pr.  526;  4 
Cow.  396.  The  statutes  of  the  various  states,  as  a  rule, 
enlarges,  instead  of  diminishing  this  power.  In  the  cele- 
brated case  of  Tilton  v.  Beecher,  59  N.  Y.  134,  the  court 

35 


THE  TRIAL  LAWYERS'  ASSISTANT. 

said :  "  A  bill  of  particulars  is  appropriate  in  all  descriptions 
of  actions  where  the  circumstances  are  such  that  justice 
demands  that  a  party  should  be  apprised  of  the  matters 
for  which  he  is  to  be  put  upon  trial  with  greater  particu- 
larity than  is  required  by  the  rules  of  pleading." 

A  bill  of  particulars  may  be  ordered  in  an  action  of 
tort.  15  Pick.  Mass.  321;  59  N.  Y.  177;  6  T.  R.  597;  4 
Cow.  N.  Y.   54. 

A  bill  of  particulars  may  be  ordered  in  a  criminal  pro- 
ceeding.    15  Pick.  Mass.  321;  11  Id.  432;  6  Mod.  261. 

An  order  for  a  bill  of  particulars  is  proper  in  an  action 
of  criminal  conversation,  or  for  a  divorce.  11  Wend.  N.  Y. 
154;  3  S.  &  T.  368;  16  Pick.  Mass.  254;  17  Abb.  Pr.  48; 
4  Burr.  2057. 

Ordinarily  it  cannot  be  objected  that  the  matters  of  which 
particulars  are  sought  are  more  within  defendant's  knowl- 
edge than  plaintiff's.    2  Paige,  N.  Y.  113;  9  Cow.  N.  Y. 

578,  592. 

The  effect  of  a  bill  of  particulars  is  to  confine  the  de- 
mand, and  limit  the  proof  to  the  matters  stated  therein. 
3  Duer,  N.  Y.  691 ;  47  N.  Y.  428;  68  Id.  547;  18  Id.  405; 
10  Abb.  (N.  C.)  471. 

The  matters  contained  in  a  bill  of  particulars  is  evidence 
against  the  party  filing  it  whenever  the  pleading  of  which 
it  is  a  part  would  be  evidence  but  not  otherwise.  47  111. 
507;  17  Wend.  N.  Y.  20.  But  if  so  used  it  must  be  taken 
as  a  whole,  and  its  weight  is  a  question  for  the  jury.  43 
111.  197. 

CONVERSION,  AT  LAW. 

An  unauthorized  assumption  and  exercise  of  the  right 
of  ownership  over  goods  or  personal  chattels  belonging  to 
another  to  the  alteration  of  their  condition  or  the  ex- 
clusion of  the  owner's  rights.  44  Me.  197;  36  N.  H.  311. 
An  original  unlawful  takmg  is  in  general  conclusive  evi- 
dence of  conversion.    15  Johns.  N.  Y.  431,  without  show- 
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ing  a  demand  and  refusal.  But  where  original  taking 
was  lawful,  and  the  detention  only  is  illegal,  a  demand  and 
refusal  to  deliver  must  be  shown,  i  Chitty  PI.  179;  16 
Conn.  71. 

Demand  and  refusal  only  presumptive  evidence  of  re- 
fusal. I  N.  Y.  522,  presumption  may  be  repelled  by  any 
evidence  showing  that  a  compliance  with  the  demand  was 
impracticable.  Id.  In  conversion  the  sole  object  of  a 
demand  is  to  turn  an  otherwise  lawful  possession  into  an 
unlawful  one  by  reason  of  a  refusal  to  comply  with  it 
and  thus  supply  evidence  of  a  conversion.  9  Barb.  N.  Y. 
176;  I  E.  D.  Smith,  N.  Y.  203;  2  Id.  352;  28  Barb.  N.  Y. 
7S;  6  N.  Y.  481. 

CONVERSION,  IN  EQUITY. 

The  exchange  of  one  kind  of  property  for  another, 
which  takes  place  under  some  circumstances  in  the  con- 
sideration of  the  law,  although  no  such  change  has  actually 
taken  place. 

Land  is  held  to  be  converted  into  money,  in  equity, 
when  the  owner  has  contracted  to  sell ;  and  if  he  die  before 
making  a  conveyance,  his  executors  will  be  entitled  to  the 
money,  and  not  his  heirs.  2  Vern.  Ch.  52;  i  W.  Black. 
129. 

COMMON  CABRIEBS. 

Such  persons,  or  corporations,  as  carry  goods  for  hire 
for  all  persons,  are  called  common  carriers.  The  term 
includes  carriers  by  land  and  water. 

Common  carriers  are  liable  for  all  loss  or  damage  during 
transportation,  for  whatever  cause,  except  the  act  of  God 
or  the  Public  enemy.  Angell,  Carriers  70  §  67;  i  Term. 
27;  I  Salk.  18  and  cases  cited;  6  Johns.  N.  Y.  160;  21 
Wend.  N.  Y.  190;  23  Id.  306;  Hutchinson  on  Carriers, 

§  46. 

Common  carriers  are  as  a  rule  liable  for  losses  caused 
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by  Riots,  Strikes  and  Mobs.  Coggs  v.  Barnard,  2  Salk. 
919;  20  N.  Y.  48. 

A  common  carrier  is  not  liable  for  losses  occurring 
from  natural  causes,  such  as  frost,  fermentation,  evapora- 
tion, or  natural  decay  of  perishable  articles,  or  the  natural 
and  necessary  wear  in  the  course  of  transportation,  pro- 
vided the  carrier  exercises  all  reasonable  care  to.  have  the 
loss  as  little  as  possible.  Buller  Nisi  p.  69;  6  Watts, 
Penn.  424;  Redf.  Railw.  §  141. 

The  act  of  God  is  held  to  extend  only  to  such  inevitable 
accidents  as  occur  without  the  intervention  of  man's 
agency.  21  Wend.  N.  Y.  192;  3  Esp.  127;  4  Dougl.  287; 
54  N.  Y.  500;  48  N.  H.  455;  102  Mass.  276;  i  Hih, 
N.  Y.  235;  30  N.  Y.  630;  10  Wall.  U.  S.  176;  45  N.  Y. 
712;  3  Lans.  N.  Y.  265;  80  111.  324;  62  Mo.  52;  25  Pa. 
St.  338;  115  Mass.  304;  18  W.  Va.  361 ;  18  Am.  &  Eng. 
R.  R.  Cases,  651. 

Carriers  by  land  or  water,  when  they  do  a  general  busi- 
ness, are  bound  to  carry  all  goods  which  are  offered  them, 
and  if  they  refuse  to  do  so  without  a  reasonable  excuse, 
they  are  responsible.  2  Show.  332;  i  Pick.  Mass.  50;  6 
Wend.  N.  Y.  335;  12  Mod.  484;  6  Railway  Cases,  61; 
15  Conn.  539;  6  How.  (U.  S.)  344.  But  a  common  carrier 
may  restrict  his  business  within  certain  limits,  and  he  can- 
not be  compelled  to  accept  goods  out  of  the  line  of  his- 
usual  business.  14  Penn.  St.  48;  12  Mod.  484;  10  N.  H. 
481 ;  30  Miss.  231 ;  23  Vt.  186.  The  carrier  may  require 
the  payment  of  freight  in  advance,  but  in  an  action  for 
not  carrying  it,  it  is  only  necessary  to  allege  a  readiness 
to  pay  freight.  2  Show.  81 ;  18  111.  488.  It  is  unnecessary 
to  allege  or  prove  a  tender,  if  the  carrier  refuse  to  take 
the  goods  for  transportation.  The  carrier  is  entitled  to 
a  lien  upon  the  goods  for  freight.  2  Ld.  Raym.  752,  and 
for  advances  made  to  other  carriers.     16  Johns.  N.  Y.  356. 

Where  the  value  of  articles  delivered  to  a  common 
carrier  is  intentionally  and  deliberately  concealed  bv  the 
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consignor,  the  carrier  is  not  liable  except  for  the  value  of 
what  he  supposed  he  undertook  to  carry.  4  Burr.  2298; 
51  N.  Y.  266;  62  Id.  35. 

The  common  law  liability  of  common  carriers  may  be 
limited  by  special  contract.  Angell,  Carriers,  §  220;  4 
Coke  83 ;  i  Ventr.  238. 

The  bill  of  lading,  or  carriers  acknowledgment  of  the 
receipt  of  the  goods,  is  generally  the  written  evidence  of 
the  contract  between  the  parties,  and  is  expected  to  con- 
tain all  the  exemption  from  general  responsibility  which 
it  is  competent  for  the  carrier  to  claim.  Parol  evidence 
is  inadmissible  to  vary  the  contract  of  shipment  thus 
evidenced.  4  Ohio,  344;  2  Sumn.  C.  C.  567;  Angell, 
Carr.  §§  228,  229. 

Common  carriers  who  allow  express  companies  to  carry 
parcels  and  packages  on  their  cars,  boats  or  other  vehicles, 
are  liable  as  common  carriers  to  the  owners  of  the  goods 
for  all  loss  or  damage  which  occurs,  without  regard  to 
the  express  contract  between  them  and  such  express 
carriers.  6  How.  N.  Y.  344;  23  Vt.  186.  In  an  action 
against  a  common  carrier  for  loss  of  goods  the  plaintiff 
must  prove  a  delivery  of  goods  to  the  carrier ;  the  carrier's 
express  or  implied  contract  to  carry  and  deliver,  and  his 
failure  to  perform  it.  42  Ark.  485;  Ang.  on  Carr.  (5th 
ed.)  §  461. 

Common  carriers  of  passengers,  although  not  respon- 
sible for  injuries  to  their  passengers  without  their  fault, 
are  responsible  for  the  baggage  of  such  passengers  in- 
trusted to  their  care  as  common  carriers  of  goods,  and  such 
responsibility  continues  until  the  delivery  of  the  same  to 
the  passenger  or  to  his  order.  26  Wend.  N.  Y.  591;  6 
Hill,  N.  Y.  586;  7  Rich.  S.  C.  158.  The  baggage  check 
given  at  the  time  of  receiving  such  baggage  is  regarded 
as  prima  facie  evidence  of  the  liability  of  the  company.  It 
stands  in  the  place  of  a  bill  of  lading.  7  Rich.  S.  C.  158; 
Redfield,  Railw.  §  128.     Baggage  does  not  include  mer« 
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chandise.     25  Wend.  N.  Y.  459;  6  Hill,  N.  Y.  586;  10 
Cush.  506. 

A  common  carrier's  liability  begins  as  soon  as  the  goods 
are  delivered  for  immediate  transportation.  A  delivery  at 
the  usual  place  of  receiving  freight,  or  to  the  employees 
of  the  company  in  the  usual  course  of  business  is  suf- 
ficient. 16  Barb.  N.  Y.  383;  20  Conn.  534;  2  Maule  & 
S.  172. 

Like  all  other  contracts,  the  contracts  of  common  car- 
riers, are  liable  to  be  controlled  and  limited  by  the  known 
usages  and  customs  and  course  of  the  business  in  which 
they  are  engaged,  and  all  who  transact  business  with 
them  are  found  to  take  notice  of  such  usages  and  cus- 
toms as  are  uniform,  of  long  standing,  and  generally 
known  and  understood  by  those  familiar  with  such  trans- 
actions. 25  Wend.  N.  Y.  660;  6  Hill,  N.  Y.  157;  21  Ga. 
526;  23  Vt.  186,  211,  212. 

Common  carriers  of  passengers  are  obliged  to  carry  all 
persons  who  offer.  19  Wend.  N.  Y.  239;  10  N.  H.  286; 
15  111.  472. 

As  to  what  is  presumptive  evidence  of  delivery  to  com- 
mon carrier  see  38  How.  Pr.  289 ;  s.  c.  2  Lans.  N.  Y.  269. 
In  an  action  against  a  carrier,  the  presumption  is  that 
a  fire  by  which  the  goods  were  destroyed,  proceeded  from 
the  act  of  man,  not  from  the  Act  of  God.  Angell  on 
Carriers,  §  156;  10  N.  Y.  431 ;  13  Barb.  N.  Y.  353. 

A  carrier  does  not  rebut  the  presumption  of  negligence 
raised  against  him  by  a  defect  in  his  means  of  trans- 
portation, by  proving  that  he  had  employed  proper  persons 
about  the  same,  and  that  they  were  not  negligent  in  the 
performance  of  their  duties.  13  N.  Y.  9;  34  Barb.  N.  Y. 
256.  The  failure  of  a  carrier  of  passengers  to  deliver  a  pas- 
senger's baggage  when  called  for  even  after  the  delay  of 
the  latter  to  call  for  it  at  the  end  of  the  journey,  prima 
facie  establishes  negligence,  and  the  burden  of  accounting 
for  the  default  lies  with  the  carrier.    45  N.  Y.  184. 
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The  law  presumes  that  a  fact  continuous  in  its  character, 
still  continues  to  exist.  A  partnership  is  presumed  to  con- 
tinue, until  a  dissolution  is  proved.  Life  is  presumed  to 
exist  in  certain  limits.  A  party  being  once  in  possession, 
is  presumed  to  continue  in  possession.  A  corporation 
once  established  is  presumed  to  continue.  An  entry  and 
ouster  by  a  landlord  on  his  tenant  is  presumed  to  continue 
till  a  restoration  be  shown.  9  Barb.  N.  Y.  271 ;  44  N.  Y. 
172.  This  principle  may  be  applied  to  the  condition  of 
goods  delivered,  to  be  transported  over  several  connecting 
railroads.  The  goods  delivered  in  good  order  in  such  case, 
it  is  presumed  continued  so  until  they  came  to  the  posses- 
sion of  the  company  which  delivers  them  at  the  place  of 
destination  in  a  damaged  condition.    43  Barb.  N.  Y.  225. 

It  is  the  duty  of  carriers  of  passengers  to  allow  persons 
entering  their  car  a  reasonable  time  within  which  to  enter, 
and  if  it  is  prematurely  started  with  such  unusual  or  un- 
necessary violence  as  to  do  the  passenger  injury  while 
entering,  a  jury  may  be  justified  in  finding  the  defendant 
guilty  of  negligence.  49  N.  Y.  673;  affirming  3  Lans. 
N.  Y.  469;  66  N.  Y.  50;  66  Id.  50;  66  Id.  642;  71  Id. 
489;  102  Id.  716;  30  Id.  370;  38  Id.  131;  61  Id.  621. 
Kellegher  v.  Manhattan,  etc.  R.  R.  Co.,  reported  in  N.  Y. 
Law  Journal,  June  6th,  1902.  (N.  Y.  Court  Appeals, 
1902.) 

As  to  carriers'  duty  to  passenger ;  liability  where  proxi- 
mate cause  act  of  God  see  54  L.  R.  A.  240. 

As  to  liability  for  injury  to  one  passenger  by  another, 
see  54  L.  R.  A.  942. 

As  to  liability  for  assault  by  employees  on  passenger, 
see  54  L.  R.  A.  752. 

As  to  ejection  of  passenger;  time  and  place;  exposure 
to  danger,  see  54  L.  R.  A.  919. 

As  to  duty  of  passenger  on  tracks,  to  look  and  listen, 
and  as  to  wanton  and  wilful  negligence,  see  54  L.  R.  A. 
828. 
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As  to  provision  agains't  Rability  for  leakage  or  break- 
age; and  against  negligence,  see  54  L.  R.  A.  774.     (1902.) 

CONVERSATION. 

Conversation  by  telephone  is  admissible  in  evidence.  3 
L.  R.  A.  539;  97  Mo.  473.    See  also  23  Mo.  App.  451. 

In  the  case  of  Rouse  v.  Whited,  25  N.  Y.  174,  it  was 
held  that  if  the  defendant's  oral  admissions  are  put  in 
evidence,  he  is  entitled  to  have  the  entire  statement  taken 
together,  to  the  extent  of  all  that  was  said  by  the  same 
person  in  the  same  conversation  that  would  in  any  way 
explain  or  qualify  the  portion  adduced  against  him,  but 
no  further.  In  this  case,  the  rule  of  evidence,  in  respect 
to  parts  of  the  same  conversation,  laid  down  in  the  Queen's 
Case,  (2  Brad.  &  Bing.  627),  disapproved,  and  that  in 
Prince  v.  Samo,  (7  Ad.  &  Ell.  627),  approved,  and  the 
same  case  25  Barb.  N.  Y.  279  was  reversed.  See  also 
45  N.  Y.  340;  78  Id.  103;  87  Id.  512;  92  Id.  284;  47 
Id.  83 ;  2  Duer,  N.  Y.  26. 

CONTEMPT. 

Courts  have  an  inherent  power  to  punish  all  persons 
for  contempt  of  their  rules  and  orders,  for  disobeying 
their  process,  and  for  disturbing  them  in  their  proceedings. 
5  Ired.  N.  C.  199;  8  Coke,  38b;  11  Coke,  43b;  37  N.  H. 
450;  25  Miss.  883.  As  to  the  extent  of  the  court's  power 
to  punish  for  contempt,  see  Ex  parte  Terry,  128  U.  S.  40 
(L.  ed.) 

As  to  contempt  for  publishmg  an  article  concerning  case 
on  trial,  see  44  L.  R.  A.  159.  Charging  judges  with  dis- 
honorable conduct  in  pending  case.  50  L.  R.  A.  195.  By 
refusal  to  testify,  13  L.  R.  A.  66;  28  Id.  242. 

As  to  contempt  in  violating  decree  for  abatement  of 
nuisance,  see  11  L.  R.  A.  804.  Violation  of  injunction, 
8  L.  R.  A.  589.  By  disobeying  void  injunction,  48  L. 
R.  A.  824. 
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As  to  contempts  generally,  see  4  Black.  Comm.  288 ;  20 
Am.  L.  Reg.  N.  S.  150  and  cases  cited;  63  N.  C.  397, 
(Moore's  Case);  21  Gratt.  500;  64  N.  C.  202;  Wells, 
Jurisdiction,  §  194;  2  Johns.  N.  Y.  290;  6  Mod.  73;  2 
Bish.  Cr.  L.  §  295,  (6th  ed.)  ;  i  Lidd's  Pr.  3d  Am.  ed.  88; 
Clay's  Case,  Sneed.  Pr.  Dec.  (Ky.)  221.  Power  of  court 
as  to  contempt,  50  L.  R.  A.  691 ;  8  Id.  584 ;  6  Id.  435 ; 
16  Id.  108;  25  Id.  no;  32  Id.  273;  38  Id.  554;  45  Id. 
310.  As  to  what  constitutes  contempt,  see  8  L.  R.  A. 
584;  50  Id.  195;  8  Id.  584;  23  Id.  789;  23  Id.  787.  As 
to  power  of  legislature  to  limit  to  certain  acts,  50  L.  R. 
A.  691.  As  to  right  to  defend  in  case  of  contempt,  see 
39  L.  R.  A.  691. 

COBFOBATIONS. 

If  a  corporation  is  created  by  special  act  of  the  legisla- 
ture generally  it  is  sufficient  to  put  in  evidence  the  statute 
in  order  to  prove  the  corporation,  and  to  show  the  actual 
use  of  the  privileges  of  an  incorporated  company,  under 
the  name  designated  in  the  act.  36  N.  H.  545;  3  j\Iet. 
Ang.  &  A.  Corp.  §  625.  The  records  and  books  of  a  cor- 
poration are  at  least  prima  facie  evidence  of  existence  of 
the  corporation.     10  Johns.  N.  Y.  154. 

The  court  is  bound  to  take  judicial  notice  of  the  or- 
ganization and  existence  of  a  corporation,  where  the 
statute  incorporating  it  is  a  public  law.  104  Ind.  97;  20 
How.  (U.  S.)  227.  See  also  24  :\Ie.  139;  4  Mass.  245. 
Compare  31  Ala.  76;  29  N.  J.  L.  367;  33  Ala.  106  with 
two  last  cases  cited. 

A  person  who  has  dealt  with  a  corporation  as  such  can- 
,  not  deny  its  corporate  existence.  94  U.  S.  70;  94  N.  Y. 
64,  118;  97  U.  S.  146.  It  is  in  general  necessary  to  pro- 
duce the  by-laws  of  a  corporation  in  order  to  prove  what 
they  are.  8  N.  H.  35.  A  member  of  a  corporation  is 
presumed  to  know  its  by-laws.  10  Wend.  N.  Y.  99.  The 
by-laws  of  a  corporation  are  evidence  against  its  officers, 
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although  they  are  not  corporators.  3  Harr.  (Del.)  90. 
Parol  evidence  of  the  contents  of  by-laws  is  inadmissible. 
8  N.  H.  35.  The  capital  stock  of  a  corporation  constitutes 
a  trust  fund  for  the  payments  of  its  debts.  103  U.  S. 
498;  91  U.  S.  56. 

When  it  is  material  and  not  merely  collateral,  the  fact 
of  incorporation  cannot  be  proven  by  oral  evidence.  Mad- 
dock  V.  Root,  72  Hun,  N.  Y.  178;  affirmed  in  150  N.  Y. 
561  without  opinion. 

In  order  to  render  a  corporation  liable  for  the  wrong- 
ful acts  of  its  officers  and  agents,  it  must  be  shown  that 
they  were  acting  within  the  scope  of  their  authority.  20 
Barb.  N.  Y.  507 ;  46  N.  Y.  2^. 

An  entry  in  the  books  of  the  corporation  that  after  due 
notice,  (15  N.  H.  493)  the  members  met,  imports  that 
a  quorum  was  present.  3  Serg  &  R.  32;  8  Allen,  217. 
The  acts  of  a  private  corporation  or  of  its  board  of  direc- 
tors, or  one  of  its  committees,  may  usually  be  proven  by 
oral  evidence.    9  Paige,  N.  Y.  496;  25  Barb.  N.  Y.  146. 

In  some  jurisdictions  it  has  been  held  that  one  dealing 
with  an  officer  may  be  charged  with  notice  of  limits  of 
authority  in  the  by-laws  of  the  corporation.  See  Dabney 
V.  Stevens,  10  Abb.  Pr.  N.  S.  N.  Y.  39;  s.  c.  2  Sweeney 

415- 

A  corporation  has  no  other  powers  than  such  as  are 
expressly  granted,  or  such  as  are  necessary  for  the  pur- 
pose of  carrying  into  effect  those  expressly  granted.  14 
Barb.  N.  Y.  471 ;  2  Cow.  N.  Y.  664. 

Though  created  but  for  a  limited  time,  a  corporation 
may  take  a  conveyance  in  fee  of  lands  necessary  for  the 
objects  of  its  creation.  Nicoll  v.  Erie  R.  R.  Co.  12  N.  Y. 
121 ;  s.  c.  12  Barb.  N.  Y.  460. 

It  was  at  one  time  held  that  a  corporation  could  not 
be  held  liable  in  tort.  The  contrary  doctrine  is  now  well 
established.  A  corporation  is  liable  to  the  same  extent, 
and  under  the  same  circumstances  as  a  natural  person, 
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for  the  consequences  of  its  wrongful  acts,  and  will  be 
held  liable  in  a  civil  action  at  the  suit  of  an  injured  party, 
for  every  grade  and  description  of  forcible,  malicious  or 
negligent  tort  or  wrong  which  it  commits,  however  foreign 
to  its  nature,  or  beyond  its  granted  powers.  7  Wend.  N. 
Y.  31 ;  Ang  Corp.  §§  382,  388,  391 ;  2  Md.  Dec.  169;  22 
Conn.  541 ;  22  N.  Y.  305-309 ;  i  Wend.  Black,  note,  476 ; 
24  Me.  490;  21  How.  209.  See  also  Wilkinson  v.  Dodd, 
42  N.  J.  Eq.  246. 

In  an  action  against  a  corporation  for  stove  sold  and  de- 
livered to  an  agent,  his  authority  to  buy  may  be  estab- 
lished by  proof  of  a  similar  purchase  by  the  agent  and  pay- 
ment of  the  corporation  therefor.  90  N.  Y.  643;  s.  c.  15 
Weekly  Dig.  338,  afif'g  12  Weekly  Dig.  334,  citing  27  N. 
Y.  546,  560.  That  one  is  the  general  manager  of  a  cor- 
poration may  be  shown  by  the  testimony  of  any  one  who 
knows  the  fact  without  proof  of  any  written  appointment. 
14  Weekly  Dig.  314. 

As  to  what  represented  by  stock;  rights  of  corporation 
in  property ;  dividend ;  right  of  vendee  to,  see  54  L.  R.  A. 
510. 

As  to  responsibility  for  crimes  of  servant;  torts,  etc., 
see  54  L.  R.  A.  712. 

As  to  assets  of  insolvent  corporation  as  trust  fund, 
see  54  L.  R.  A.  690. 

As  to  admission  by  agent;  implied  duties;  scope  of 
authority;  inferred  discretion,  etc.,  see  54  L.  R.  A.  593. 
(1902.) 

CHARGE.  * 

A  charge  is  an  exposition  by  the  court  to  the  jury  of 
those  principles  of  law  which  the  jury  are  obliged  to  apply 
in  order  to  render  such  a  verdict  as  will,  in  the  state  of 
facts  proved  at  the  trial  to  exist,  establish  the  rights  of 
the  parties  to  the  action.    Bouv.  L.  D. 

The  most  essential  feature  of  a  charge  is  th'it  it  is  au- 
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thoritative  as  an  exposition  of  the  law,  which  the  jury  are 
bound  by  their  oath  and  by  moral  obligations  to  obey.  lo 
Mete.  Mass.  285-287;  13  N.  H.  536;  21  Barb.  N.  Y.  566; 
21  How.  St.  Tr.  1039. 

It  was  held  in  the  case  of  Kellegher  v.  Manhattan,  etc., 
R.  R.  Co.,  by  the  Court  of  Appeals  of  New  York,  reported 
In  N.  Y.  Law  Journal,  June  6,  1902,  that  the  court  erred 
in  charging  that  if  the  jury  believed  the  witnesses  called 
by  the  plaintiff,  the  act  of  the  conductor  was  negligent 
and  constituted  a  cause  of  action  in  favor  of  the  plaintifif, 
and  that  the  court  should  have  submitted  the  questions  of 
the  defendant's  negligence  and  the  plaintiff's  freedom  from 
contributory  negligence  to  the  jury  as  questions  of  fact, 
even  if  the  evidence  given  by  the  plaintiff  was  to  be  be- 
lieved. 30  N.  Y.  370;  49  Id.  673;  69  Id.  195;  108  Id. 
640;  130  Id.  166;  131  Id.  599;  151  Id.  424;  32  App.  D., 
13,  aff'd  164  N.  Y.  586. 

Only  questions  of  fact  are  submitted  to  the  jury.  If 
the  jury  disregard  the  instructions  of  the  court,  the  judg- 
ment should  be  reversed.     69  Iowa,  154. 

As  a  general  rule  the  construction  of  writings  of  all 
kinds  are  for  the  court.  104  N.  Y.  147;  no  Id.  83;  67 
Id.  563;  79  Id.  108.  Contracts,  65  N.  C.  104,  and  wills 
are  included.     56  N.  Y.  242. 

Where  the  facts  are  disputed,  it  becomes  a  question  for 
the  jury  to  pass  upon  the  question  as  to  whether  there 
was  a  contract  and  to  ascertain  and  fix  its  terms.  55  Mich. 
383 ;  43  N.  H.  469 ;  29  N.  J.  L.  373 ;  92  Mo.  440.  But 
where  the  facts  are  undisputed  the  court  must  determine 
the  legal  effect  of  the  contract.  13  Johns.  N.  Y.  294;  112 
Pa.  St.  371. 

In  England,  in  the  United  States  courts,  and  in  some  of 
the  state  courts,  the  judge  is  permitted  to  express  an 
opinion  upon  the  weight  of  evidence.  11  M.  &  W.  401; 
125  U.  S.  397;  128  N.  Y.  420;  169  Pa.  St.  555.  But  the 
trend  of  modern  action,  both  legislative  and  judicial,  is 
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the  other  way.  The  court  should  not  pass  the  line  which 
separates  the  law  from  the  fact.  And  in  a  majority  of  the 
states  it  is  believed  that  the  court  is  not  permitted  to  ex- 
press an  opinion  as  to  the  weight  and  sufficiency  of  the 
testimony,  iii  Ala.  529;  43  Ark.  389;  114  Cal.  554;  33 
Fla.  696;  160  111.  40;  138  Ind.  301 ;  72  Iowa,  295 ;  33  Kan. 
627;  85  Ky.  123;  37  La.  Ann.  125;  64  Me.  267;  75  Md. 
604;  142  Mass.  463;  44  Mo.  20;  17  Mont.  17;  50  Neb. 
426;  13  Nev.  502;  108  N.  C.  619;  I  N.  Dak.  30;  33  S. 
C.  151;  40  S.  W.  Rep.  1085,  (Tenn.);  41  Tex.  516;  2 
Gratt.  Va.  333. 

In  the  case  of  State  v.  Williams,  31  S.  C.  238,  the  court 
in  passing  upon  this  question  used  the  following  strong 
language :  Judges  "  cannot  legally  indicate  their  opinion, 
either  expressly  or  impliedly,  intentionally  or  otherwise, 
as  to  the  credibility  of  the  witnesses,  or  as  to  the  truth 
of  any  fact  in  issue,  and  the  subject  of  the  evidence.  They 
may  declare  the  law  fully  and  freely,  but  whether  a  certain 
contested  fact  has  been  proved  is  entirely  for  the  jury, 
which  involves  both  the  credibility  of  the  witness  and  the 
existence  of  the  fact,  whether  said  fact  depends  upon 
direct  and  positive  testimony  or  upon  inferences  to  be 
drawn  from  other  proved  facts.  In  fine,  the  whole  matter 
of  finding  the  facts  of  the  case  must  be  left  entirely  to  the 
jury,  without  suggestions  or  leadings  by  the  court.''  See 
also  47  S.  C.  488. 

It  is  the  province  of  the  court  to  decide  what  allegations 
are  admitted,  and  what  denied  by  the  pleadings.    10  Iowa, 

334- 

It  is  the  duty  of  the  court  to  define  technical  words  and 
terms  to  the  jury.  12  Ad.  &  El.  624.  Where  there  is  no 
conflict  in  the  evidence,  negligence,  and  contributory  negli- 
gence are  questions  for  the  court.  14  Johns.  N.  Y.  304; 
7  Robt.  N.  Y.  616;  27  Barb.  N.  Y.  221;  4  Daly,  N.  Y. 

554- 

When  there  is  no  evidence,   the  court  may   direct  a 
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verdict.  40  Mo.  151;  32  Vt.  612;  15  Ga.  491.  In  some 
jurisdictions  it  has  been  held  that  where  in  the  opinion 
of  the  court  the  evidence  is  not  sufficient  to  make  out  a 
case,  it  is  the  duty  of  the  court  to  take  the  case  from 
the  jury.  34  N.  Y.  9;  21  Wend.  N.  Y.  615;  i  Id.  376. 
We  are  incHned  to  believe  that  some  of  our  courts  have 
gone  too  far  in  invading  the  province  of  the  jury  in  this 
regard.  It  is  manifestly  the  right  of  the  jury  to  pass  upon 
the  weight  and  the  sufficiency  of  the  evidence,  while  it  is 
the  duty  of  the  court  to  pass  upon  the  competency  of  the 
witnesses,  and  the  relevancy  of  evidence.  The  doctrine 
of  "  Scintilla  of  Evidence  "  is  that  where  there  is  any  evi- 
dence, however  slight,  tending  to  support  a  material  issue, 
the  case  must  go  to  the  jury,  since  they  are  the  exclusive 
judges  of  the  weight  of  the  evidence.  106  Mass.  275 ; 
48  Vt.  358;  50  Mo.  149;  43  Ga.  323;  Pow.  on  Ev.  19. 
The  Federal  courts  have,  however,  it  is  believed,  virtually 
repudiated  the  doctrine  of  the  Scintilla  of  Evidence.  94 
U.  S.  284 ;  14  Wall.  U.  S.  448.  And  so  have  the  EngHsh 
courts.  Jewell  v.  Parr,  13  C.  B.  916;  8  El.  &  Bl.  262. 
Also  some  of  our  state  courts.  49  N.  Y.  671 ;  26  N.  H. 
351 ;  55  Me.  46. 

The  instructions  of  the  court  should  be  strictly  to  the 
issues  involved,  in  the  principal  rule.  56  Pa.  St.  454;  37 
Ga.  205.  In  the  case  of  Little  Miami  R.  Co.  v.  Wetmore, 
19  Ohio  St.  no,  the  court  said:  "The  charge  ought  not 
only  to  be  correct,  but  to  be  so  adapted  to  the  case,  and  so 
explicit  as  not  to  be  misconstrued  or  misunderstood  by 
the  jury  in  the  application  of  the  law  to  the  facts  as  they 
find  them  from  the  evidence." 

The  nature  of  the  judge's  duty  in  charging  a  jury  was 
well  stated  by  Chief  Justice  Parker  in  the  famous  Selfridge 
case.  He  said  :  "  I  hold  the  privilege  of  the  jury  to  ascertain 
the  facts,  and  that  of  the  court  to  declare  the  law,  to  be 
distinct  and  independent.  Should  I  interfere  with  my 
opinion  on  the  testimony,  in  order  to  influence  your  minds 
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to  incline  either  way,  I  should  certainly  step  out  of  the 
province  of  a  judge  into  that  of  an  advocate.  All  which 
I  conceive  necessary  or  proper  for  me  to  do  in  this 
part  of  the  cause  is,  to  call  your  attention  to  the  points 
of  fact  on  which  the  case  may  turn,  state  the  prominent 
testimony  in  the  case  which  may  tend  to  establish  or 
disprove  those  points,  give  you  some  rules  by  which  you 
are  to  weigh  testimony,  if  a  contrariety  should  have  oc- 
curred, and  leave  you  to  form  a  decision  according  to  your 
own  best  judgment,  without  giving  you  to  understand,  if 
it  can  be  avoided,  what  my  own  opinion  is." 

Instructions  should  always  be  given  in  open  court.    23 

111.  349- 

Instructions  to  the  jury,  should  be  hypothetical  in  form, 
that  is  founded  upon  the  supposition  that  the  jury  find 
certain  facts  to  be  proved  or  disproved,  then  the  legal 
consequence  resulting  therefrom  is  one  way  or  the  other. 
14  Ark.  530. 

It  has  been  held  that  the  following  words  and  phrases 
used  in  an  instruction  need  explanation :  "  Warranty," 
"  material  facts,"  "  exemplary  damages,"  "  malice,"  "  un- 
lawfully," "  fixtures,"  "  presumptive  notice,"  adverse 
possession,"  "  for  an  illegitimate  purpose,"  "  to  dispose 
of  property,  with  intent  to  defraud  creditors,"  "  color  of 
title,"  "  gross  negUgence,"  "  presumption  of  law."  11  Eng. 
PI.  &  Pr.  204.  Facts  may  be  assumed  for  purposes  of 
illustration.  5  Cush.  Mass.  158;  137  Pa.  St.  122.  The 
court  must  charge  the  jury,  when  requested,  upon  all 
questions  of  law  in  the  case  so  as  to  leave  no  reasonable 
ground  for  mistake.  136  Ind.  284;  32  Iowa,  176.  Mere 
non-direction  in  absence  of  request  to  charge,  does  not 
usually  constitute  error.  161  Mass.  176;  122  Id.  298;  73 
N.  Y.  38 ;  180  Pa.  136.  Contra.  76  Ga.  502 ;  78  Iowa,  486 ; 
40  Neb.  676;  56  Vt.  374;  93  N.  C.  523. 

In  New  York  the  court  may  be  requested  to  charge 
after  the  charge  is  finished  and  before  the  jury  take  the 
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case.  88  N.  Y.  671.  The  refusal  to  accept  a  request  to 
charge  is  a  fatal  error  in  the  conduct  of  a  trial.  86  N.  Y. 
479.  After  the  retirement  of  the  jury  the  court  may  recall 
them  and  give  them  further  instructions.  127  N.  Y. 
657,  38  N.  Y.  St.  R.  675 ;  aff' g  6  N.  Y.  Supp.  621 ;  100 
Pa.  252;  160  111.  425.  Where  jury  return  for  further  in- 
structions, after  their  retirement,  according  to  the  weight 
of  authority,  the  parties  are  entitled  to  additional  instruc- 
tions. 160  111.  430;  109  Ala.  66;  43  N.  H.  328;  44  Minn. 
55;  II  Iowa,  80.    Contra.  116  Mass.  367. 

The  weight  of  authority  is  to  the  effect  that  all  instruc- 
tions given  to  the  jury  after  their  retirement  should  be 
given  in  presence  of  counsel.  158  Mass.  405;  137  N.  Y. 
438;  51  N.  Y.  558;  100  Ala.  55;  61  Ind.  257.  In  New 
York  it  has  been  held  that  a  failure  to  object  to  evidence 
is  not  a  concession  that  it  is  competent,  and  where  the 
testimony  is  incompetent  the  party  against  whom  it  is 
received  is  entitled  to  a  charge  that  such  evidence  is  not 
to  be  taken  into  consideration  by  the  jury.  Hamilton  v. 
R.  R.  Co.  SI  N.  Y.  161;  20  Civ.  Pro.  R.  220;  28  La. 
Ann.  279;  62  Mo.  70;  7  111.  688.  Contra.  75  Tex.  jy; 
85  Mo.  106;  13  Smed.  &  M.  Miss.  295;  81  Iowa,  280. 

It  is  error  to  submit  to  jury  a  question  raised  by  neither 
side,  and  as  to  which  there  is  no  proof.  112  N.  Y.  536; 
98  Id.  56;  103  Id.  639.  The  court  is  not  required  to 
submit  mere  abstract  questions  to  jury.  96  N.  Y.  76,  408 ; 
114  Id.  350;  I  Silvernail,  N.  Y.  415. 

A  reply  to  a  request  to  charge  that  "  it  is  unnecessary,  I 
think,  as  my  charge  covers  it,  is  a  clear  intimation  to  jury 
that  request  is  proper,  and  if  charge  does  not  cover  it, 
exception  to  response  will  not  lie.  i  Silvernail,  N.  Y. 
395.  Instructions  given  by  the  court  in  a  matter,  finally 
left  to  the  jury,  and  not  expressly  withdrawn  in  the  final 
charge,  held  to  have  affected  the  verdict.  103  N.  Y.  81, 
82.  An  erroneous  charge,  which  could  not  have  affected 
verdict,  is  not  ground  for  reversal,     i  Silvernail,  N.  Y.  9; 
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loi  N.  Y.  277.  Particular  words  or  expressions,  which 
taken  alone,  are  objectionable,  not  a  ground  for  reversal 
if,  when  read  with  rest  of  charge,  the  meaning  is  clear, 
and  instruction  as  a  whole  is  not  uncertain  or  erroneous. 
125  N.  Y.  214;  122  N.  Y.  91. 

If  while  drift  of  a  long  charge  on  a  particular  subject 
is  erroneous  this  is  not  cured  by  expressions  which,  if 
standing  alone  would  free  it  from  objection.     125  N.  Y. 

324- 

Where  a  portion  of  a  judge's  charge,  which  embraces 
several  propositions,  some  of  which  are  unexceptionable,  a 
general  exception  is  not  available.     120  N.  Y.  420. 

Where  fair  import,  taken  as  a  whole  is  according  to  law, 
but  language  may  possibly  be  considered  too  broadly  by 
jury,  counsel  must  call  attention  to  real  error,  and  not 
simply  take  general  exception,     i   Silvernail,  N.  Y.  345. 

An  instruction  in  a  civil  case,  after  disagreement,  that 
a  juror  should  agree  with  the  rest  unless  convinced  be- 
yond all  question,  that  he  is  necessarily  right,  and  the 
others  necessarily  wrong,  held  error.     103  N.  Y.  614. 

Where  rule  as  to  master's  Hability  for  injury  of  servant 
by  defective  machinery  was  stated  too  broadly,  but  there 
was  evidence  of  care  in  the  selection  of  machinery,  and 
the  attention  of  the  court  was  not  called  to  the  qualification 
of  the  rule,  it  was  not  error  to  omit  allusion  to  it.  100 
N.  Y.  266.  In  an  action  against  a  railway  company,  de- 
fendant is  not  entitled  to  charge  that,  if  there  is  reasonable 
doubt  on  the  whole  evidence  as  to  the  negligence,  the 
verdict  should  be  for  the  defendant.    95  N.  Y.  562. 

A  refusal  to  charge  in  ,a  civil  action  that  defendant  is 
entitled  to  any  doubt  the  jury  may  have,  is  not  an  error. 
100  N.  Y.  266. 

It  is  the  duty  of  the  court  to  instruct  the  jury  as  to 
facts,  upon  which  the  evidence  is,  as  a  matter  of  law,  suf- 
ficient, or  insufficient  to  establish  them.    120  N.  Y.  420. 

In  an  action  by  defendant's  employee  for  injury  by  de- 
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fective  machinery,  refusal  to  charge  that  if  plaintiff, 
knowing  the  defect,  exposed  himself  to  the  danger  he 
could  not  recover  damages,  was  error.     120  N.  Y.  323. 

As  to  charge  of  judge  generally  in  cases  of  insanity, 
see  35  N.  Y.  125;  Estoppel,  69  N.  Y.  113;  Factors,  54  N. 
Y.  522;  Fraud,  Opinion,  56  N.  Y.  83;  Landlord  and 
Tenant,  70  N.  Y.  537;  Larceny,  i  Hill,  N.  Y.  94;  14 
Johns.  N.  Y.  294;  39  N.  Y.  459;  6  Hun,  N.  Y.  491; 
Murder — Manslaughter,  13  Wend.  N.  Y.  163;  19  Id.  592; 
Malicious  Prosecution,  66  N.  Y.  525 ;  56  Id.  451 ;  Measure 
of  Damages,  29  N.  Y.  252 ;  2  Kern.  N.  Y.  236 ;  30  N.  Y. 
285 ;  Negligence,  35  N.  Y.  9 ;  Negligence  of  Municipal  Cor- 
poration, 39  Barb.  N.  Y.  329;  Negligence  of  Railroad  Co., 
23  N.  Y.  343;  35  Id.  641 ;  25  Id.  562;  38  Id.  445;  Negoti- 
able Instruments,  6  Hill,  N.  Y.  93.  Notice  4  Paige,  N.  Y. 
127;  2  Hill,  N.  Y.  421.  Payment,  23  Wend.  N.  Y.  379; 
Perjury,  5  Wend.  N.  Y.  271 ;  Principal  and  Agent,  71  N. 
Y.  205;  53  Id.  25;  Replevin,  i  Den.  N.  Y.  327;  i  Hill, 
N.  Y.  176;  Slander,  51  Barb.  N.  Y.  484.  Tender,  20 
Wend.  N.  Y.  47;  Trespass,  3  E.  D.  Smith,  N.  Y.  518;  4 
Denio,  N.  Y.'2gs;Usury,  3  How.  N.  Y.  62;  8  Cow.  N.  Y. 
685;  Warranty,  51  N.  Y.  198;  19  Johns.  N.  Y.  290;  11 
Wend.  N.  Y.  584;  65  Barb.  N.  Y.  556;  Wills,  22  Wend. 
N.  Y.  526;  66  N.  Y.  144. 

COURT,  TRIAIi  BY. 

Refusal  to  find  questions  of  fact  is  not  fatal  to  judg- 
ment where  findings  asked  were  not  material  to  the  de- 
cision nor  beneficial  to  the  party  asking  them.  107  N.  Y. 
360. 

Where  at  the  close  of  plaintiff's  case  referee  grants 
motion  to  dismiss  complaint  on  the  merits,  that  action  is 
equivalent  to  a  non-suit  and  he  should  make  no  finding 
on  disputed  evidence,  and  to  support  judgment  defendant 
must  show  that  upon  undisputed  evidence  he  was  entitled 
to  judgment.     117  N.  Y.  487. 
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After  submission  of  and  decision  of  action  and  upon 
settlement  of  case,  it  is  too  late  to  present  requests  to 
find  facts,    no  N.  Y.  429. 

Trial  court  may  correct  apparent  ambiguity  in  its  find- 
ings, the  result  of  inadvertance  or  omission,  at  another 
than  the  trial  term.     121  N.  Y.  546. 

It  seems  that  New  York  Code  Civ.  Pro.  has  not  changed 
the  rule  that,  if  two  findings  are  irreconcilable,  the  appellant 
may  take  the  finding  most  favorable  to  him.  no  N.  Y. 
671. 

Where  findings  are  so  inconsistent  they  cannot  be  rec- 
onciled, those  more  favorable  to  appellant  will  control  on 
appeal.     116  N.  Y.  87. 

COURTS— INHERENT  FCWER  Of   PROCEDURE. 

Whatever  judicial  procedure  is  essential  to  enable  courts 
to  exercise  their  functions  is  authorized.  The  powers  of 
courts  are  derived  from  statutes  or  from  common  law,  or 
in  other  words  are  partly  statutory  and  partly  derived 
from  immemorial  usage,  the  latter  constituting  the  inherent 
jurisdiction  of  the  courts.  129  N.  Y.  50.  Hun's  Court 
Rules  8. 

Where  its  own  rules  do  not  cover  the  case,  the  court 
follows  the  practice  of  the  kings  bench  in  England.  5 
Johns.  N.  Y.  235;  7  Bosw.  695;  s.  c.  22. How.  Pr.  518; 
79  N.  Y.  568. 

COURTS— JURISDICTION. 

The  Supreme  Court  of  the  State  of  New  York,  having 
under  the  State  Constitution  general  jurisdiction  of  law 
and  equity,  its  jurisdiction  cannot  be  limited  either  by  the 
legislature,  or  by  any  power  conferred  upon  it  by  the 
court  itself.    79  N.  Y.  582. 

COMMON  LAW. 

In  the  absence  of  evidence  to  the  contrary,  the  courts  of 
one  state  will  presume  the  common  law  of  another  state 
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of  the  Union  to  be  the  same  as  their  own.     ii  Mich.  i8i ; 
29  Ind.  458;  Cooley  Const.  Lim.  (3d  ed.)  ch.  3  §  2411. 

The  citizens  of  each  state  shall  be  entitled  to  all  of  the 
privileges  and  imrhunities  of  citizens  of  the  several  states. 
Const.  U.  S.  art.  4.  §  2,  par.  i.  All  taxes  or  duties  levied 
directly  or  indirectly  by  a  state  upon  goods  imported  from 
a  sister  state  (100  U.  S.  434),  or  which  discriminate  in 
favor  of  the  products  of  the  state,  imposing  the  tax,  (12 
Wall.  U.  S.  418),  or  which  impose  a  heavier  burden  upon 
citizens  of  other  states  than  that  imposed  upon  the  citi- 
zens of  the  state  levying  them,  (102  U.  S.  123),  are 
repugnant  to  these  provisions,  and  are  likewise  void  as 
constituting  a  regulation  of  interstate  commerce.  25 
Am.  &  E.  E.  L.  (ist  ed.)  41  and  cases  cited.  And  taxes 
or  license  charges  upon  business  or  privileges  imposed 
upon  traders  from  other  states  are  included  within  the 
prohibition,  as  well  as  taxes  upon  property,  (12  Wall. 
U.  S.  418),  and  the  fact  that  congress  has  not  seen  fit 
to  legislate  upon  the  subject  is  immaterial.  Id. ;  91  U. 
S.  275. 

CONSTITUTION. 

By  the  word  constitution  as  used  in  our  system  of 
government,  is  meant  the  fundamental  law  of  a  free  coun- 
try which  characterizes  the  organism  of  the  country  and 
secures  and  defines  the  rights  of  the  citizen  and  determines 
his  chief  duties  as  a  freeman. 

CONSTITUTIONAL  LAW. 

The  power  of  a  state  over  its  navigable  waters  is  limited 
to  the  enactment  of  police  regulations,  which  will  enable 
all  to  enjoy  the  same  by  boats  or  otherwise  including  the 
taking  of  ice  therefrom  for  public  sale  or  domestic  use. 
A  law  treating  some  persons  within  a  state,  differently 
from  others,  in  respect  to  the  enjoyment  of  public  waters 
violates  the  14th  Amend,  to  Fed.  Const,  guaranteeing  to 
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all  persons  within  the  jurisdiction  of  the  state  the  equal 
protection  of  the  laws.  A  statute  requiring  the  payment 
of  a  license  fee  of  ten  cents  per  ton  on  all  ice  shipped  out 
of  the  state,  held  to  be  unconstitutional  in  Rossmiller  v. 
State,  (Wis.)  89  N.  W.  Rep.  839.  See  also  15  Am.  & 
Eng.  Enc.  2nd  ed.  p.  912.  The  rule  is  the  same  as  to 
large,  navigable  rivers.    26  Kan.  682 ;  3  Mo.  App.  480. 

In  this  country  the  test  of  a  navigable  stream  or  river  is 
not  as  originally  at  common  law  in  England,  the  ebb  and 
flow  of  the  tide,  but  actual  navigability  for  useful  pur- 
poses of  commerce.    33  N.  Y.  461 ;  no  Id.  380. 

Chapt.  455  N.  Y.  Laws  of  1879  amending  C.  549  L. 
1867  ofifers  an  illustration  of  the  police  regulation  which 
may  be  adopted  by  a  state. 

CONSTITUTION  OF  THE  UNITED  STATES  OF  AMERICA. 

The  supreme  law  of  the  United  States. 

2.  It  was  framed  by  a  convention  of  the  representatives 
of  the  people,  who  met  at  Philadelphia,  and  finally  adopted 
it  on  the  17th  day  of  September,  1787.  It  became  the 
law  of  the  land  on  the  first  Wednesday  in  March,  1789. 
5  Wheat.  420. 

The  preamble  declares  that  the  people  of  the  United 
States,  in  order  to  form  a  more  perfect  union,  establish 
justice,  insure  public  tranquillity,  provide  for  the  common 
defence,  promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  themselves  and  their  posterity,  do 
ordain  and  establish  this  constitution  for  the  United  States 
of  America. 

3.  The  -first  article  is  divided  into  ten  sections.  By  the 
■first  the  legislative  power  is  vested  in  congress.  The  sec- 
ond regulates  the  formation  of  the  house  of  representa- 
tives, and  declares  who  shall  be  electors.  The  third  pro- 
vides for  the  organization  of  the  senate,  and  bestows  on 
it  the  power  to  try  impeachments.  The  fourth  directs 
the  times  and  places  of  holding  elections,  and  the  time  of 
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meeting  of  congress.  The  iifth  determines  the  power  of 
the  respective  houses.  The  sixth  provides  for  a  compen- 
sation to  members  of  congress,  and  for  their  safety  from 
arrests,  and  disqualifies  them  from  holding  certain  offices. 
The  seventh  directs  the  manner  of  passing  bills.  The  eighth 
defines  the  powers  vested  in  congress.  The  ninth  contains 
the  following  provisions :  ist.  That  the  migration  or  im- 
portation of  certain  classes  of  persons  shall  not  be  pro- 
hibited prior  to  the  year  1808.  2d.  That  the  writ  of  habeas 
corpus  shall  not  be  suspended,  except  in  particular  cases. 
3d.  That  no  bill  of  attainder  or  ex  post  facto  law  shall 
be  passed.  4th.  The  manner  of  laying  taxes,  sth.  The 
manner  of  drawing  money  out  of  the  treasury.  6th.  That 
no  title  of  nobility  shall  be  granted.  7th.  That  no  officer 
shall  receive  a  present  from  a  foreign  government.  The 
tenth  forbids  the  respective  states  to  exercise  certain 
powers  there  enumerated. 

4.  The  second  article  is  divided  into  four  sections.  The 
iirst  vests  the  executive  power  in  the  president  of  the 
United  States,  and  (as  amended)  provides  for  his  election 
and  that  of  the  vice-president.  The  second  section  confers 
various  powers  on  the  president.  The  third  defines  his 
duties.  The  fourth  provides  for  the  impeachment  of  the 
president,  vice-president,  and  all  civil  officers  of  the  United 
States. 

The  third  article  contains  three  sections.  The  iirst  vests 
the  judicial  power  in  sundry  courts,  provides  for  the  tenure 
of  office  by  the  judges,  and  for  their  compensation.  The 
second  provides  for  the  extent  of  the  judicial  power,  vests 
in  the  supreme  court  original  jurisdiction  in  certain  cases, 
and  directs  the  manner  of  trying  crimes.  The  third  defines 
treason,  and  vests  in  congress  the  power  to  declare  its 
punishment. 

5.  The  fourth  article  is  composed  of  four  sections.  The 
first  relates  to  the  faith  which  state  records,  &c.  shall 
have  in  other  states.    The  second  secures  the  rights  of  citi- 
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zens  in  the  several  states, — the  delivery  of  fugitives  from 
justice  or  from  labor.  The  third,  for  the  admission  of  new 
states,  and  the  government  of  the  territories.  The  fourth 
guaranties  to  every  state  in  the  union  the  republican  form 
of  government,  and  protection  from  invasion  or  domestic 
violence. 

The  ftfth  article  provides  for  amendments  to  the  consti- 
tution. 

The  sixth  article  declares  that  the  debts  due  under  the 
confederation  shall  be  valid  against  the  United  States ;  that 
the  constitution  and  treaties  made  under  its  powers  shall 
be  the  supreme  law  of  the  land;  that  public  officers  shall 
be  required  by  oath  or  affirmation  to  support  the  constitu- 
tion of  the  United  States ;  and  that  no  religious  test  shall 
be  required  as  a  qualification  for  office. 

The  seventh  article  directs  what  shall  be  a  sufficient  rati- 
fication of  this  constitution  by  the  states. 

6.  In  pursuance  of  the  tifth  article  of  the  constitution, 
articles  in  addition  to,  and  amendment  of,  the  constitution, 
were  proposed  by  congress,  and  ratified  by  the  legislatures 
Df  the  several  states.  These  additional  articles  are  to  the 
following  import : — 

The  tirst  relates  to  religious  freedom;  the  liberty  of  the 
press ;  and  the  right  of  the  people  to  assemble  and  to  peti- 
tion for  redress  of  grievances. 

The  second  secures  to  the  people  the  right  to  bear  arms. 

The  third  provides  for  the  quartering  of  soldiers. 

The  fourth  regulates  the  right  of  search,  and  the  manner 
of  arrest  on  criminal  charges. 

The  fifth  directs  the  manner  of  being  held  to  answer 
for  crimes,  and  provides  for  the  security  of  the  life,  liberty, 
and  property  of  the  citizens. 

The  sixth  secures  to  the  accused  the  right  to  a  fair 
trial  by  jury. 

The  seventh  provides  for  a  trial  by  jury  in  civil  cases. 

The  eichth  directs  that  excessive  bail  shall  not  be  re- 
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quired ;  nor  excessive  fines  imposed ;  nor  cruel  and  unusual 
punishments  inflicted. 

The  ninth  secures  to  the  people  the  rights  retained  by 
them. 

The  tenth  secures  the  rights  to  the  states,  or  to  the 
people  the  rights  they  have  not  granted. 

The  eleventh  limits  the  powers  of  the  courts  as  to  suits 
against  one  of  the  United  States. 

The  twelfth  points  out  the  manner  of  electing  the  presi- 
dent and  vice-president. 

The  following  are  the  dates  of  the  ratification  of  the 
constitution  by  each  of  the  original  thirteen  states :  Dela- 
ware, December  7,  1787;  Pennsylvania,  December  12, 
1787;  New  Jersey,  December  18,  1787;  Georgia,  January 
2,  1788;  Connecticut,  January  9,  1788;  Massachusetts, 
February  6,  1788;  Maryland,  April  28,  1788;  South  Caro- 
lina, May  23,  1788;  New  Hampshire,  June  21,  1788;  Vir- 
ginia, June  26,  1788;  New  York,  July  26,  1788;  North 
Carolina,  November  21,  1789;  Rhode  Island,  May  29, 
1790.    Bouv.  L.  D. 

CHALLENGES  TO  THE  ARRAY. 

Challenges  to  the  Array  are  those  which  apply  to  all 
the  jurors  as  arrayed  or  put  in  order  by  the  officer  upon 
the  panel.  Such  a  challenge  is,  in  general,  founded  upon 
some  error  or  manifest  partiality  committed  in  obtaining 
the  panel,  and  which  applies  to  all  the  jurors  so  obtained. 
Ordinarily  these  are  not  allowed  in  the  United  States 
generally.  Colby  Prac.  235 ;  Blatchf.  C.  C.  435,  the  same 
end  being  attained  by  a  motion  addressed  to  the  court. 
They  are  however  allowed  in  some  states.  See  33  Penn. 
St.  338;  12  Tex.  252;  I  Mann.  Mich.  451;  24  Miss.  445; 
20  Conn.  510;  I  Zabr.  N.  J.  656. 

As  to  challenges  to  the  array  because  of  the  partiality 
of  the  summoning  officer,  (as  this  ground  of  challenging 
the  array  still  subsists  in  some  of  the  states),  see  Bac. 
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Abr.  Juries  E.-,  Coke  Litt.  156a;  3  Black.  Com.  363;  3 
Dyer,  319a;  i  Hill,  N.  Y.  654;  People  v.  Tweed,  50  How. 
Pr.  N.  Y.  286;  10  Johns.  N.  Y.  107;  2  Id.  385. 

In  some  of  the  states,  and  among  them  New  York, 
(Code  Civ.  Pro.  N.  Y.  §  1177),  it  is  not  a  good  cause  of 
challenge,  to  the  panel  or  array  of  trial  jurors,  in  an  action 
in  a  court  of  record,  that  the  officer  who  drew  them  is  a 
party  to,  or  interested  in  the  action  or  counsel  or  attorney 
for,  or  related  to  a  party.  It  is  provided  in  §  1178  that 
it  is  not  a  good  cause  of  challenge  because  officer  noti- 
fying is  a  party,  unless  partiality  is  shown. 

CHALI.ENGES  FOB  CAUSE. 

Those  for  which  some  reason  is  assigned.  They  may 
be  of  different  kinds,  unlimited  in  number,  may  be  made 
to  the  array  or  to  the  poll,  and  depend  for  their  allow- 
ance upon  the  existence  and  character  of  the  reason  as- 
signed. Challenges  to  the  poll  are  those  made  separately 
to  each  juror  to  whom  they  apply. 

CHALLENGES  TO  THE  FAVOR. 

Challenges  to  the  favor  are  challenges  to  the  poll  for 
cause  which  are  founded  upon  reasonable  grounds  to 
believe  that  the  juror  will  act  under  some  undue  influ- 
ence, bias  or  prejudice.    Coke,  Litt.  147a;  3  Wise.  823. 

CHALLENGES  FOB  GENERAL  DISQUALIFICATION. 

Either  at  common  law,  or  by  statute,  in  most  of  the 
states,  a  person  is  disqualified  from  serving  as  a  juror 
because  he  is  not  possessed  of  the  requisite  statutory  quali- 
fications, which  vary  in  different  jurisdictions;  alienage; 
ignorance  of  the  English  language;  inability  to  read  and 
write ;  party  to  another  suit  at  same  term ;  prior  service  as 
a  juror  within  a  stated  period;  not  being  a  freeholder. 

CHALLENGE  FOR  CAUSE,  USUAL  GBOUNDS  OF. 

The  ordinary  challenges  for  cause  are  lack  of  statutory 
qualifications,  the  interest  of  the  juror;  relationship  by 
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consanguinity  or  affinity  to  one  of  the  parties;  personal 
hostility  to  one  of  the  parties  to  the  action;  the  depen- 
dence of  the  juror  upon  one  of  the  parties;  a  pending 
suit  or  action  between  the  juror  and  the  party;  and  the 
expression  of  an  opinion  upon  the  merits  of  the  contro- 
versy. All  incapable  persons  may  be  challenged  for  cause, 
such  as  idiots,  or  persons  of  defective  understanding,  and 
the  like.  In  Rhodes  v.  State,  128  Ind.  189,  a  juror  with 
defective  eyesight  was  held  incompetent. 

CHALLENGE— DISQUALIFICATION     OF     JUBOR     ON     AC- 
COUNT  OF   INTEREST. 

See  II  Ind.  234;  59  Mich.  355;  5  N.  J.  L.  586;  5  Denio. 
N.  Y.  345;  8  Cush.  Mass.  69;  one  who  has  made  a  bet 
on  result,  is  disqualified,  Cluverius  v.  Com.,  81  Va.  787; 
64  111.  349;  58  Iowa,  41. 

Citizenship  in  a  town  or  city,  which  is  a  party  to  the 
action,  and  interest  therein  as  a  taxpayer,  will  disqualify, 
51  N.  Y.  506.  Compare  37  N.  Y.  117.  This  is  true 
unless  otherwise  provided  by  statute.  loi  N.  Y.  234,  com- 
pare 139  Mass.  315.  Membership  in  a  private  corporation 
which  is  a  party  to  an  action  is  usually  sufficient  to  dis- 
qualify. 6  Cow.  N.  Y.  166 ;  i  Yeates,  Pa.,  480 ;  40  Mich. 
383.  But  membership  in  a  church  of  the  same  denomin- 
ation as  that  interested  in  an  action  or  suit,  has  been  held 
not  to  disqualify.  14  Neb.  164.  Compare  6  Heisk.  Tenn. 
73;  2  Utah,  19;  s.  c.  103  U.  S.  304. 

In  some  cases  it  is  held  that  membership  in  a  mere 
benevolent  society  such  as  the  Odd  Fellows  or  Masons; 
is  not  of  itself  a  disqualification.  See  13  Wend.  N.  Y.  9; 
s.  c.  27  Am.  Dec.  167;  37  Ala.  478;  ^2,  Wis.  7;  s.  c.  35 
N.  W.  R.  935.  But  see  Brittain  v.  Allen,  2  Dev.  L.  (N. 
C.)   120;  5  Cal.  347;  4  Gray,  Mass.  18. 

CHALLENGE— DISQUALIFICATION    OF     JUROR     BECAUSE 
OF   RELATIONSHIP. 

The  relationship  of  a  juror  to  one  of  the  parties,  either 
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by  consanguinity,  disqualified  him  at  common  laWj  and 
does  yet  in  many  if  not  all  of  the  states.  See  7  Cow. 
N.  Y.  47S;  62  Hun,  N.  Y.  84;  97  Pa.  St.  543.  Compare 
16  So.  Car.  635;  140  Mass.  425;  52  Tex.  481. 

Blackstone  gives  the  rule  as  extending  to  all  degrees 
within  the  ninth.  3  Black.  Com.  363 ;  Tidd's  Pr.  853, 
but  the  degree  of  relationship  which  will  now  disqualify 
is  now  provided  for  by  statute  in  most  of  the  states.  See 
9  Am.  St.  R.  753  note. 

CHAIiLENGES,  HOW  TRIED. 

Challenges  are  usually  tried  by  court.  See  N.  Y.  Code 
Civ.  Pro.  §  118  as  amended  by  Laws  of  1901. 

CHALLENGES,    PEREMPTORY.     (Those   made   without    as- 
signing any  reason,  and  which  the  court  must  allow.) 

Six  peremptory  challenges  allowed  in  a  court  of  record, 
and  in  a  court  not  of  record  three  peremptory  challenges 
are  allowed  in  New  York.  See  New  York  Code  Civ.  Pro. 
§  1 1 76.     The  number  varies  in  the  different  states. 

CHALLENGES,  MANNER  OF  MAKING. 

Challenges  to  the  Array  must  be  made  in  writing,  i 
Mann.  Mich.  451 ;  but  challenges  to  the  poll  are  made 
orally  and  generally  by  the  attorney's  saying  "  challenged," 
or  "  I  challenge,"  or  "  We  challenge."-  i  Chitty  Crim. 
Law,  533-541 ;  4  Harg.  St.  Tr.  740;  Trials  per  Pais,  172; 
25  Penn.  St.  134. 

COUNSEL. 

Advice  of  counsel,  in  absence  of  malice,  a  good  defence 
to  action  for  malicious  prosecution,  although  advice  given 
was  erroneous.  Snow  v.  Allen,  i  Stark.  502;  6  Barb.  N. 
Y.  84;  16  Gray.  581;  32  Md.  282;  25  Penn.  .St.  275;  2 
Barn.  &  C.  693 ;  5  Taunt.  277.  See  Bigelow,  Lead.  Cases 
on  Torts,  200. 
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CONFLICT  OF  LAWS. 

A  contrariety  or  opposition  in  the  law  of  states  in  those 
cases  where,  from  their  relations  to  each  other  or  to  the 
subject-matter  in  dispute,  the  rights  of  the  parties  are 
liable  to  be  affected  by  the  laws  of  both  jurisdictions.  As 
a  term  of  art  it  also  includes  the  deciding  which  law  is 
in  such  cases  to  have  superiority.    Bouv.  L.  Diet. 

Among  the  leading  canons  on  the  subject  are  these: 
the  laws  of  every  state  affect  and  bind  directly  all  property, 
real  or  personal,  situated  within  its  territory,  all  contracts 
made  and  acts  done,  and  all  persons  resident  within  its 
jurisdiction,  and  are  supreme  within  its  own  limits  by 
virtue  of  its  sovereignty.  Public  ministers  while  in  the 
state  to  which  they  are  sent,  and  soldiers  of  an  army 
marching  through  or  stationed  in  a  friendly  state  are  not 
subject  to  this  rule.    4  Barb.  N.  Y.  522. 

With  the  above  qualification,  possessing  exclusive  au- 
thority, a  state  may  regulate  the  manner  and  circumstances 
under  which  property,  whether  real  or  personal,  in  pos- 
session or  in  action,  within  it,  shall  be  held,  transmitted, 
or  transferred,  by  sale,  barter,  or  bequest,  or  recovered  or 
enforced;  the  condition,  capacity  and  state  of  all  persons 
within  it;  the  validity  of  contracts  and  other  acts  done 
there ;  the  resulting  rights  and  duties  growing  out  of  these 
contracts  and  acts;  and  the  remedies  and  modes  of  ad- 
ministering justice  in  all  cases.  Story,  Confl.  of  Laws, 
§  18;  Vattel,  b.  2.  c.  7  §§84,  85. 

Ordinarily  force  and  effect  will  be  given  by  any  state 
to  the  laws  of  another  state  or  country  in  cases  where 
from  the  transactions  of  the  parties  they  are  applicable, 
unless  they  affect  injuriously  her  own  citizens,  violate  her 
express  enactments,  or  are  contra  bonos  mores. 

The  mode  of  conveying,  incumbering,  transmitting,  de- 
vising and  controlling  real  estate  is  governed  by  the  law 
of  the  place  of  situation  of  the  property,  as  a  general  rule. 
Judgments  in  personam  regular  on  their  face,  which  are 
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sought  to  be  enforced  in  another  jurisdiction,  are  con- 
clusive evidence,  subject  to  a  re-examination,  in  the  courts 
where  the  new  action  is  brought,  only  for  irregularity, 
fraud  or  lack  of  jurisdiction  as  to  the  cause  or  parties,  i 
Greenl.  Ev.  §  546;  Westlake,  Priv.  Int.  Law,  372;  Story 
Confl.  Laws  §  607;  2  Munf.  Va.  241;  15  N.  H.  227. 

The  constitution  of  the  United  States  provides  that  "  full 
force  and  effect  "  are  to  be  given  the  decrees  of  the  courts 
of  any  state  in  those  of  all  other  states. 

This  has  been  held  to  mean  that  the  judgments  so 
rendered  and  properly  authenticated  shall  be  conclusive 
evidence  of  the  rights  of  the  parties.  15  Johns.  N.  Y. 
121;  7  Cranch.  481;  11  How.  U.  S.  161,  but  not  unless 
actual  personal  jurisdiction  was  obtained.  4  Brad.  Surr. 
N.  Y.  174;  15  Johns.  N.  Y.  121 ;  9  Mass.  467.  Lack  of 
jurisdiction  may  be  shown  even  to  contradict  the  record. 
15  Johns.  N.  Y.  121 ;  4  Cow.  N.  Y.  292;  4  Cranch.  241 ; 
26  N.  Y.  152. 

The  constitution  and  rules  of  comity  apply  to  civil  judg- 
ments only,  and  not  to  criminal  decisions.     17  Mass.  515. 

Voluntary  assignments  of  personal  property,  valid  where 
made,  will  transfer  property  wherever  situated.  15  N.  Y. 
320;  17  Penn.  St.  91 ;  4  N.  J.  162,  270. 

Foreign  laws  must  be  proved  as  matters  of  fact.  2  Barb. 
Ch.  582.  Written  laws,  may  be  proved,  by  the  text,  or  a 
collection,  printed  by  authority,  or  a  copy  certified  by  a 
proper  officer,  or  in  their  absence  by  opinion  of  experts 
as  secondary  evidence,  i  Greenlf.  Ev.  §  486;  6  Wend. 
N.  Y.  475.  They  also  must  be  averred  and  set  forth  in 
the  pleadings  as  any  other  facts.  4  Cow.  N.  Y.  515,  5i6n; 
I  Paige  Ch.  N.  Y.  220. 

Unwritten  laws  may  be  proven,  by  the  opinion  of  ex- 
perts. 4  Johns.  Ch.  N.  Y.  520 ;  4  Cow.  N.  Y.  256n.  See 
generally  as  to  "  Conflict  of  Laws  "  A.  &  E.  Enc.  of  Law. 
2nd  ed. 

As  to  statute  of  frauds  see  19  L.  R.  A.  792. 
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As  to  statutes  forbidding  re-marriage  of  guilty  party 
after  divorce.    24  L.  R.  A.  831. 

As  to  extraterritorial  effect  of  adoption  of  children,  see 
17  L.  R.  A.  435. 

As  to  capacity  of  persons  to  make  contract ;  by  what  law 
tested.     10  L.  R.  A.  746. 

As  to  legality  of  contracts.  28  L.  R.  A.  570.  As  to 
Lex  loci  contractus,  i  L.  R.  A.  655 ;  3  Id.  523 ;  28  Id. 
57;  30  Id.  514. 

As  to  enforceability  of  contracts  of  married  women  out- 
side of  state  in  which  they  were  legally  made — contracts 
in  relation  to  real  estate  situated  where  the  action  is 
brought ;  outside  of  state  of  domicil ;  the  remedy  applicable. 
25  L.  R.  A.  178. 

Law  by  which  endorser's  contract  is  construed.  10 
L.  R.  A.  784. 

As  to  carrier's  agreements.  25  L.  R.  A.  81.  As  to 
negotiable  paper.     13  L.  R.  A.  54. 

As  to  usury  or  interest.  8  L.  R.  A.  170;  10  Id.  784; 
12  Id.  93;   13  Id.  299;  24  Id.  175. 

As  to  right  of  ship,  crew,  etc.  5  L.  R.  A.  53.  Effect 
of  antenuptial  contract.    27  L.  R.  A.  794. 

Comity  rights  will  be  enforced  not  in  their  nature  local 
and  not  contrary  to  the  policy  of  the  government  of  the 
tribunal,  no  matter  where  arising,  and  without  regard  to 
whether  they  are  of  common  law  or  statutory  origin. 

An  action  in  one  state  to  recover  damages  for  the  kill- 
ing of  a  person  in  another,  must  be  governed  by  the  laws 
of  the  latter  state.  4  L.  R.  A.  261;  103  U.  S.  11.  See 
important  note  upon  the  subject  in  4  L.  R.  A.  261,  and 
upon  subject  of  liability  for  death  caused  by  negligence. 
See  also  note  15  L.  R.  A.  upon  Rights  of  Action  causing, 
death  accruing  under  foreign  statutes. 

Where  there  is  a  right  of  action  either  at  common 
law  or  given  by  statute,  and  a  legal  liability  has  been 
incurred,  it  may  be  enforced,  and  the  right  of  action  may 
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be  pursued  in  any  court  which  has  jurisdiction  of  the 
subject-matter  and  can  obtain  jurisdiction  of  the  parties. 
103  U.  S.  II ;  80  Me.  234;  10  111.  App.  618.  Compare  10 
Ohio  St.  121. 

Courts  will  entertain  jurisdiction  of  actions  for  personal 
injuries  committed  abroad,  when  both  or  either  of  the 
parties  are  citizens  of  the  U.  S.  9  Johns.  N.  Y.  67;  17 
Wend.  N.  Y.  323;  2  Hill,  N.  Y.  320;  i  Cow.  N.  Y.  548. 
Contra.  8  Abb.  Pr.  316;  Well's  Jurisdiction  of  Courts,  no. 
See  generally  126  N.  Y.  10;  164  Id.  149;  131  Id.  341 ;  148 
Id.  25;  146  U.  S.  670;  15  L.  R.  A.  583n;  Id.  609;  34 
Id.  766;  38  Id.  94. 

An  action  is  maintainable  in  New  York  by  the  personal 
representatives  of  one  whose  death  resulted  from  an  injury 
received  in  another  state  through  the  negligence  of  the 
defendant,  where  it  appears  that  the  laws  of  that  state 
are  similar  to  those  of  the  state  of  New  York,  giving  to 
the  personal  representatives  the  right  of  action  in  such 
cases;  it  is  not  essential  that  the  statutes  should  be  pre- 
cisely the  same.  Such  statutes  in  other  state  should  be 
alleged  and  proved.  Leonard  v.  Nav.  Co.  84  N.  Y.  48. 
An  administrator  appointed  in  New  York  may  maintain 
the  action  without  showing  that  letters  of  administration 
have  been  taken  out  in  the  state  where  the  death  occurred. 
Id.  This  case  is  cited  in  156  N.  Y.  472;  112  Id.  321 ;  126  Id. 
is;  98  Id.  379;  113  Id.  517;  126  Id.  357;  119^.417,419; 
160  Mass.  573;  2  L.  R.  A.  70;  4  Id.  262n;  5  Id.  367;  6 
Id.  720;  13  Id.  461;  15  Id.  587;  17  Id.  314;  19  Id.  519; 
21   Id.  47in. 

Where  an  injury  received  through  the  negligence  of 
another  person  results  in  the  death  of  the  party  injured, 
no  remedy  therefor  can  be  had  at  the  common  law,  be- 
cause personal  actions  under  that  law  died  with  the  person ; 
and  even  though  the  person  died  during  its  pendency,  it 
could  not  be  revived  by  his  personal  representatives.  21 
Barb.  N.  Y.  245;  95  U.  S.  754  (24  L.  ed.  580).    4  L.  R. 
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A.  261  note  citing  numerous  cases.  Lord  Campbell's  Act 
passed  in  England,  has  been  adopted  generally  in  the 
American  states. 

CONFIDENCE,  FBOFESSIONAI.. 

Attorneys  cannot  be  compelled  to  disclose  communica- 
tions which  have  been  made  to  them  in  professional  con- 
fidence by  their  clients.     Powell  on  Ev.  52. 

DAMAGES. 

The  indemnity  recoverable  by  a  person  who  has 
sustained  an  injury,  either  in  his  person,  property  or 
relative  rights,  through  the  act  or  default  of  another. 

The  sum  claimed  as  such  indemnity  by  a  plaintiff  in 
his  complaint. 

The  injury  or  loss  for  which  compensation  is  sought. 

DAMAGES,  COMPENSATION. 

Those  allowed  for  the  injury  actually  received. 

DAMAGES,  CONSEQUENTIAL. 

Those  which  though  directly  are  not  immediately  con- 
sequential upon  the  act  or  default  complained  of. 

DAMAGES,   EXEMPLARY. 

Damages  rendered  as  a  punishment  for  torts  committed 
with  fraud,  actual  malice,  or  deliberate  violence  or  op- 
pression.    Bouv.  L.  Diet. 

DAMAGES,  GENEBAL. 

Those  which  necessarily  and  by  implication  of  law  result 
from  the  act  or  default  complained  of.    Id. 

DAMAGES,  LIQUIDATED. 

Damages  whose  amount  has  been  determined  by  anticipa- 
tory agreement  between  the  parties.     Id. 

General  damages  need  not  be  alleged  in  a  complaint, 
nor  is  it  necessary  that  any  specific  proof  of  damages  be 
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given  to  enable  the  plaintiff  to  recover.  The  legal  pre- 
sumption of  injury  in  cases  where  it  arises  is  sufficient  to 
maintain  the  action.  If  special  damage  be  the  gist  of  the 
action,  or  only  collateral  to  it,  it  must  be  particularly 
alleged  in  the  complaint,  as  the  plaintiff  will  not  other- 
wise be  permitted  to  go  into  evidence  of  it  at  the  trial, 
because  the  defendant  cannot  also  be  prepared  to  answer 
it.  Sedgw.  Meas.  Damages  575;  i  Chitty  PI.  428;  2  Pa. 
St.  318;-  21  Wend.  N.  Y.  144;  4  Cush.  Mass.  104; 
II  Barb.  N.  Y.  387. 

The  party  claiming  damages  must  have  sustained  a  loss, 
before  he  is  entitled  to  recover  damages,  and  the  party 
against  whom  they  are  claimed  must  be  chargeable  with 
a  wrong,  and  the  loss  must  be  the  natural  and  proximate 
result  of  the  wrong.  Where  there  is  no  loss  there  is  no 
right  to  damages.  11  Johns.  N.  Y.  136;  11  Pick.  Alass. 
527.  It  is  not  necessary,  however,  that  this  loss  should 
always  be  distinct  and  definite,  capable  of  exact  descrip- 
tion or  of  measurement  in  dollars  and  cents.  A  sufficient 
loss  to  sustain  an  action  may  appear  from  the  very  nature 
of  the  case  itself.  In  many  cases  the  law  presumes  a 
loss  where  a  wilful  wrong  is  proven,  and  damages  are 
also  awarded  for  bodily  pain,  grief  of  mind,  injured  feel- 
ings, injury  to  reputation,  and  for  other  sufferings  which 
could  not  be  made  subjects  of  exact  proof  and  computation 
in  respect  to  the  amount  of  loss  sustained.  5  Ired.  N.  C. 
545;  19  Conn.  154. 

Where  there  is  no  wrong  there  is  no  right  to  damages. 
In  all  cases  there  need  not  be  a  tort,  strictly  so  called, — a 
wilful  wrong,  an  act  involving  moral  guilt.  The  wrong 
done  may  be  either  a  malicious,  wilful  injury,  as  in  the 
case  of  libel,  assault  and  battery,  and  the  like,  or  an  act 
done  through  mere  motives  of  interest,  as  in  many  cases 
of  conversion  of  goods,  trespasses,  etc.,  or  it  may  consist 
in  a  mere  neglect  to  discharge  a  duty  with  reasonable 
skill  or  fidelity,  as  where  a  surgeon  is  held  for  malprac- 
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tice,  a  sheriff  for  the  escape  of  his  prisoner,  or  a  common 
carrier  for  neglect  to  do  his  duty,  or  a  simple  breach 
of  contract,  as  in  case  of  refusal  to  deliver  goods  sold,  or 
to  perform  services  under  a  contract ;  or  it  may  be  wrong 
of  another  person  for  whose  act  or  default  a  legal  liability 
exists  as  where  a  master  is  held  liable  for  an  injury  done 
by  his  servant,  or  a  railroad  corporation  for  an  accident 
resulting  from  the  negligence  of  an  employee.  There 
must  be,  however,  something  which  the  law  recognizes 
as  a  wrong,  some  breach  of  a  legal  duty,  some  violation 
of  a  legal  right,  some  default  or  neglect,  some  failure  in 
responsibility,  sustained  by  the  party  claiming  damages. 
A  sufferer  by  accident  or  by  the  innocent  or  rightful  acts 
of  another  for  his  misfortune.  It  is  called  damnum  absque 
injuria, — a  loss  without  a  wrong;  for  which  the  law  gives 
no  remedy.  13  Wend.  N.  Y.  261 ;  11  Pick.  Mass.  527;  15 
Ohio,  659. 

The  duty  violated  must  be  one  owed  to  the  plaintiff. 
The  failure  to  perform  a  duty  which  the  plaintiff  had  no 
legal  right  to  enforce  gives  no  claim  to  damages.  11 
Barb.  N.  Y.  135;  17  Wend.  N.  Y.  554;  11  Pick.  Mass.  526. 

The  loss  must  be  the  natural  and  proximate  result  of 
the  wrong.  2  Greenlf.  Ev.  §  256;  Sedgw.  Dam.  Ch.  3. 
It  is  expected  that  every  man  will  foresee  the  usual  and 
natural  results  of  his  acts,  and  for  these  he  may  be  justly 
held  accountable,  but  not  for  results  that  could  not  have 
been  foreseen.  28  Me.  361;  17  Pick.  Mass.  78;  13  Ala. 
N.  S.  490;  3  Tex.  324.  It  must  also  be  the  proximate 
consequence.  Indefinite  and  vague  results,  are  not  em- 
braced in  the  compensation  given  by  damages.  It  can- 
not be  positively  known  that  they  are  attributable  to  the 
wrong,  or  whether  they  are  not  rather  connected  with 
other  causes.  4  Jones  N.  C.  163;  i  Smith  Lead.  Cases 
302-304. 

In  an  action  for  damages  for  an  injury  caused  by 
negligence  the  plaintiff  must  appear  to  have  been  free 
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from  contributory  negligence.  17  Pick.  Mass.  284,  for 
if  his  own  negligence  contributed  directly  to  produce  the 
injury,  he  can  recover  nothing.  3  Barb.  N.  Y.  49;  17 
Pick.  Mass.  284.  By  the  common  law  no  action  was  main- 
tainable to  recover  damages  for  the  death  of  a  human 
being,  i  Camp.  493 ;  i  Cush.  Mass.  475.  But  in  England 
by  the  9  &  10  Vict.  c.  93,  known  as  Lord  Campbell's  Act, 
it  has  been  provided  that  whenever  the  death  of  a  person 
shall  De  caused  by  a  wrongful  act  which  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action,  the  party  offending  shall  be  liable  not- 
withstanding the  death.  Similar  statutes  have  been 
passed  in  New  York,  New  Jersey,  Mass.  and  perhaps  all 
of  the  other  American  states.  See  15  N.  Y.  432;  3  Id. 
489;  18  Mo.  162. 

Where  there  is  no  fixed  measure  of  damages,  but  they 
are  left  to  the  discretion  of  the  jury,  the  court  may  review 
the  verdict,  and  set  it  aside  if  the  damages  awarded  are 
grossly  excessive  or  unreasonably  inadequate.  The  doc- 
trine is  well  established,  however,  that  a  verdict  will  not 
be  set  aside  for  excessive  damages  unless  the  amount  is  so 
large  as  to  satisfy  the  court  that  the  jury  have  been 
misled  by  passion,  prejudice,  ignorance  or  partiality.  19 
Barb.  N.  Y.  461,  27  Miss.  68;  9  Cush.  Mass.  228.  But 
this  power  is  very  sparingly  used ;  and  cases  are  numerous 
in  which  the  courts  have  expressed  themselves  dissatisfied 
with  the  verdict,  but  have  refused  to  interfere,  on  the 
ground  that  the  case  did  not  come  within  this  rule.  22 
Barb.  N.  Y.  87;  5  Abb.  Pr.  N.  Y.  272;  3  Id.  104;  Cowp. 
230 ;  I  Zabr.  N.  J.  183 ;  16  111.  405. 

As  to  when  verdict  will  be  set  aside  in  action  of  tort 
on  ground  of  inadequacy  of  damages,  see  2  E.  D.  Smith, 
N.  Y.  349;  I  Cal.  450. 

DAMAGES— CONTRACT. 

The  amount  which  would  have  been  received,  if  the 
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contract  had  been  kept,  is  the  measure  of  damages  if  the 
contract  is  broken.     Powell  on  Evidence,  141. 

Where  a  party  sustains  a  loss  by  reason  of  a  breach  of 
contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed 
in  the  same  situation,  with  respect  to  damages,  as  if  the 
contract  had  been  performed.     Id.    142. 

Damages  for  breaches  of  contract  are  only  those  which 
are  incidental  to,  and  directly  caused  by,  the  breach,  and 
may  reasonably  be  supposed  to  have  entered  into  the  con- 
templation of  the  parties,  and  not  speculative  profits,  or 
accidental  or  consequential  losses.    Id.  143. 

DAMAGES—  EARNINGS. 

Plaintiff  may  testify  to  earnings  in  action  for  personal 
injury,  for  a  period  covering  six  or  seven  years  prior  to 
the  accident.  96  N.  Y.  264,  reversing  66  How.  Pr.  N.  Y. 
61,  citing  41  Barb.  N.  Y.  381;  63  Barb.  N.  Y.  260;  19 
Hun,  N.  Y.  366;  37  N.  Y.  287;  52  N.  Y.  612,  and  dis- 
tinguishing 58  N.  Y.  391,  on  the  grounds  that  the  profits 
resulted,  both  from  capital  and  services,  and  the  services 
were  rendered  both  by  the  plaintiff  and  his  partner,  and 
hence  it  could  not  be  known  how  much  of  the  profits  were 
due  alone  to  the  plaintiff's  skill  and  services.  See  also 
5  N.  Y.  Supp.  316. 

In  an  action  for  damages  for  personal  injury  it  is 
proper  for  plaintiff  to  show  that  at  the  time  of  the 
accident  he  was  a  married  man,  supporting  himself  and 
his  wife  solely  by  his  earnings.  43  Hun,  N.  Y.  431.  In 
an  action  for  personal  injuries,  plaintiff  may  prove  the 
value  of  medical  services  rendered  necessary  although  he 
has  not  yet  paid  for  them.  4  N.  Y.  Supp.  310;  s.  c.  22 
St.  Rep.  840. 

DAMAGES— FUTURE  CONSEQUENCES. 

In  an  action  for  personal  injuries,  it  is  competent  for 
the  plaintiff  to  show  by  the  testimony  of  a  physician. 
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that  there  is  the  probability  of  a  continuance  of  the  injury, 
and  that  it  may  lead  to  more  serious  results.  50  Hun, 
N.  Y.  22;  s.  c.  2  N.  Y.  Supp.  470;  16  St.  Rep.  692,-  citing 
18  N.  Y.  542,  and  distinguishing  96  N.  Y.  306.  See 
also  53  Super.  Ct.  527;  46  Hun,  N.  Y.  448;  15  St.  Rep. 
928;  48  Hun,  N.  Y.  383;  4  N.  Y.  Supp.  843;  s.  c.  22 
St.  Rep.  452 ;  5  N.  Y.  Supp.  641 ;  96  N.  Y.  305,  reversing 
32  Hun,  N.  Y.  20;  105  N.  Y.  617,  reversing  38  Hun, 
N.  Y.  100;  52  Hun,  N.  Y.  hi;  s.  c.  23  St.  Rep.  388; 
4  N.  Y.  Supp.  848.  In  action  for  personal  injury  ap- 
pearance and  language  of  plaintiff  on  morning  after  the 
accident  was  admitted.  37  Hun,  N.  Y.  282,  citing  45 
N.  Y.  579;  11  Id.  416;  28  Id.  344;  30  Hun,  N.  Y.  437; 
95  N.  Y.  274;  60  Barb.  N.  Y.  125. 

DAMAGES— MORTUARY  TABLES. 

Mortuary  tables  such  as  the  American  Table  of  Mor- 
tality, the  Northampton,  Carlisle,  and  other  mortuary 
tables,  in  connection  with  evidence  as  to  the  age  and 
general  health  of  a  person  are  admissible  in  evidence  for 
the  purpose  of  showing  the  expectancy  of  life.  55  N. 
Y.  592;  67  Cal.  13;  I  Wend.  N.  Y.  553;  66  N.  Y.  50; 
118  U.  S.  545.  In  actions  for  neghgence  in  causing 
the  death  of  another,  mortuary  tables  are  admissible  in 
evidence  for  the  purpose  of  showing  the  probable  duration 
of  the  life  of  the  deceased,  because  it  is  an  element  in 
estimating  damages.  62  Ga.  306;  118  U.  S.  545 ;  62  Iowa 
486;  66  N.  Y.  50;  74  Ga.  736. 

DAMAGES— JUDGE'S  CHARGE. 

In  cases  where  there  is  a  fixed  legal  rule  regulating  the 
measure  of  damages,  it  must  be  stated  to  the  jury  by  the 
presiding  judge  upon  the  trial.  His  failure  to  state  it 
correctly  is  ground  of  exception;  and  if  the  jury  dis- 
regard the  instructions  of  the  judge,  their  verdict  may- 
be set  aside. 
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Court  should  instruct  jury  as  to  rules  by  which  they 
should  be  governed  in  fixing  the  amount  of  damages. 
Townshend,  Lib.  &  S.  380;  36  Me.  466. 

A  charge  that  compensatory  damages  are  to  be  given, 
where  the  publication  is  without  malice,  in  an  action  of 
libel,  and  that  compensatory  damages  are  such  as  will  repay 
the  costs  and  trouble  of  the  suit  and  of  disproving  allega- 
tions of  the  defendant,  was  held  right.  Townshend,  Lib. 
&  S.  380. 

DAMAGES— PROSPECTIVE. 

In  general  prospective  damages,  and  damages  arising 
after  suit  brought  are  not  to  be  taken  into  account.  3 
Denio,  N.  Y.  346,  but  it  has  been  held  in  some  cases  that 
the  jury  may  consider  the  probable  future,  as  well  as 
the  actual  past.     See  Townshend,  Lib.  &  S.  381. 

DOCUMENTS,  PUBLIC,  DEFINITION. 

A  public  document  is  an  instrument  of  record  contain- 
ing the  business  ot  the  people  at  large,  preserved  in,  or 
emanating  from,  any  department  of  government.  Rice 
on  Ev.  186. 

Public  documents  include  state  papers,  maps,  charts  and 
like  formal  instruments,  made  under  public  auspices.  A 
copy  of  such  document,  issued  by  public  authority,  is  as 
valid  as  the  original,  as  an  officially  published  statute. 
Id.  186. 

Public  documents,  presumptively  contain  the  records 
made  by  the  public  functionaries  in  the  legislative,  execu- 
tive, and  judicial  department  of  the  government.  They 
impart  necessarily  a  high  degree  of  credibility.  Their 
recitals  are  supposed  to  contain  authentic  memoranda  of 
what  especially  concerns  the  general  public.  And  they 
are  frequently  the  memorials  and  repositories  of  both 
vested  and  inchoate  rights.  It  is  contrary  to  public  policy 
and  the  rules  of  effective  government  to  allow  them  to  be 
disturbed.     In  rare  instances  where  clerical  error  can  be 
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disclosed,  or  where  fraudulent  practices  can  be  established, 
a  public  document  can  be  assailed  and  its  force  and  effec- 
tiveness utterly  vitiated.  But  from  a  very  early  period 
these  documents  have  been  open  to  inspection  at  all  rea- 
sonable hours,  and  frequently  where  written  and  other 
documents  are  in  the  official  custody  of  some  officer  of 
the  court,  inspection  may  be  had  upon  due  application, 
and  an  order  granted.  Rice  on  Ev.  187,  citing  6  Ad.  & 
El.  99;  2  T.  R.  610;  24  Pick  Mass.  88. 

The  statutes  of  the  different  states  make  provision  for 
the  introduction  of  public  documents  in  evidence,  and 
the  procedure  is  pointed  out.  It  is  provided  by  the  Con- 
gressional Act  that  "  the  records  and  judicial  proceedings 
of  the  courts  of  any  state  shall  be  proved  if  admitted  in 
any  other  state  in  the  United  States  by  the  attestations  of 
the  clerk,  and  the  seal  of  the  court  annexed,  if  there  be 
a  seal,  together  with  a  certificate  of  the  judge,  chief  jus- 
tice or  presiding  justice,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form."  (Act  of  May  26th,  1790; 
I  Story,  Laws  U.  S.  93.)     See  also  Const.  U.  S.  art.  4. 

§  I. 

An  examined  copy,  is  a  copy  sworn  to  be  a  true  copy 

by  a  witness  who  has  compared  it  carefully  with  the 
original.  This  mode  of  proof  avoids  much  inconvenience. 
There  is  an  insuperable  objection  to  the  actual  production 
of  the  original  documents  themselves.  They  are,  com- 
paratively speaking,  little  liable  to  abstraction,  alteration 
or  misrepresentation.  The  entire  community  are  in- 
terested in  their  preservation.  With  but  few  exceptions 
they  are  subject  to  daily  inspection,  and  they  are  fre- 
quently required  for  evidentiary  purposes,  so  frequently 
in  fact,  as  to  be  demanded  in  several  places  at  the  same 
time.  Obviously  this  constant  handling  and  bandying 
would  result  in  mutilation  and  loss,  and  the  rule  of  "  ex- 
amined copy "  avoids  much  confusion,  delay  and  hard- 
ship.    This  practice  is  much  better  than  the  old  one  of 

73 


THE  TRIAL  LAWYERS'  ASSISTANT. 

introducing  the  original  documents  themselves.     Rice  on 
Ev.  p.  i88. 

We  believe  the  following  provisions  of  the  New  York 
Code  Civ.  Pro.  §  921  have  been  generally  adopted  through- 
out the  United  States.  Said  section  reads  as  follows : 
"  Where  the  officer  to  whom  the  legal  custody  of  a  paper 
belongs,  certifies  under  his  hand  and  official  seal,  that  he 
has  made  diligent  examination  in  his  office  for  the  paper, 
and  that  it  cannot  be  found,  the  certificate  is  presumptive 
evidence  of  the  fact  so  certified,  as  if  the  officer  testified 
to  the  same." 

The  courts  do  not  take  judicial  notice  of  the  statutes 
of  other  states.  They  must  be  alleged  in  the  pleadings 
and  proved  as  other  facts.    9  Cal.  325. 

To  render  public  documents,  when  properly  authenti- 
cated admissible  in  evidence,  their  contents  must  be  rele- 
vant to  the  issue.  It  is  also  necessary  that  the  document 
be  made  by  the  person  whose  duty  it  was  to  make  it,  and 
that  the  matter  it  contains  be  such  as  belonged  to  his 
province,  or  came  within  his  official  cognizance  or  ob- 
servation. Documents  having  these  requisites  are  in  gen- 
eral, admissible  to  prove,  either  prima  facie  or  conclusively, 
the  facts  they  recite.  Greenlf.  Ev.  §  491 ;  Rice  on  Ev. 
192. 

The  Act  of  May  26th  1790,  c.  38,  provides  that  copies 
of  the  statutes  of  the  various  states,  authenticated  by 
having  the  seal  of  the  state  affixed  thereto,  are  conclusive 
evidence  of  such  acts  in  the  courts  of  other  states  of 
the  United  States.  The  annexation  of  the  seal  is  the  only 
formality  required,  and  this  will  be  presumed  to  have 
been  done  by  an  officer  having  custody  thereof  and  com- 
petent authority  to  affix  it.  4  Dall,  412;  11  Wheat.  U.  S. 
392. 

The  law  presumes  that  a  judgment  of  a  court  of  gen- 
eral jurisdiction  is  valid.  4  Abb.  App.  Dec.  22;  68  Pa. 
471. 
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The  existence  of  a  judgment  is  put  in  issue  by  the  plea 
of  nul  tiel  record  (30  Vt.  200),  and  puts  the  plaintiff  to  the 
proof  of  a  full  record  of  judgment.  8  Ired.  L.  511;  12 
Vt.  431.  This  plea  raises  an  issue  to  be  tried  by  a  jury. 
9  Wall.  U.  S.  812. 

Payment  may  be  always  pleaded  to  a  judgment.  13  N. 
J.  L.  68;  5  Hill,  N.  Y.  306.  But  nul  tiel  record  and  pay- 
ment cannot  both  be  pleaded.  20  N.  J.  L.  114.  Rice 
on  Ev.  199. 

A  court  of  equity  has  power  to  grant  relief  against  a 
judgment  procured  by  fraud.  12  N.  Y.  156;  60  Id.  92;  33 
Id.  27;  107  Id.  73;  90  Ind.  350;  48  Mich.  378. 

But  in  the  absence  of  fraud  a  duly  authenticated  copy 
of  a  judgment  record  of  a  court  of  a  sister  state,  in  a 
suit  where  it  had  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, is  conclusive  evidence  in  a  suit  in  the  courts 
of  this  state  between  the  parties  or  their  privies  concern- 
ing the  same  subject-matter,  on  all  questions  litigated 
and  decided  in  the  foreign  court.  12  N.  Y.  156;  45  Id. 
545;  107  U.  S.  12;  78  Me.  295. 

Unless  the  court  rendering  a  judgment  had  jurisdic- 
tion of  the  parties  and  the  subject-matter  of  the  action 
or  suit  is  void.  5  Wend.  N.  Y.  148,  and  such  a  judg- 
ment may  be  collaterally  attacked.  25  N.  H.  299;  36 
Barb.  N.  Y.  242;  8  How.  U.  S.  495;  i  Smith's  L.  C. 
824.  But  if  the  judgment  be  one  of  a  court  having 
superior  jurisdiction,  all  the  jurisdictional  facts  will  be 
presumed  in  its  favor.  28  N.  Y.  656.  But  this  presump- 
tion extends  only  to  those  matters  in  reference  to  which 
the  record  is  silent.  If  facts  are  stated  from  which  a 
want  of  jurisdiction  can  be  shown,  the  judgment  is  void. 
Rice  on  Ev.  200 ;  47  111.  25 ;  34  Cal.  391. 

The  constitution  did  not  make  the  judgments  of  other 
states  domestic  judgments  to  all  intents  and  purposes,  but 
only  gave  a  general  validity,  faith  and  credit  to  them  as 
evidence.     No  execution  can  issue  upon  such  judgment 
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without  a  new  suit  in  the  tribunals  of  other  states.  And 
they  enjoy  not  the  right  of  property  or  lien  which  they 
have  in  the  state  where  they  are  pronounced,  but  that  only 
which  the  lex  fori  gives  to  them  by  its  own  laws  in  their 
character  of  foreign  judgments. 

The  jurisdiction  of  the  court  by  which  judgment  is 
rendered  in  any  state  may  be  questioned  in  a  collateral  pro- 
ceeding in  another  state,  notwithstanding  the  provision  of 
the  4th  art.  of  the  Constitution  and  the  act  of  1790,  and 
notwithstanding  the  averments  contained  in  the  record  of 
the  judgment  itself.  18  Wall.  457;  19  Id.  58.  Fraud  in 
obtaining  judgment  in  another  state  is  a  good  defence 
to  such  judgment,  such  as  decoying  defendant  into  state 
to  obtain  service  upon  him.  31  Iowa,  260;  47  Pa.  123; 
-I  Johns.  N.  Y.  424;  15  Id.  421 ;  4  Munf.  241. 

A  court  will  not  enforce  a  judgment  obtained  in  the 
courts  of  a  sister  state,  where  it  was  fraudulently  ob- 
tained.   22  N.  J.  Eq.  115;  Rice  on  Ev.  217. 

DUE  PROCESS  or  LA'W. 

Law  in  its  due  and  regular  course  of  administration 
through  courts  of  justice.  13  N.  Y.  378;  18  How.  272; 
3  Story  Const.  264,  661.  The  phrase  due  process  of 
law  which  occurs  in  the  amendments  to  the  Const.  U.  S., 
and  in  the  constitutions  of  the  several  states  is  equivalent 
to  the  term  law  of  the  land,  used  in  Magna  Charta,  c.  29. 
The  term  is  defined  by  Ruffin,  C.  J.  of  North  Carolina,  one 
of  the  ablest  of  American  jurists,  to  be  that  no  statutes 
should  be  enacted  which  would  deprive  a  citizen  of  the 
rights  of  person  or  property  without  a  regular  trial  accord- 
ing to  the  course  and  usage  of  the  common  law.  4  Dev.  N. 
C.  15.  For  various  definitions  given  to  similar  provisions 
embodied  in  the  constitutions  of  different  states,  see  19 
Wend.  N.  Y.  659 ;  4  Hill,  N.  Y.  145 ;  34  App.  Div.  N.  Y., 
and  in  157  N.  Y.  537;  156  Id.  547;  2  Spiers,  S.  C.  767; 
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3  Humphr.  Temi.  483.  See  also  Sullivan  Lect.  402 ;  2 
Kent  Com.  13;  i  Reeve  Hist.  Eng.  Law,  249;  18  N.  Y. 
199.  Due  process  of  law  includes  notice,  hearing  and 
judgment.  34  App.  Div.  N.  Y.  Statute  authorizing 
commitments  to  asylums  upon  ex  parte  affidavits  unconsti- 
tutional.   30  How.  Pr.  N.  Y.  446. 

DEPOSITION. 

A  deposition  is  the  written  testimony  of  witness  given 
in  the  course  of  a  judicial  proceeding,  at  law  or  in  equity. 
23  N.  J.  L.  54. 

Depositions  are  taken  of  witnesses  beyond  the  juris- 
diction of  the  court,  of  aged,  infirm  or  sick  witnesses, 
or  those  going  abroad,  upon  written  interrogatories,  care- 
fully prepared,  the  answers  to  be  read  in  evidence  in  the 
event  of  their  death  or  departure  before  trial,  or  of  their 
inability  to  attend  the  trial. 

When  filed  a  deposition  becomes  the  property  of  the 
court.  It  has  been  held  in  some  jurisdictions  that  it  is 
as  competent  for  one  party  to  read  a  deposition  filed 
by  his  adversary  as  to  put  a  witness  upon  the  stand  who 
has  been  summoned  to  testify  in  his  favor.  36  Kan.  470. 
See  as  to  practice,  22  Cent.  L.  J.  581. 

As  to  procedure  in  New  York  as  to  depositions  taken 
and  to  be  used  within  the  state,  see  New  York  Code  Civ. 
Pro.   §§  870-886. 

As  to  procedure  in  New  York  as  to  depositions  taken 
without  the  state,  for  use  within  the  state,  see  Code  Civ. 
Pro.  §§  887-913. 

As  to  mode  of  taking  depositions  within  the  state,  for 
use  without  the  state  see  Code  Civ.  Pro.  §§  914-920. 

Where  the  deposition  of  a  witness  since  deceased,  has 
been  destroyed  by  fire,  a  witness  to  prove  the  contents 
of  the  deposition  need  not  give  its  precise  language,  but 
only  the.  substance  of  what  it  contained,  and  he  will  be 
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permitted  by  the  court  to  refresh  his  memory  by  referring 
to  notes  taken  by  him  at  the  time.    97  U.  S.  693. 

When  deposition  is  defective ,  for  causes  which  may  be 
cured  by  re-examination,  motion  must  be  made  to  suppress 
before  trial,  but  illegal  evidence  may  be  excluded  at  any 
time.  6  Enc.  PI.  &  Pr.  588.  Objections  should  be  specific. 
Id.  When  the  objection  is  based  upon  one  ground,  no 
other  ground  can  be  argued  under  it.  2  Bosw.  N.  Y. 
267;  6  Enc.  PL  &  Pr.  638,  and  cases  cited.  In  some 
cases  copies  of  originals  may  be  annexed  to  depositions. 
Id.  606. 

In  a  matter  between  the  same  parties,  the  deposition  of 
a  witness,  at  a  former  trial,  may  be  used  in  a  subsequent 
trial,  if  the  witness  be  dead,  or  if  he  be  sought  and  can- 
not be  found,  or  if  he  be  subpoenaed  and  fall  sick  on  the 
way.     Powell  on  Evidence,  92. 

Where  the  ground  of  an  objection  to  the  reading  of  a 
deposition  is  an  irregularity,  or  defect  which  could  have 
been  obviated  by  retaking  it,  the  objection  cannot  be  raised 
at  the  trial,  unless  noted  when  deposition  is  taken,  or  pre- 
sented by  motion  to  suppress  before  the  trial  is  begun. 
70  N.  Y.  54. 

DISCOVERY. 

Discovery  in  practice,  means  the  disclosure  of  facts 
resting  in  the  knowledge  of  the  defendant,  or  the  pro- 
duction of  deeds,  writings,  or  things  in  his  possession  or 
power,  in  order  to  maintain  the  right  or  title  of  the  party 
asking  it  in  aid  of  some  suit  or  proceeding  in  the  court 
from  which  relief  is  asked  or  some  other  court. 

The  provisions  of  the  New  York  Code  Civ.  Pro.  are 
similar  to  those  of  most  of  the  states  of  the  Union.  The 
provisions  of  the  New  York  Code  Civ.  Pro.  upon  the 
subject  are  as  follows: 
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Discovery  of  Books  and  Papers. 

2  803. 

Court   may  direct   discov. 

§  8:6,    Order,  when  and  by  whom 

ery  of  books,  etc. 

vacated. 

Roi. 

Rules     to    prescribe     the 

807.     Proceedings  upon  the  re- 

cases, etc. 

turn  of  the  order. 

805. 

Petition  for  discovery,  and 

8c8.     Penalty   for    disobedience. 

order  thereupon. 

839.     Effect  of  papers,  etc.,  pro- 
duced. 

§  803.  A  court  of  record,  other  than  a  justices'  court  in 
a  city  has  power  to  compel  a  party  to  an  action  pending 
therein,  to  produce  and  discover,  or  to  give  to  the  other 
party,  an  inspection  and  copy,  or  permission  to  take  a 
copy,  of  a  book,  document  or  other  paper,  in  his  posses- 
sion or  under  his  control,  .relating  to  the  merits  of  the 
action,  or  of  the  defence  therein. 

§  804.  The  general  rules  of  practice  must  prescribe  the 
cases,  in  which  a  discovery  or  inspection  may  be  so  com- 
pelled, and  the  proceedings  for  that  purpose,  where  the 
same  are  not  prescribed  in  this  act. 

§  805.  To  entitle  a  party  to  procure  such  a  discovery 
or  inspection,  he  must  present  a  petition,  praying  there- 
for, and  verified  by  affidavit,  to  the  court,  or  to  a  judge 
authorized  to  make  an  order  in  the  action;  upon  which 
an  order  may  be  made,  directing  the  party,  against  whom 
the  discovery  or  inspection  is  sought,  to  allow  it,  or,  in 
default  thereof,  to  show  cause  before  the  court,  at  a  time 
and  place,  and  upon  a  notice,  therein  specified,  why  the 
prayer  of  the  petition  should  not  be  granted ;  and,  if  neces- 
sary or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds 
twenty  days. 

§  806.  An  order,  made  as  prescribed  in  the  last  sec- 
tion, may  be  vacated,  by  the  judge  who  granted  it,  or 
by  the  court,  upon  satisfactory  proof,  by  affidavit : 
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1.  That  it  ought  not  to  have  been  granted,  or  that  it 
has  been  complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or 
permit  the  inspection,  has  not  the  possession  or  control 
of  the  book,  document,  or  other  paper,  directed  to  be  pro- 
duced or  inspected. 

§  807.  Upon  the  return  of  the  order  to  show  cause,  the 
court  may  make  such  an  order,  with  respect  to  the  dis- 
covery or  inspection  prayed  for,  as  justice  requires.  Where 
either  is  directed,  a  referee  may  be  appointed  by  the  order, 
to  direct  and  superintend  it;  whose  certificate,  unless  set 
aside  by  the  court,  is  presumptive,  and,  except  in  pro- 
ceedings for  contempt,  conclusive  evidence,  of  compliance 
or  non-compliance  with  the  terms  of  the  order.  A  fixed 
sum,  not  exceeding  twenty  dollars,  may  be  added  to  the 
costs  of  the  motion,  for  the  fees  of  the  referee. 

§  808.  Where  an  order,  made  as  prescribed  in  the  last 
section,  directs  a  discovery  or  inspection,  the  party  in 
whose  behalf  it  was  made,  may,  upon  proof,  by  affidavit, 
that  the  adverse  party  has  failed  to  obey  it,  and  upon 
notice  to  him,  apply  to  the  court,  for  an  order  to  punish 
him  for  the  failure.  Upon  the  hearing  of  the  application, 
the  court  may,  upon  the  payment  of  such  a  sum,  for  the 
expenses  of  the  applicant,  as  the  court  fixes,  and  upon 
compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the 
order  for  a  discovery  and  inspection;  and,  for  that  pur- 
pose, it  may  direct  that  the  application  to  punish  him 
stand  over  to  a  future  time.  Upon  the  final  hearing  of 
the  application  to  punish  the  party  in  default,  the  court, 
in  a  proper  case,  may  direct  that  his  complaint  be  dis- 
missed, or  his  answer  or  reply  be  stricken  out,  and  that 
judgment  be  rendered  accordingly;  or  it  may  make  an 
order,  striking  out  one  or  more  causes  of  action,  defences, 
counterclaims,  or  replies,  interposed  by  him;  or  that  he 
be  debarred  from  maintaining  a  particular  claim  or  de- 
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fence,  in  relation  to  which  the  discovery  or  inspection  was 
sought.  Where  the  party  has  failed  to  obey  an  order, 
allowing  an  inspection  by  the  adverse  party,  and  requir- 
ing him  to  furnish  a  copy,  or  permit  a  copy  to  be  taken, 
the  court  may  also  direct  that  the  book,  document  or 
other  paper,  be  excluded  from  being  given  in  evidence ; 
or  it  may  punish  the  party  for  a  contempt;  or  both. 

§  809.  A  book,  document  or  other  paper,  produced 
under  an  order,  made  as  prescribed  in  this  article,  has  the 
same  effect,  when  used  by  the  party  requiring  it,  as  if  it 
was  produced  upon  notice,  according  to  the  practice  of 
the  court. 

It  is  believed  that  the  following  rules  of  procedure 
relating  to  discovery  and  inspection  of  books  and  papers 
remain  substantially  in  force  in  New  York,  and  other 
jurisdictions : 

The  supreme  court  shall  have  power,  in  such  cases 
as  shall  be  deemed  proper,  to  compel  any  party  to  a  suit 
pending  therein  to  produce  and  discover  books,  papers 
and  documents,  in  his  possession  or  power,  relating  to  the 
merits  of  any  such  suit,  or  of  any  defence  therein.  9 
Wend.  N.  Y.  458;  i  Kern.  575;  13  How.  425;  8  Id.  89. 
The  court  shall  by  general  rules  prescribe  the  cases  in 
which  such  discovery  may  be  compelled,  and  the  proceed- 
ings for  that  purpose,  where  the  same  are  not  herein 
provided ;  and  therein  the  court  shall  be  governed  by  the 
principles  and  practice  of  the  court  of  chancery  in  com- 
pelling discovery,  except  that  the  costs  of  such  proceed- 
ings shall  always  be  awarded  in  the  discretion  of  the 
court.  I  Kern.  575 ;  13  How.  425 ;  8  Id.  89.  To  entitle 
a  party  to  any  such  discovery,  he  shall  present  a  petition, 
verified  by  oath,  to  the  court,  or  to  any  justice  thereof, 
or  to  any  circuit  judge  in  vacation,  upon  which  an  order 
may  be  granted  by  the  court  of  such  officer,  for  the  dis- 
covery sought,  or  that  the  party  against  whom  the  same 
is  sought  should  show   cause  why  the  prayer  of  such 
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petition  should  not  be  granted,  i  Kern.  575;  13  How. 
425;  8  Id.  89.  Every  such  order  may  be  vacated  by  the 
officer  granting  the  same  or  by  the  court:  i.  Upon  satis- 
factory evidence  that  it  ought  not  to  have  been  granted. 
2.  Upon  the  discovery  sought  being  made.  3.  Upon 
the  party  required  to  mal^e  the  discovery  denying  on  oath 
tlie  possession  or  control  of  the  books,  papers  or  docu- 
ments ordered  to  be  produced.  The  court  shall  provide 
by  general  rules  for  the  staying  of  the  proceeding's  of 
any  party  against  whom  such  discovery  shall  have  been 
ordered,  either  by  the  court  or  by  an  officer,  until  the 
same  shall  have  been  complied  with  or  vacated.  In  case 
of  the  party  refusing  or  neglecting  to  obey  such  order 
for  a  discovery,  within  such  time  as  the  court  shall  deem 
reasonable,  the  court  may  non-suit  him,  or  may  strike  out 
any  plea  or  notice  he  may  have  given,  or  may  debar  him 
from  any  particular  defence  in  relation  to  which  such 
discovery  was  sought;  and  the  power  of  the  court  to 
compel  such  discovery  shall  be  confined  to  the  remedies 
herein  provided,  and  shall  not  extend  to  authorize  any 
other  proceedings  against  the  person  or  property  of  the 
party  so  refusing  or  neglecting.  1  Kern.  N.  Y.  575 ;  13 
How.  N.  Y.  425 ;  8  Id.  89. 

It  was  not  intended  that  the  proceeding  should  be  a 
substitute  for  a  bill  of  discovery  in  aid  of  a  party  in  a 
suit  at  law,  which  was  then  allowed.  Bowne  v.  Cribb,  20 
Wend.  N.  Y.  682.  The  party  can  now  be  examined  in  the 
same  suit.  And  although  it  is  provided  that  he  shall  be 
subject  to  the  same  rules  of  examination  as  other  wit- 
nesses, there  is  no  doubt  the  old  rules  in  relation  to  dis- 
covery apply,  and  a  mere  discovery,  properly  so  called, 
as  to  books,  papers  and  documents,  should  be  in  no 
other  way  than  on  examination  of  the  party.  "  There 
is  a  mighty  difference  between  simply  producing  an  instru- 
ment and  producing  it  in  answer  to  a  bill  of  discovery, 
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where  the  defendant  has  an  opportunity  of  accompanying 
the  production  with  a  statement  of  everything  which  is 
necessary  to  protect  him  from  consequences."  Lord  Eldon 
in  Princess  of  Wales  v.  Earl  of  Liverpool,  i  Swanst.  120. 
This  proposition  is  self-evident.  It  is  considered  irregular 
to  permit  an  adversary  to  call  for  an  isolated  fact.  William 
v.  Harden,  i  Barb.  Ch.  R.  298;  Jewett  v.  Belden,  11 
Paige,  618.  There  is  no  provision  making  the  affidavit 
of  the  opposing  party,  on  a  motion  to  compel  discovery 
under  the  Revised  Statutes,  or  the  discovery  itself,  evi- 
dence for  him.  The  proceeding  is  only  adapted  to  the 
production  of  specified  documents,  &c.  Under  the  former 
equity  system,  by  a  bill  of  discovery  a  full  discovery  could 
have  been  required.  And  the  court,  it  was  said,  might 
compel  a  disclosure  of  what  the  party  had  said  respect- 
ing his  case;  and  could  even  wring  his  conscience  to 
disclose  his  belief — all  he  knows,  believes  and  thinks, 
respecting  his  own  case.  Lord  Brougham  in  Bolton  v. 
Corp.  of  Liverpool,  i  My.  &  K.  88;  and  in  Greenough  v. 
Gaskell,  Id.  103.  But  this  inquisitorial  power  was  always 
exercised  according  to  certain  rules  for  the  protection  of 
the  party,  as  well  as  for  the  prosecution  of  truth,  justice 
and  right,  and  the  party  calling  for  the  disclosure  had 
first  to  make  out  a  case  on  his  part,  and  would  not  be 
indulged  in  a  random,  fishing  inquiry.  Lane  v.  Stebbins, 
9  Paige,  622 ;  Deas  v.  Harvie,  2  Barb.  C.  R.  448 ;  Niewey 
V.  O'Hara,  i  Barb.  N.  Y.  484.  And  if  he  asked  for 
the  production  and  inspection  of  papers,  &c.,  it  must 
have  been  upon  the  admission  in  answer  sufficiently  de- 
scribing them,  and  admitting  the  defendant  had  the  sole 
possession  and  control ;  i  Barb.  Ch.  Pr.  229 ;  Reynell  v. 
Sprye,  8  Eng.  L.  and  E.  R.  35 ;  Watson  v.  Renwick,  4 
J.  C.  R.  383 ;  3  Dan.  Ch.  Pr.  2041 ;  Eager  v.  Wiswell,  2 
Paige,  359;  Hambrook  v.  Smith,  9  Eng.  L.  and  E.  R. 
226 ;  and  not  by  a  motion  upon  affidavits.    Id. ;  Bamett  v. 
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Noble,  I  J.  &  W.  227.  The  papers  sought,  as  a  general 
rule,  must  have  been  relevant  to  the  case  of  the  party  call- 
ing for  them  to  support  his  own  title  and  he  must  have 
had  an  interest  in  them,  and  they  must  not  have  been 
privileged.  Newkirk  v.  Willett,  2  J.  Ca.  413 ;  Deas  v. 
Harvie,  supra;  Lane  v.  Stebbins,  supra;  Dias  v.  Merle, 
2  Paige,  494;  Van  Kleek  v.  Ref.  Dutch  Church,  6  Paige, 
600 ;  s.  c.  20  Wend.  N.  Y.  457 ;  Bolton  v.  Corp.  of  Liver- 
pool, supra;  Hunt  v.  Hewitt,  supra;  Combe  v.  Mayor,  &c., 
London,  i  Y.  &  C,  C.  C.  631 ;  Llewellin  v.  Badely,  i  Hare, 
527;  Greenlaw  v.  King,  i  Beav.  137;  Nias  v.  North  & 
E.  R.  Co.,  3  My.  and  Cr.  355;  Adams  v.  Fisher,  Id.  526; 
and  see  Goodale  v.  Little,  i  Sim.  N.  S.  163 ;  Whitbread 
V.  Gurney,  i  Y.  &  C.  541 ;  Beresford  v.  Driver,  7  Eng. 
L.  &  E.  25 ;  Pritchett  v.  Smart,  7  C.  B.  625 ;  Goodliff  v. 
Fuller,  14  M.  &  W.  41;  I  Hoff.  Ch.  Pr.  310;  2  Barb. 
Ch.  Pr.  510;  3  Dan.  Ch.  Pr.  chap.  xh. ;  2  Fonb.  489;  i 
Phil.  Evi.  437-8;  Stor.  Eq.  PI.,  §  858.  Upon  whatever 
statute  the  power  to  compel  a  discovery  now  rests,  the 
same  principles  that  governed  its  exercise  before,  remain 
in  full  force,  and  should  prevail,  except  where  there  has 
been  a  change  by  express  legislation.  It  has  been  decided 
that  the  former  practice  in  rendering  an  account  is  not 
abrogated.  Wiggins  v.  Gaus,  4  Sand.  646.  And  if  it 
had  been,  the  remedy  by  examination,  under  the  strict 
rule  in  relation  to  charging  and  discharging  a  party  by 
his  own  oath,  is  sufficient.  Per  Hand,  J.  Brevoort  v. 
Warrter,  8  How.  321 ;  see  Holmes  &  Disbrow's  Practice, 
283  to  305.  A  statement  in  a  petition  for  a  discovery  of 
books  and  papers,  which,  in  all  its  material  allegations,  is 
capable  of  being  condensed  into  a  sentence  like  this :  We 
believe  your  books  and  letters  will  help  our  defence,  and 
if  they  do,  it  is  material  for  us  that  you  should  show  them ; 
is  too  vague  and  indefinite  to  grant  an  order  of  discovery 
upon.     (The  authorities  on  this  question  examined,  and 
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the  principles  deducible  therefrom  stated.)      Pegram   v. 
Carson,  i8  How.  519. 

When  the  discovery  will  he  required  by  the  testimony  of 
witnesses  on  the  trial. 

On  an  application  by  the  plaintiffs  for  a  discovery  of 
books  and  papers  belonging  to  the  defendants,  to  sub- 
stantiate the  questions  at  issue  between  the  parties,  ist. 
Whether  Greene  &  Mather,  as  agents  of  the  defendants, 
had  authority  to  make  the  note  upon  which  the  action  was 
brought?  2d.  To  prove  that  certain  moneys  received  by 
one  Olmsted,  a  former  agent  of  the  defendants,  on  the 
sale  of  certain  boats,  were  paid  over  by  him  to  the  de- 
fendants. 3d.  That  the  defendants  had  paid  large  sums 
of  money  in  and  about  the  defence  of  a  certain  suit  be- 
tween one  Jones  and  said  Olmsted,  as  agent  of  the  de- 
fendants— the  note  upon  which  this  action  was  brought 
being  given  in  settlement  of  that  suit.  4th.  That  said 
Olmsted,  while  agent  of  the  defendants,  was  in  the  habit 
of  making  notes,  drafts,  &c.,  as  such  agent  with  the  au- 
thority of  the  defendants,  and  which  notes,  &c.,  were  uni- 
formly paid  by  them;  and,  5th.  That  Greene  &  Mather, 
after  they  succeeded  Olmsted  as  agents,  were  also  in  the 
habit  of  making  notes  as  such  agents,  which  were  paid 
by  the  defendants,  and  also  that  the  note  in  question  was 
entered  in  the  books  of  the  defendants.  Held,  that  no 
testimony  so  competent  to  prove  these  facts,  as  that  of 
Greene  &  Mather  and  Mr.  Olmsted — it  not  being  pre- 
tended that  their  testimony  was  not  available.  And  be- 
sides, the  defendants  themselves  were  competent  witnesses, 
and  might  be  compelled,  by  subpoena  duces  tecum,  to  bring 
their  books  into  court.  The  principles  apphcable  to  pro- 
ceedings for  a  discovery  of  books  and  papers,  stated  in 
the  case  of  Stalker  v.  Gaunt,  12  Leg.  Obs.  124  fully  ap- 
proved; also,  see  Brevoort  v.  Warner,  8  How.  Pr.  R.  321 
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Bonesteel  v.  Lynde,  Id.  352,  Hoyt  v.  American  Ex.  Bank, 
Id.  89,  and  Davis  v.  Dunham,  13  How.  425.  It  seems,  that 
where  the  application  is  made  for  the  inspection,  and  a 
copy  of  a  particular  paper,  or  document,  or  even  specific 
entries  in  books,  relating  to  the  merits  of  the  action,  it 
should  be  granted.  Commercial  Bank  of  Albany  v.  Dun- 
ham, 13  How.  541.  It  would  not  be  discreet  ever  to 
grant  the  motion  where  the  production  of  the  paper  would 
help  to  deceive;  and  where  there  is  a  party  in  being  who 
can  be  called  upon  to  tell  the  whole  truth,  and  then  to 
produce  the  paper  required.  So  held,  where  the  defendant, 
who  wished  to  prove  a  counterclaim,  applied  for  the  de- 
livery, by  the  plaintiff,  of  an  account  rendered  by  the  de- 
fendant to  the  plaintiff,  and  which  account  the  plaintiff 
claimed  was  objectionable — and  the  objections  had  been 
stated  to  the  defendant  alone,  which  statement  the  plaintiff 
was  unable  to  prove,  if  the  account,  as  it  stood,  was  de- 
livered to  the  defendant  as  evidence  of  his  counterclaim. 
Van  Zandt  v.  Cobb,  13  How.  544. 

The  particular  facts  necessary  to  he  shown  in  the  petition. 
In  proceedings  for  the  discovery  of  books  and  papers, 
(which  is  a  summary,  and  in  some  respects  an  extraordin- 
ary remedy),  the  court  is  to  be  governed  by  the  principles 
and  practice  of  the  (late)  court  of  chancery,  in  compelling 
discovery.  In  this  respect,  there  is  no  reason  to  believe 
that  the  legislature  intended  to  introduce  any  new  rule, 
when  the  provisions  of  the  Code  were  enacted.  The  rules 
of  the  court  contemplate  the  setting  forth  by  petition  of 
facts  and  circumstances,  which  show  that  the  discovery 
is  necessary,  and  that  the  party  applying  therefor  is  entitled 
to  demand  it  of  the  adverse  party.  A  mere  statement  that 
in  the  opinion  of  counsel  the  discovery  sought  is  necessary, 
will  not  suffice.  Such  a  statement  is  requisite,  but  it  is 
cumulative.  One  of  the  first  facts  which  should  appear 
on  an  application  for  a  discovery  of  books  and  papers,  for 
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the  purpose  of  preparing  for  trial,  is,  that  the  appUcant 
has  not  in  his  possession  the  same  information,  or  if  he 
has,  that  he  has  not  the  means  of  estabUshing  by  other 
available  proof  the  contents  of  such  books  or  papers.  In 
this  case,  it  in  nowise  appeared  by  the  petition  that  the 
plaintiff  was  ignorant  of  any  particular  which  was  neces- 
sary to  enable  him  to  prepare  for  trial,  or  which  was  con- 
tained in  the  books  and  papers  sought  to  be  produced. 
There  was  a  failure  to  show  a  want  of  the  requisite  in- 
formation to  enable  the  plaintiff  to  prepare  for  trial.  And 
it  was  not  stated  that  the  plaintiff  had  any  need  of  the 
defendant's  books  and  papers,  for  the  purpose  of  estab- 
lishing the  particulars  of  the  accounts  between  the  parties ; 
nor  that  he  could  not  prove  without  the  production  sought, 
every  fact  which  was  material  to  his  case.  And  besides, 
it  appeared  that  the  books  of  the  defendants,  of  which 
discovery  was  Eought,  had  been  freely  offered  to  the 
plaintiff's  attorney  for  examination  and  inspection,  and 
he  had  omitted  to  avail  himself  of  the  opportunity.  Motion 
denied.  McAllister  v.  Pond,  15  How.  299.  Where  the 
complaint  is  not  filed,  and  the  nature  of  the  relief  sought 
by  the  action  is  not  shown  by  afifidavit,  the  court  should 
not  compel  a  production  of  books  and  papers.  Keeler  v. 
Dusenbury,  i  Duer,  N.  Y.  660.  The  defendant  must  show 
how,  or  why  it  is  necessary  to  have  the  discovery  in  order 
to  prepare  his  answer.  He  must  set  forth  the  facts  in  his 
petition.  Gelston  v.  Marshall,  6  How.  N.  Y.  398.  A  de- 
fendant is  entitled  to  an  inspection  and  copy  of  an  assign- 
ment of  plaintiff's  bond,  declared  on  and  made  under  an 
order  of  court,  and  also  to  a  copy  of  the  order  to  enable 
him  to  prepare  for  trial.  An  application  by  petition,  may  be 
so  framed  as  to  embrace  a  discovery  under  the  Code,  and 
the  production  of  papers,  under  the  rules.  Lowell  v. 
Clark,  7  How.  N.  Y.  158.  The  petition  for  a  discovery 
should  set  forth  specifically  the  papers  and  documents  re- 
quired.   Jackling  v.  Edmonds,  3  E.  D.  Smith,  N.  Y.  539. 
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Orders  to  inspect  books  and  papers  not  matter  of  right, 
but  only  granted  in  discretion  of  the  court.  78  Hun,  N. 
Y.  363.  Manner  of  inspection  in  discretion  of  court.  85 
N.  Y.  649. 

As  to  power  of  surrogate  to  allow  a  litigant  to  inspect 
the  books  and  papers  of  an  estate,  see  Matter  of  Stokes, 
28  Hun,  N.  Y.  564.  For  proper  procedure  to  obtain  in- 
spection in  New  York,  see  i  Duer,  N.  Y.  652;  N.  Y.  C. 
Civ.  Pro.,  §  80s ;  41  Hun,  N.  Y.  603 ;  83  id.  342 ;  47  St. 
R.  283 ;  I  Duer.  N.  Y.  652. 

Upon  petition  of  a  stockholder,  the  Supreme  Court  has 
power  to  compel  the  corporation  to  exhibit  its  books  for 
his  inspection.  159  N.  Y.  250,  aff'g  31  App.  Div.  70. 
Inspection  will  be  allowed  to  enable  plaintiff  to  frame  his 
complaint.  69  St.  R.  754,  or  to  enable  him  to.  amend  his 
complaint.     19  App.  Div.  N.  Y.  370.     (1897.) 

The  court  will  not  grant  an  order  for  inspection  where 
subpoena  duces  tecum  will  suffice.  5  Misc.  Rep.  N.  Y. 
593.  (1893.)  ;  2  Jones  &  Spencer,  28;  32  St.  R.  44.  As 
to  when  subpoena  duces  tecum  will  be  deemed  insufficient, 
see  33  St.  Rep.  876.  Appeal  dismissed,  see  126  N.  Y. 
724.     See  also,  14  Abb.  N.  Y.  443. 

The  court  will  compel  the  production  of  any  document 
relating  to  the  issues  involved,  whether  on  the  part  of 
plaintiff  or  defendant.  9  Wend.  N.  Y.  458.  See  also  41 
St.  Rep.  672 ;  37  Id.  936. 

In  an  action  for  a  foreclosure  of  a  mortgage  a  defend- 
ant is  entitled  to  inspect  the  mortgage  and  have  photo- 
graphic copies  made  of  it,  where  the  defense  of  forgery 
is  set  up.  Holmes  v.  Cornell,  7  Weekly  Dig.  N.  Y.  375. 
See  also  19  Abb.  L.  J.  242. 

The  description  of  the  document  need  only  be  suffi- 
ciently specific  to  enable  party  in  possession  of  the  docu- 
ment to  know  what  is  required.  14  Abb.  N.  Y.  443 ;  3 
E.  D.  Smith,  539;  5  Robt.  N.  Y.  606;  6  Abb.  N.  Y.  177. 
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The  materiality  of  the  books  and  papers  required  must  be 
shown.    6  Duer.  N.  Y.  695. 

As  to  when  inspection  will  be  granted,  see  generally, 
69  N.  Y.  St.  R.  754.  (1895.)  ;  19  App.  Div.  N.  Y.  370. 
(1897.) ;  I  Id.  136:  75  Hun,  N.  Y.  21 ;  13  Misc.  R.  N.  Y. 
48;  24  How.  Pr.  N.  Y.  257;  30  App.  Div.  N.  Y.  304; 
126  N.  Y.  654. 

The  rules  do  not  provide  for  a  discovery  in  all  cases  in 
which  one  may  be  had.  11  N.  Y.  575.  See,  however, 
N.  Y.  Code  Civ.  Pro.,  §  804. 

Production  of  corporate  books  and  papers  may  be  re- 
quired by  the  court  in  order  that  the  plaintiff  may  be 
enabled  to  prove  his  complaint  against  a  corporation  and 
its  officers.  9  Civ.  Pro.  Rep.  N.  Y.  304.  See  also  159 
N.  Y.  250;  70  Id.  20;  2  Abb.  N.  S.  413 ;  N.  Y.  Code  Civ. 
Pro.,  §  86S. 

As  to  order  for  inspection  of  books  and  papers  of  a 
foreign  corporation,  see  22  Hun,  N.  Y.  566;  70  N.  Y.  220; 
42  St.  R.  14.  Sworn  copies  may  be  used  if  originals  are 
in  use  in  a  distant  state.  Court  may  compel  a  disclosure 
of  partnership  books.     5  Page,  N.  Y.  548. 

Whether  a  subpoena  duces  tecum  will  be  set  aside,  and 
whether  a  defendant  shall  be  permitted  to  inspect  and 
copy  defendant's  books  rests  in  sound  discretion  of  court. 
87  N.  Y.  625. 

DATE. 

The  date  of  a  writing  is  prima  facie  evidence  of  the 
time  when  it  was  written.    56  N.  Y.  507. 

DECIiARATION. 

A  declaration  in  the  law  of  evidence  is  a  statement 
made  by  a  party  to  a  transaction,  or  by  a  person  having 
an  interest  in  the  existence  of  some  fact  in  relation  to 
the  same. 

Declarations    of    this    character    are    looked    upon    as 
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original  evidence,  arid  admissible  as  such.  First.  When 
the'  fact  that  the  declaration  was  made  is  the  point  in 
question,  ii  Wend.  N.  Y.  no;  9  Johns.  N.  Y.  45;  4 
Mass.  702 ;  i  Phillips  Ev.  188.  Second.  Declarations  in- 
cluding expressions  of  bodily  feeling,  where  the  existence 
or  nature  of  such  feeling  is  the  object  of  inquiry,  as 
expressions  of  affection  in  actions  for  criminal  conversa- 
tion. 2  Stark.  191;  8  Watts,  Penn.  355,  see  4  Esp.  39; 
2  Carr.  &  P.  22;  7  Id.  198,  representations  by  a  sick 
person  of  the  nature,  symptoms- and  effects  of  the  disease 
under  which  he  is  laboring.  8  Watts,  Penn.,  355;  7 
Cush.  Mass.  581 ;  27  Mo.  279.  In  prosecutions  for  rape 
the  declarations  of  the  woman  forced.  Third.  In  cases 
of  pedigree,  including  the  declarations  of  deceased  per- 
sons nearly  related  to  the  parties  in  question.  Eisenlord 
V.  Clum,  126  N.  Y.  552;  2  Pet.  U.  S.  613;  22  Wend. 
N.  Y.  277;  16  Gray,  171 ;  13  Ves.  Ch.  140,  514;  18  Johns. 
N.  Y.  37;  8  Id.  128;  3  Dev.  &  B.  N.  C.  91 ;  i  Penn.  St. 
381.  Fourth.  Declarations  are  admissible  where  they 
may  be  considered  as  a  part  of  the  res  gestce.  41  Me. 
149,  432;  36  N.  H.  167,  353;  20  Ga.  452;  6  Fla.  13,  in- 
cluding those  made  by  persons  in  the  possession  of  land. 
6  Hill,  N.  Y.  405;  33  Pa.  St.  411;  5  Mete.  Mass.  223; 
4  Serg.  &  R.  Pa.  174;  i  Campb.  361,  and  entries  made 
by  those  whose  duty  it  was  to  make  such  entries,  i 
Greenlf.  Ev.,  §§  11 5- 123;  i  Smith,  Leading  Cases  (Hare 
and  Wal.  Ed.),  142. 

Regarded  as  hearsay  or  secondary  evidence,  declara- 
tions are  yet  admitted  in  some  cases.  Fiist,  in  matters  of 
public  and  general  interest,  common  reputation  being  ad- 
missible as  to  matters  of  public  interest.  19  Conn.  250; 
I  Maule  &  S.  686;  14  East.  329,  but  reputation  amongst 
those  only  connected  with  the  place  or  business  in  ques- 
tion, in  regard  to  matters  of  general  interest  merely,  i 
Crompt.  M.  &  R.  Exch.  929;  2  Barnew.  &  Ad.  245,  and 
the  matter  must  be  of  a  quasi  public  nature.     14  East. 
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329n. ;  i  Id.  357;  5  Term.  121;  10  Pet.  U.  S.  112;  16 
La.  296;  I  Taunt.  261.  Second.  In  cases  of  ancient 
possession  where  ancient  documents  are  admitted,  if 
found  in  a  place  in  which,  and  under  the  care  of  persons 
with  whom  such  papers  might  reasonably  be  expected  to 
be  found.  4  Wheat.  U.  S.  213;  5  Pet.  U.  S.  319;  5  Cow. 
N.  Y.  221 ;  7  Wend.  N.  Y.  371,  if  they  purport  to  be  a 
part  of  the  transaction  to  which  they  relate,  i  Greenlf. 
Ev.,  §  144.  Third.  In  case  of  declarations  and  entries 
made  against  the  interest  of  the  party  making  them, 
whether  made  concurrently  with  the  act,  or  subsequently. 
I  Campb.  367;  3  Id.  457;  2  Term.  53;  i  Phil.  Ev.  293; 
Gresley  £q.  Ev.  221,  but  such  declarations  and  entries, 
to  be  so  admitted  must  appear  or  be  proven  to  be  against 
the  pecuniary  interest  of  the  party  making  them.  11 
Clark  &  Fin.  Hon.  L.  85;  10  East.  109;  2  Jac.  &  W.  Ch. 
789;  3  Bingh.  N.  C.  308,  320.  Fourth.  Dying  declara- 
tions which  will  not  be  considered  here. 

To  be  admissible  as  original  evidence,  the  declarations 
must  have  been  made  at  the  time  of  doing  the  act  to 
which  they  relate.  9  Paige,  Ch.  N.  Y.  611;  14  Serg.  & 
R.  Penn.  275.  For  cases  of  entries  in  books,  see  8  Watts, 
Penn.  544;  4  Serg.  &  R.  3,  5 ;  13  Mass.  427. 

In  order  to  admit  declarations  as  secondary  evidence, 
the  declarant  must  be  dead.  11  Price  Exch.  162;  i  Carr. 
&  K.  58;  12  Vt.  178,  and  the  declaration  must  have  been 
made  before  any  controversy  arose.  13  Ves.  Ch.  514; 
3  Campb.  444 ;  4  Id.  401 ;  i  Pet.  U.  S.  328.  It  must  also 
appear  that  the  declarant  was  in  a  condition  or  situation 
to  know  the  facts,  or  that  it  was  his  duty  to  know  them. 
15  East.  32;  10  Id.  109;  2  Smith,  Lead.  Cases  (Hare  & 
Wal.  Ed.),  I93n. ;  Powell  on  Evidence,  82. 

An  agent's  declarations  regarding  the  subject-matter  of 
his  agency,  and  made  within  the  scope  of  his  authority, 
are  admissible  in  evidence  against  his  principal.  122  Pa. 
St.  500;  20  N    H.  165;  6  Gray,  Mass.  45°;  Story  Ag. 
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§§  134-137;  3  Harr.  N.  J.  299;  4  E.  D.  Smith,  N.  Y.  165, 
and  declarations  of  a  similar  character  made  by  a  partner 
are  also  admissible  in  evidence.  Abbott  v.  Pearson,  130 
Mass.  190;  73  N.  C.  36;  21  Hun,  N.  Y.  31.  By  the  act 
of  association  in  the  partnership,  each  partner  becomes 
the  agent  of  the  other  partner.  Scull's  App.  115  Pa. 
St.  141.  In  some  cases  it  has  been  held  that  the  admis- 
sions of  a  partner,  made  after  a  dissolution  of  the  partner- 
ship, in  regard  to  business  of  the  firm  previously  trans- 
acted, were  binding  upon  the  partnership,  i  Russ.  &  M. 
199,  191,  200;  2  Doug.  652;  2  Hawks,  209;  i  Taunt.  104; 

I  McCord.  541;  17  Mass.  223;  16  Pick.  401;  14  Id.  55; 

II  N.  H.  246.  In  New  York  the  contrary  has  been  held. 
15  Johns.  N.  Y.  409;  7  Cowen.  N.  Y.  650;  9  Id.  57,  420. 
So  in  Louisiana,  6  Rob.  (La.),  127. 

EVIDENCE. 

Evidence  includes  all  the  means  by  which  any  alleged 
matter  of  fact,  the  truth  of  which  is  submitted  to  investi- 
gation, is  established  or  disproved,  i  Greenl.  Ev.  3. 
Proof  is  applied  to  the  effect  of  evidence,  and  not  to  the 
medium  by  which  truth  is  established.     Id.  3. 

The  question  in  trials  of  fact  is  not  whether  the 
testimony  may  be  false,  but  whether  there  is  sufficient 
probability  of  its  truth.  Id.  4.  Competent  evidence 
is  that  which  the  nature  of  the  thing  to  be  proved 
requires,  as  the  fit  proof  in  each  case,  such  as  the  produc- 
tion of  a  writing,  where  its  contents  are  the  subject  of 
inquiry.  Id.  4.  Satisfactory  or  sufficient  evidence  is  that 
amount  of  proof  which  ordinarily  satisfies  an  unprejudiced 
mind,  beyond  reasonable  doubt.  Id.  4.  Cumulative  evi- 
dence, is  evidence  of  same  kind  to  same  point.  Id.  4. 
Competency  of  evidence  is  for  court,  sufficiency  for  jury. 
Id.  4.  Sufficiency  of  evidence  may  be  tested  when  man 
would  act  upon  the  evidence  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest.    Id.  4. 
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In  the  actual  occurrences  of  life,  nothing  is  inconsistent. 
Every  event  which  actually  transpires  has  its  appropriate 
relation  and  place  in  the  vast  complication  of  circum- 
stances, of  which  the  affairs  of  man  consist.  It  owes  its 
origin  to  those  which  preceded  ii.,  it  is  instantly  connected 
with  all  others  that  occur  at  the  same  time  and  place,  and 
often  with  those  of  remote  regions,  and  in  turn  it  gives 
breath  to  a  thousand  others  which  succeed.  Id.  i6.  i 
Stark.  Ev.  496.  In  all  this  there  is  perfect  harmony;  so 
that  it  is  hardly  possible  to  invent  a  story  which  if  closely 
compared  with  all  the  actual  contemporaneous  occur- 
rences may  not  be  shown  to  be  false.  Men  of  experience, 
may  with  a  rapidity  and  certainty  approaching  intuition, 
perceive  the  demerits  of  truth  or  falsehood  in  the  face  itself 
of  the  narrative,  without  regard  to  the  narrator.  Greenlf. 
Ev.  16. 

It  is  important  to  draw  a  distinction  between  hearsay 
evidence  and  that  which  is  deemed  original.  For  it  does 
not  follow,  because  the  waiting  or  words  in  question  are 
those  of  a  third  person,  not  under  oath,  that  therefore  they 
are  to  be  considered  as  hearsay.  On  the  contrary,  it  hap- 
pens in  many  cases,  that  the  fact  in  controversy  is,  whether 
such  things  were  written  or  spoken,  and  not  whether  they 
were  true;  and,  in  other  cases,  such  language  or  state- 
ments, whether  written  or  spoken,  may  be  the  natural  or 
inseparable  concomitants  of  the  principal  fact  in  contro- 
versy. 4  Mass.  708;  2  Campb.  511.  In  cases  of  this 
character  it  is  plain  that  the  writings  or  words  are  not 
within  the  meaning  of  hearsay,  but  are  original  and  in- 
dependent facts,  admissible  in  proof  of  the  issue.  For 
instance,  where  the  question  is,  whether  the  party  acted 
prudently,  wisely,  or  in  good  faith,  the  information  on 
which  he  acted,  whether  true  or  false,  is  original  and 
material  evidence.  This  is  frequently  illustrated  in  actions 
for  malicious  prosecution.  Coleman  v.  Southwick,  9 
Johns.  N.  Y.  45,  and  also  in  cases  of  agencies  and  of 
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trusts.  Letters  and  conversation  addressed  to  a  person, 
whose  sanity  is  the  fact  in  question,  being  connected  in 
evidence  with  some  act  done  by  him,  are  original  to  show 
whether  he  was  insane  or  not.  Wright  v.  Tatliam,  i  Ad. 
&  El.  3;  s.  c.  7  Id.  313;  3  Hagg.  Eccl.  574,  608;  s.  c.  4 
Bing.  N.  C.  489.  In  the  case  last  cited  it  was  held  that 
letters  addressed  to  a  party  were  not  admissible  in  evi- 
dence, unless  Connected,  by  proof,  with  some  act  of  his 
own  in  regard  to  the  letters  themselves,  or  their  contents. 
The  replies  given  to  inquiries  made  at  the  residence  of 
an  absent  witness,  or  at  the  dwelling-house  of  a  bank- 
rupt, denying  that  he  was  at  home,  i  Taunt.  364,  are 
also  original  evidence.  In  these  and  similar  cases,  it  is  not 
necessary  to  call  the  persons  to  whom  the  inquiries  were 
addressed,  because  their  evidence  could  add  nothing  to  the 
creditability  of  the  fact  of  the  denial,  which  is  the  only 
fact  that  is  material.  This  doctrine  applies  to  all  other 
communications,  wherever  the  fact  that  such  communica- 
tion was  made,  and  not  its  truth  or  falsity  is  at  issue,  i 
Moo.  &  R.  29,  8;  I  Phil.  Ev.  188.  Upon  the  same  prin- 
ciple, it  is  considered  that  evidence  of  general  reputation, 
reputed  ownership,  public  rumor,  general  notoriety  and 
the  like,  though  composed  of  the  speech  of  third  persons 
not  under  oath,  is  original  evidence,'  and  not  hearsay ;  the 
subject  of  inquiry  being  the  concurrence  of  many  voices 
to  the  same  fact.  2  Esp.  482;  Buller  N.  P.  296,  297; 
Greenlf.  Ev.  loo,  102. 

EVIDENCE— PRIMARY. 

The  best  evidence  of  which  the  case  is  in  its  nature 
susceptible,  must  be  produced.  This  rule  does  not  demand 
the  greatest  amount  of  evidence  which  can  possibly  be 
given  of  any  fact ;  but  its  design  is  to  prevent  the  intro- 
duction of  any  which,  from  the  nature  of  the  case,  sup- 
poses that  superior  evidence  is  in  the  possession,  or  under 
the  control  of  the  party.    The  rule  is  adopted  for  the  pre- 

94 


THE  TRIAL  LAWYERS'  ASSISTANT. 

vention  of  fraud,  for  when  it  is  known  that  better  evi- 
dence is  withheld,  it  will  be  presumed  that  the  party  had 
some  improper  motive  in  not  producing  it,  and  that  if 
offered,  his  plan  would  be  defeated.  So  long  as  the 
original  evidence  can  be  had,  no  other  evidence  can  be 
substituted,  unless  the  articles  are  immovable  upon  which 
the  evidence  may  be  written  such  as  inscriptions  on  tomb- 
stones, monuments,  walls  and  the  like,  so  that  it  would 
be,  if  practicable,  inconvenient  to  bring  them  into  court. 
For  instance  when  a  written  contract  has  been  entered 
into,  and  the  object  is  to  prove  what  it  was,  it  is  requisite 
to  produce  the  original  writing,  if  it  can  be  obtained,  and 
in  that  case,  no  copy  or  other  inferior  evidence  will  be 
received. 

This  rule  relates  not  to  the  measure  and  quantity  of 
evidence,  but  to  its  quality  when  compared  with  some 
other  evidence  of  a  higher  degree.  There  are  several  ex- 
ceptions to  this  general  rule.  First.  As  it  refers  to  the 
quality  rather  than  to  the  quantity  of  evidence,  it  is  ap- 
parent that  the  fullest  proof  that  every  case  admits  of  is 
not  requisite.  For  example,  if  there  are  several  eye- 
witnesses to  a  fact,  it  may  be  sufficiently  proven  by  one 
only.  Second.  It  is  not  always  requisite,  when  the  matter 
to  be  proved  has  been  reduced  to  writing,  that  the  writ- 
ing should  be  produced,  as  if  the  narrative  of  a  fact  to 
be  proved  has  been  committed  to  writing,  it  may  yet  be 
proved  by  oral  testimony.  For  instance  a  receipt  for  the 
payment  of  money  will  not  exclude  oral  testimony  of  pay- 
ment. 4  Esp.  213;  7  Barnew.  &  C.  611 ;  i  Campb.  439; 
3  Barnew.  &  Aid.  566. 

EVIDENCE,  SECONDARY. 

This  kind  of  evidence  is  admissible  when  the  best  evi- 
dence cannot  be  produced,  and  which  becomes  by  that 
event  the  best  evidence.  3  Yeates,  Penn.  530.  Before 
this  species  of  evidence  can  be  received,  it  rhust  be  made 
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to  appear  to  the  satisfaction  of  the  court.  The  person 
who  has  it  in  possession  must  be  applied  to,  whether  he 
be  a  stranger  or  the  adverse  party.  In  the  case  of  a 
stranger  a  subpoena  duces  tecum,  and  an  attachment  if 
subpoena  is  not  obeyed,  must  be  taken  out  and  served.  In 
the  case  of  a  party,  notice  to  produce  such  primary  evi- 
dence must  be  proved  before  the  secondary  evidence  will 
be  admitted.  7  Serg.  &  R.  Penn.  116;  4  Binn.  Penn.  295, 
note;  6  Id.  228,  478;  7  East.  66;  8  Id.  278.  After  proof 
of  the  execution  of  the  original,  the  contents  should  be 
proved  by  a  counterpart,  if  there  be  one,  for  this  is  the 
next  best  evidence.  6  Term.  236.  If  there  be  no  counter- 
part a  copy  may  be  proved  in  evidence  by  any  witness  who 
knows  that  it  is  a  copy,  from  having  compared  it  with 
the  original.  Buller,  Nisi  Prius,  254;  i  Kebl.  117;  6 
Binn.  Penn.  234;  2  Taunt.  52;  8  Mass.  273;  i  Campb. 
469.  It  has,  however,  been  held  in  some  cases  that  there 
be  no  degrees  in  secondary  evidence,  and  when  the  party 
has  laid  the  foundation  for  such  evidence,  he  may  prove 
the  contents  of  a  deed  by  oral  testimony,  although  it 
appear  that  an  attested  copy  is  in  existence.  6  Carr.  &  P. 
206 ;  8  Id.  389. 

Prima  facie  evidence  is  that  which  appears  to  be  suffi- 
cient proof  concerning  the  matter  in  question,  until  some- 
thing appears  to  controvert  it,  but  which  may  be  contra- 
dicted or  controlled. 

Conclusive  evidence  is  that  which  establishes  the  fact, 
as  in  the  instance  of  conclusive  presumptions. 

EVIDENCE,  ADMISSIBILITY  OF. 

The  terms  incompetent  evidence  and  inadmissible  evi- 
dence, are  frequently  used  to  designate  what  is  not  to  be 
heard  as  evidence,  as  witnesses  are  usually  referred  to  as 
being  competent  or  incompetent.  The  common  law  ex- 
cludes certain  classes  of  persons  from  giving  evidence  in 
certain  cases,  because  it  deems  their  exclusion  conducive 
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in  general,  to  the  discovery  of  the  truth,  so  it  excludes 
certain  materials  and  statements  from  being  introduced  as 
evidence  in  a  case  for  a  similar  reason.  For  example,  as 
a  general  rule,  it  requires  witnesses  to  speak  to  facts 
within  their  own  knowledge,  and  excludes  hearsay 
evidence. 

Hearsay  is  the  evidence  not  of  what  the  witness  him- 
self knows,  but  of  what  he  has  heard  from  others.  Such 
mere  assertions  or  recitals  cannot  be  received  in  evidence, 
for  several  reasons,  but  chiefly  for  the  following:  First, 
that  the  party  making  such  declarations  is  not  on  oath; 
and,  secondly,  because  the  party  against  whom  it  operates 
has  no  opportunity  of  cross-examination,  i  Phillips  Ev. 
185.  See  for  other  reasons,  i  Starkie  Ev.  pt.  i,  p.  44; 
3  Wait  L.  &  Pr.  (5th  ed.),  430.  The  general  rule  exclud- 
ing hearsay  evidence  does  not  apply  to  those  declarations 
to  which  the  party  is  privy,  or  to  admissions  which  he 
himself  has  made. 

Admissions  are  the  declarations  which  a  party  himself, 
or  those  who  act  under  his  authority,  make  of  the  exist- 
ence of  certain  facts. 

As  a  rule  the  mere  declaration,  oral  or  written,  of  a 
third  person,  as  to  a  fact,  standing  alone,  is  inadmissible. 
But  where  evidence  of  an  act  done  by  a  party  is  admis- 
sible, his  declarations  made  at  the  time,  having  a  tendency 
to  elucidate  or  give  a  character  to  the  act,  and  which  may 
derive  a  degree  of  credit  from .  the  act  itself,  are  also 
admissible  as  part  of  the  res  gestcz.  9  N.  H.  271.  And 
declarations  of  third  persons,  in  the  presence  and  hearing 
of  a  party,  and  which  tend  to  affect  his  interest,  may  be 
proven,  for  the  purpose  of  introducing  his  answer,  or  to 
show  an  admission  by  his  silence. 

EVIDENCE,  EXPERTS. 

The  opinions  of  persons  of  skill  and  experience  usually 
called  experts,  are  also  admissible  in  certain  cases  when, 
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in  order  to  thoroughly  understand  the  evidence,  a  certain 
skill  and  experience  are  required  which  are  not  usually 
possessed  by  jurors. 

In  some  instances  proof  of  facts  is  excluded  from  public 
policy,  as  professional  communications,  proceedings  of 
grand  jurors,  secrets  of  state,  and  communications  be- 
tween husband  and  wife. 

From  their  very  nature,  many  facts,  either  absolutely, 
or  usually,  exclude  direct  evidence  to  prove  them,  being 
such  as  are  either  necessarily  or  ordinarily  imperceptible 
by  the  senses,  and  consequently  incapable  of  the  ordinary 
means  of  proof.  Questions  of  pedigree  or  relationship, 
character,  prescription,  boundary,  custom  and  the  like  are 
of  this  character,  as  also  questions  which  depend  upon  the 
exercise  of  particular  skill  and  judgment.  Such  facts, 
some  from  their  nature,  and  others  from  their  antiquity, 
do  not  admit  of  the  ordinary  and  direct  means  of  proof 
by  living  witnesses ;  and,  therefore,  resort  must  be  had 
to  the  best  means  of  proof  which  the  nature  of  the  case 
affords. 

Evidence  as  to  boundaries  often  becomes  of  great  prac- 
tical importance.  The  order  of  marshalHng  boundaries  is 
as  follows :  First,  The  highest  regard  is  had  to  natural 
boundaries ;  Second,  To  lines  actually  run  and  comers 
marked  at  the  time  of  the  grant;  Third,  If  the  lines  and 
courses  of  an  adjoining  tract  are  called  for,  the  lines  will 
be  extended,  if  they  are  sufficiently  established,  and  no 
other  departure  from  the  deed  is  required,  preference  be- 
ing given  to  marked  lines;  Fourth,  To  courses  and  dis- 
tances. I  Greenlf.  on  Ev.,  §  30in. ;  6  Wheat.  582;  3 
Murph.  S.  C.  82 ;  4  H.  &  M.  Va.  125 ;  8  Me.  61 ;  i  McLean, 
C.  C.  518;  3  Rob.  La.  171. 

Parol  evidence  is  frequently  admissible  to  identify  and 
ascertain  the  locality  of  monuments  called  for  by  a  de- 
scription. 13  Pick.  Mass.  267;  19  Id.  445,  and  where  the 
description  is  ambiguous  the  practical  constr.uction  given 
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by  the  parties  may  be  shown,  i  Mete.  Mass.  378 ;  7  Pick. 
Mass.  274.  Common  reputation  may  be  admitted,  for 
the  purpose  of  identifying  monuments,  especially  if  of  a 
public  or  quasi  public  nature.  2  Wash  Real  Property, 
636;  I  Greenlf.  Ev.,  §  145;  i  Hawks,  Tenn.  116;  i 
McLean,  C.  C.  45,  518;  10  N.  H.  43;  4  Id.  214;  2  A.  K. 
Marsh.  Ky.  1 58 ;  g  Dan.  Ky.  322,  465 ;  i  Dev.  N.  C.  340 ; 
6  Pet.  341 ;  8  Leigh,  Va.  697 ;  3  Ohio  282 ;  10  Johns. 
N.  Y.  377;  3  Dev.  &  B.  N.  C.  49;  10  Serg.  &  R.  Penn. 
281 ;  12  Pick.  Mass.  532;  7  Gray,  Mass.  174;  6  Litt.  Ky. 
9;  5EII.  &B.  166. 

EVIDENCE,  EFFECT  OF. 

It  is  a  general  rule  that  a  judgment  rendered  by  a  court 
of  competent  jurisdiction  directly  upon  the  issues  in- 
volved is  a  bar  between  the  same  parties,  i  Phil.  Ev.  242, 
and  privies  in  blood  as  an  heir,  3  Mod.  141,  or  privies  in 
estate,  i  Ld.  Raym.  730 ;  Buller,  N.  P.  232,  stand  in  the 
same  situation  as  those  they  represent;  the  verdict  and 
judgment  may  be  used  for  or  against  them  and  is  con- 
clusive. The  doctrine  of  res  judicata  then  applies,  for 
according  to  the  forcible  language  of  the  civilians,  a  de- 
cision makes  white  black;  black  white;-  the  crooked 
straight;  the  straight,  crooked. 

The  constitution  of  the  United  States,  and  the  amend- 
ments to  it  declare  that  no  fact  once  tried  by  a  jury  shall 
be  otherwise  re-examinable  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  common  law. 

In  order,  however,  to  make  a  matter  res  judicata  there 
must  be  a  concurrence  of  the  four  conditions  following, 
to  wit:  Identity  in  the  thing  sued  for.  5  Mees.  &  W. 
Exch.  109;  3  East.  346;  7  Johns.  N.  Y.  20;  i  H.  &  M. 
Va.  449 ;  I  Dan.  Ky.  434 ;  identity  of  the  cause  of  action ; 
if  for  example,  I  have  claimed  a  right  of  way  over  Black- 
acre,  and  a  final  judgment  has  been  rendered  against  one, 
and  afterwards  I  purchase  Blackacre,  this  first  decision 
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shall  not  be  a  bar  to  my  recovery  when  I  sue  as  owner 
of  the  land,  and  not  for  an  easement  over  it  which  I 
claimed  as  a  right  appurtenant  to  my  land  Whiteacre.  6 
Wheat.  109;  2  Gall.  C.  C.  216;  17  Mass.  237;  16  Serg.  & 
R.  Penn.  282 ;  identity  of  persons  and  parties  to  the  action. 

1  Wheat.  6;  7  Cranch,  271;  14  Serg.  &  R.  Penn.  435;  4 
Mass.  441 ;  4  Den.  N.  Y.  302 ;  23  Barb.  N.  Y.  464 ;  iden- 
tity of  the  quality  in  the  persons  for  or  against  whom  the 
claim  is  made;  for  example,  an  action  by  Peter  to  recover 
a  horse,  and  a  final  judgment  against  him,  is  no  bar  to 
an  action  by  Peter,  administrator  of  Paul,  to  recover  the 
same  horse.  5  Coke.  32b. ;  4  Term.  490 ;  6  Mann.  &  G. 
164;  4  C.  B.  884. 

It  is  provided  by  the  Constitution  of  the  United  States, 
art.  4,  §  I,  that  "  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  state.  And  Congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof.  7  Cranch.  408,  481 ;  9  Id.  192 ;  10  Wheat.  469 ;  17 
Mass.  546 ;  2  Yeates,  Penn.  532,  3  Bibb.  Ky.  369 ;  2  Marsh. 
Ky.  293. 

EVIDENCE,  FOREIGN  LAWS. 

Foreign  laws  must  be  proven  as  facts.  64  N.  Y.  639; 
5  Id.  452;  59  Hun,  N.  Y.  454. 

The  courts  do  not  take  judicial  notice  of  them,  except 
the  law  of  nations,  14  Wall.  171-188,  and  the  maritime 
law  as  far  as  it  is  recognized  by  law  of  nations.  Id.  State 
courts  take  judicial  notice  of  Federal  laws,  and  Federal 
courts  of  State  laws.  12  Wall.  226;  56  Barb.  N.  Y.  362; 
Cowp.  144;  3  Camp.  166;  3  Esp.  Cas.  163;,  2  Dow.  &  C. 
Hou.  L.  171 ;  I  Cranch,  38;  2  Id.  187,  236,  237;  6  Id.  274; 

2  Harr.  &  J.  Md.  193;  4  Cow.  N.  Y.  515,  516,  note;  i 
Paige  Ch.  N.  Y.  220;  10  Watts,  Penn.  158;  Story  Conflict 
Laws,  §  642;  77  Pa.  507;  4  Johns.  Ch.  N.  Y.  520.    The 
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manner  of  proof  varies  according  to  circumstances.  As  a 
rule  the  best  testimony  is  required;  for  no  proof  will  be 
received  which  presupposes  better  testimony  attainable  by 
the  party  who  offers  it.  When  the  best  evidence  cannot  be 
obtained,  secondary  evidence  will  be  received.  2  Cranch, 
237.  Exemplified  or  sworn  copies  of  written  laws  and 
other  public  documents  must,  as  a  general  rule,  be  pro- 
duced when  they  can  be  procured,  but  if  they  should  be 
refused  by  the  competent  authorities,  then  inferior  proof 
may  be  admitted.  Id.  See  also  in  support  of  the  proposi- 
tion that  the  written  law  of  another  state  or  nation  can 
only  be  proven  by  the  production  of  the  written  law  itself 
duly  authenticated,  14  How.  U.  S.  400 ;  67  111.  545 ;  32 
Md.  274;  II  Mich.  181;  19  Vt.  184;  17  Ark.  159;  33 
Id.  645;  I  Tex.  434;  8  Foster,  N.  H.  473;  5  Blackf.  Ind. 
375;  10  Ala.  682;  2  La.  Ann.  387.  Contra.  77  Pa.  St.  507; 
8  Paige,  N.  Y.  446;  41  Md.  59;  48  N.  H.  177;  5  Jones, 
N.  C.  130;  II  Ark.  157;  9  R.  J.  446,  453.  Statutes  have 
been  passed  in  many  of  the  states,  that  books  purporting 
to  contain  the  laws  of  a  sister  state,  and  to  be  published 
by  authority  of  such  state,  may  be  received  as  prima  facie 
evidence  of  the  laws  of  such  state.  31  Ind.  283;  8  Gray, 
Mass.  150;  67  111.  545;  30  Mich.  85. 

After  hearing  the  testimony  it  is  for  the  court  to  decide 
what  the  foreign  law  is  and  not  the  jury.  Story  on 
Confl.  Laws  638;  5  N.  Y.  447;  48  N.  H.  179.  Contra. 
2  Hill,  N.  Y.  201 ;  3  Barb.  N.  Y.  20 ;  99  Mass.  254. 

When  the  United  States  government  has  promulgated 
a  foreign  law  or  ordinance  of  a  public  nature  as  authentic, 
that  is  held  sufficient  evidence  of  its  existence.  12  Serg. 
&  R.  Penn.  203;  i  Cranch,  38;  6  Binn.  Penn.  321;  i 
Dall.  Penn.  462. 

The  usual  mode  of  authenticating  foreign  laws  are  by 
an  exemplification  under  the  great  seal  of  a  state,  or  by 
a  copy  proved  by  oath  to  be  a  true  copy,  or  by  a  certifi- 
cate of  an  officer  authorized  by  law,  which  must  itself  be 
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authenticated.  2  Wend.  N.  Y.  411;  2  Cranch,  238;  6 
Wend.  N.  Y.  475;  2  Wash.  C.  C.  175;  15  Serg.  &  R. 
84;  5  Id.  523. 

Foreign  unwritten  laws,  customs  and  usages  may  be 
proven,  and  usually  are  proven,  by  oral  testimony,  and 
when  such  testimony  is  objected  to  on  the  ground  that 
the  law  in  question  is  a  written  law,  the  party  making 
the  objection  must  show  that  fact.  15  Serg.  &  R.  87;  2 
La.  154;  14  How.  U.  S.  400;  100  Mass.  79;  8  Paige,  Ch. 
N.  Y.  446;  8  Johns.  N.  Y.  190. 

Proof  of  such  unwritten  law  is  usually  made  by  the 
testimony  of  expert  witnesses,  learned  in  the  law,  and  com- 
petent to  state  it  correctly  under  oath,  14  How.  U.  S. 
400;  2  Cranch.  237;  i  Pet.  C.  C.  225;  15  Serg.  &  R. 
Penn.  84;  4  Johns.  Ch.  N.  Y.  520;  Cowp.  174;  2  Hagg. 
Adm.  App.  15-144;  I  Cranch,  19;  11  CI.  &  F.  85 ;  3  Wend. 
N.  Y.   173. 

The  public  seal  of  a  foreign  sovereign  or  state  affixed 
to  a  writing  purporting  to  be  a  written  edict,  or  law,  or 
judgment,  is  of  itself  the  highest  evidence,  and  no  further 
proof  is  required  of  such  public  seal,  as  the  court  will 
take  judicial  notice  of  it.  9  Mod.  66;  6  Wend.  N.  Y. 
475;  2  Cranch,  238;  4  Dall.  Penn.  413,  416;  i  Wash.  C.  C. 
363 ;  2  Conn.  85.  But  the  seal  of  a  foreign  court  is  not, 
in  general,  evidence  without  further  proof,  and  conse- 
quently must  be  established  by  competent  evidence.  4 
Cow.  N.  Y.  526,  n;  3  Johns.  N.  Y.  310;  2  Harr.  &  J.  Md. 
193;  3  East.  221. 

It  is  provided  by  Act  of  Congress  of  May  26,  1790, 
"  that  the  acts  of  the  legislatures  of  the  several  states  shall 
be  authenticated  by  having  the  seal  of  their  respective 
states  affixed  thereto."  The  rules  prescribed  by  acts  of 
congress,  however,  do  not  exclude  every  other  mode  of 
authentication,  and  the  courts  may  admit  proof  of  the  acts 
of  the  legislatures  of  the  various  states,  although  not 
authenticated  according  to  the  acts  of  congress.     And  a 
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printed  volume,  purporting  on  its  face  to  contain  the  laws 
of  a  sister  state,  is  admissible  as  prima  facie  evidence  to 
prove  the  statute  law  of  that  state.  12  Serg.  &  R.  Penn. 
203;  4  Cranch,  384;  5  Leigh,  Va.  571 ;  6  Binn.  Penn.  321. 

In  the  absence  of  evidence,  as  a  rule,  the  law  of  another 
state  will  be  presumed  to  be  the  same  as  that  of  the  state 
where  the  court  is  sitting.  8  Mass.  99;  10  L.  R.  A.  367; 
8  Minn.  13;  40  La.  Ann.  766;  50  Iowa,  215.  See  also 
20  Mo.  App.  389;  44  N.  Y.  298;  5  Id.  447;  3  Barb.  N.  Y. 
20;  123  Mass.  36;  125  Pa.  204;  82  N.  Y.  42;  120  Mass. 
387;  56  Hun,  N.  Y.  108. 

Where  a  question  of  common  law  is  involved,  the  pre- 
sumption is  that  the  laws  of  other  states  are  the  same  as 
those  of  the  forum.  10  Wend.  N.  Y.  75;  19  Mo.  84;  15 
111.  263;  86  Ind.  237;  90  Ala.  391;  44  N.  Y.  298;  5 
Id.  447. 

A  foreign  law  proved  by  a  governmental  publication  is 
presumed  to  continue  in  existence  until  the  contrary  is 
shown.  12  L.  R.  A.  612;  82  N.  Y.  57;  17  Abb.  Pr.  49;  4 
Den.  N.  Y.  431;  44  N.  Y.  172  and  cases  cited;  6  N.  Y. 
422;  8  Gray,  150;  28  N.  H.  473. 

In  New  York,  and  many  other  states  of  the  Union,  pro- 
vision is  made  by  statute  for  proof  of  foreign  laws,  both 
statutory  dnd  common.  The  following  section  (942)  of 
New  York  Code  of  Civil  Procedure,  is  substantially  similar 
to  that  enacted  in  other  states.     It  reads  as  follows : 

§  942.  A  printed  copy  of  a  statute,  or  other  written  law, 
of  another  State,  or  of  a  Territory,  of  a  foreign  country, 
or  a  printed  copy  of  a  proclamation,  edict,  decree,  or  ordi- 
nance, by  the  executive  power  thereof,  contained  in  a 
book  or  publication,  purporting  or  proved  to  have  been 
published  by  the  authority  thereof,  or  proved  to  be  com- 
monly admitted,  as  evidence  of  the  existing  law;  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the 
statute,  law,  proclamation,  edict,  decree,  or  ordinance. 
The  unwritten  or  common  law  of  another  State,  or  of  a 

103 


THE  TRIAL  LAWYERS'  ASSISTANT. 

Territory,  or  of  a  foreign  country,  may  be  proved,  as  a 
fact,  by  oral  evidence.  The  books  of  reports  of  cases, 
adjudged  in  the  courts  thereof,  must  also  be  admitted,  as 
presumptive  evidence  of  the  unwritten  or  common  law 
thereof. 

Statutory  provision  is  also  made  in  various  states  for 
the  authentication  of  copies  of  records  of  courts  of  foreign 
countries.  The  New  York  statute  is  similar  to  many 
others  and  reads  as  follows : 

§  952.  A  copy  of  a  record,  or  other  judicial  proceeding, 
of  a  court  of  a  foreign  country,  is  evidence,  when  authen- 
ticated as  follows : 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the 
seal  of  the  court  affixed,  or  of  the  officer  in  whose  custody 
the  record  is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief- judge  or  presiding  magis- 
trate of  the  court  to  the  eflfect,  that  the  person,  so  attesting 
the  record,  is  the  clerk  of  the  court ;  or  that  he  is  the  officer, 
in  whose  custody  the  record  is  required  by  law  to  be  kept ; 
and  that  his  signature  to  the  attestation  is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of 
the  government,  under  whose  authority  the  court  is  held, 
of  the  Secretary  of  State,  or  other  officer  having  the 
custody  of  that  seal,  to  the  effect,  that  the  court  is  duly 
constituted,  specifying  generally  the  nature  of  its  juris- 
diction; and  that  the  signature  of  the  chief-judge  or  pre- 
siding magistrate,  to  the  certificate  specified  in  the  last 
subdivision  is  genuine. 

§  953-  A  copy  of  a  record,  or  other  judicial  proceeding, 
of  a  court  of  a  foreign  country,  attested  by  the  seal  of 
the  court,  in  which  it  remains,  must  also  be  admitted  in 
evidence,  upon  due  proof  of  the  following  facts : 

I.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  the  original. 
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2.  That  the  original  was,  when  the  copy  was  made,  in 
the  custody  of  the  clerk  of  the  court,  or  other  officer 
legally  having  charge  of  it. 

3.  That  the  attestation  is  genuine.  New  York  Code  Civ. 
Pro. 

New  York  Code  Civil  Procedure,  §  956  provides  as 
follows  for  the  authentication  of  documents  from  foreign 
countries : 

§  954.  Nothing  in  this  article  is  to  be  construed,  as 
declaring  the  effect  of  a  record  or  other  judicial  proceeding 
of  a  foreign  country,  authenticated,  so  as  to  be  evidence. 

§  956.  A  copy  of  a  patent,  record  or  other  document 
remaining  of  record  in  a  public  office  of  a  foreign  country, 
certified  according  to  the  form  in  use  in  that  country,  is 
evidence  when  authenticated  as  follows : 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a 
commissioner  appointed  by  the  governor  to  take  the  proof 
or  acknowledgment  of  deeds  in  that  country,  to  the  effect 
that  the  patent,  record  or  document  is  of  record  in  the 
public  office,  and  that  the  copy  thereof  is  correct  and 
certified  in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the 
Secretary  of  State  annexed  to  that  of  the  commissioner, 
to  the  same  effect  as  prescribed  by  law  for  the  authentica- 
tion of  the  certificate  of  such  a  commissioner,  upon  a 
conveyance  to  be  recorded  within  the  State.  The  certifi- 
cate of  the  commissioner,  thus  authenticated,  is  presump- 
tive evidence  that  the  copy  of  the  patent,  record  or  docu- 
ment is  certified  according  to  the  form  in  use  in  the  foreign 
country. 

The  object  of  evidence  is  to  ascertain  the  truth  between 
the  parties  to  an  action  at  law  or  a  suit  in  equity.  Ex- 
perience has  demonstrated  that  this  is  done  by  the  adop- 
tion of  the  followina:  rules,  which  are  now  binding  as  a 
portion  of  our  legal  system : 

I.  The  evidence  must  b^' confined  to  the  point  in  issue. 
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2.  The  substance  of  the  issue  must  be  proved,  but  the 
substance  only  is  required  to  be  proved. 

3.  The  affirmative  of  the  issue  must  be  proved.  Both 
in  civil  and  criminal  cases  it  is  a  rule  that  the  evidence 
shall  be  confined  to  the  point  of  issue. 

EVIDENCE— MODES  OF  PROOF. 

Records  are  to  be  prjDven  by  an  exemplificati'on,  Tduly 
authenticated,  in  all  cases  where  the  issue  is  nul  tiel  record. 
An  examined  copy;  duly  proven,  will  as  a  rule  be  evidence 
in  other  cases. 

Private  writings  are  usually  proven  by  the  evidence  of 
the  attesting  witness.  In  case  of  his  death,  absence  or  other 
legal  inability  to  testify,  his  handwriting  may  be  proved. 
When  the  instrument  is  not  witnessed,  it  may  be  proved  by 
the  evidence  of  the  handwriting  of  the  party,  by  a  person 
who  has  seen  him  write  or  in  a  course  of  correspondence 
has  become  acquainted  with  his  handwriting.  5  Binn. 
Penn.  349;  11  Serg.  &  R.  Penn.  333,  347;  3  Wash.  C.  C. 
R.  31. 

A  witness  may  state  positively  in  the  first  instance  that 
he  knows  the  signature  shown  him  to  be  that  of  defendant, 
and  without  stating  in  the  first  instance  his  means  of 
knowledge.  8  Watts.  Penn.  485.  The  adversary  of  the 
party  examining,  may  ascertain  upon  cross-examination 
his  means  of  knowledge.    Id. 

A  witness  is  qualified  to  testify  as  to  the  handwriting 
of  another  if  it  appear  either : 

1.  That  the  witness  had  seen  defendant  write  at  least 
once ;  or, 

2.  That  he  had  seen  writings  which  defendant  either 
directly  or  indirectly,  acknowledged  to  be  in  his  hand- 
writing, as  for  example  a  note  which  the  defendant  paid; 
or, 

3.  That  he  had  received  letters  and  other  documents, 
purporting  to  be  written  or  signed  by  the  defendant,  in 
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answer  to  letters  written  by  himself,  or  by  his  direction, 
and  addressed  to  defendant,  in  answer  to  letters  written 
by  himself,  and  has  acted  on  them  as  such;  or,  if  the 
acts  of  the  witness  done  pursuant  to  the  letters  purporting 
to  come  from  defendant  have  been  ratified  by  defendant,  or, 

4.  That  in  the  ordinary  course  of  business,  writings  or 
signatures.. purporting  to  have.  beea. written  by  defendant, 
have  been  habitually  passed  through  his  hands,  and  acted 
on  by  him  as  such;  or 

5.  That  as  a  public  officer  he  has  been  called  upon  to 
pass  upon  what  he  believed  to  be  the  defendant's  signature, 
and  has  done  so.  If  it  appear  that  the  knowledge  was 
acquired  for  the  purposes  of  the  trial,  he  is  not  qualified. 
I  Whart.  Ev.  §  707;  Abb.  Tr.  Ev.  395.  After  qualifying 
himself,  the  witness  may  swear  to  his  belief  or  opinion 
as  to  genuineness,  and  this  evidence  is  sufficient  to  go  to 
the  jury  in  proof  of  execution. 

The  opinion  of  a  witness  as  to  the  genuineness  of  other 
alleged  signatures,  not  having  been  put  in  evidence,  is  in- 
admissible. 44  N.  Y.  514.  Nor  can  other  papers  signed 
by  the  party,  the  signatures  to  which  are  admitted  to  be 
genuine,  but  which  are  not  in  evidence,  be  submitted  to  the 
jury  to  enable  them  to  compare  the  signatures.  48  N.  Y. 
456;  82  Id.  41 ;  s.  c.  7  Abb.  N.  C.  98.  But  where  different 
signatures  have  been  put  in  evidence  in  the  cause  the 
jury  may  compare  them,  where  the  question  is  whether 
one  of  them  is  genuine.  30  N.  Y.  355.  In  many  states 
statutes  have  been  passed  similar  to  that  in  force  in  New 
York.  This  statute,  L.  1880,  chapt.  36,  is  substantially 
as  follows :  Comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  court  to  be  genu- 
ine, shall  be  permitted  to  be  made  by  witnesses  in  all  trials 
and  proceedings,  and  such  writings  and  the  evidence  of 
witnesses  respecting  the  same  may  be  submitted  to  the 
court  and  jury,  as  evidence  of  the  genumeness,  or  other- 
wise, of  the  writing  in  dispute. 
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A  witness  cannot  be  compelled  to  answer  as  to  a  part 
of  a  signature  before  being  allowed  to  see  the  whole.  22 
Mich.  161. 

In  the  case  of  Hardy  v.  Norton,  66  Barb.  N.  Y.  527,  the 
court  held  upon  an  issue  as  to  the  genuineness  of  the 
defendant's  sirnature,  several  papers  were  shown  to  him 
in  such  manner  that  he  could  only  see  the  signatures,  and 
he  was  asked  if  the  signatures  were  his.  Then  the  whole 
of  the  papers  were  shown  him,  and  he  was  asked  the  same 
questions,  held  that  it  lay  in  the  discretion  of  the  court 
to  allow  such  a  method  of  cross-examination. 

On  the  question  of  the  genuineness  of  a  signature  mag- 
nified photographs  of  the  writing  in  evidence  were  held 
admissible  upon  proof  of  their  accuracy.  10  Abb.  Pr. 
N.  S.  (N.  Y.)  301 ;  16  Gray,  161.  The  photographer  may 
be  examined  as  an  expert.     16  Gray,  161. 

EVIDEIfCE— BOOKS  OF  ORIGINAI.  ENTRY, 

When  duly  proven,  are  prima  facie  evidence  of  goods 
sold  and  delivered,  and  of  work  and  labor  done.  An 
original  entry,  is  the  first  entry  made  by  a  trades- 
man or  other  person  in  his  account-books,  charging 
another  with  merchandise,  materials,  work  or  labor, 
or  cash  on  a  contract  made  between  them.  The  entry 
must  be  made  in  the  course  of  business,  and  with 
the  intention  of  making  a  charge  for  goods  sold  or  work 
done.  They  ought  not  to  be  made  after  the  lapse  of  one 
day.  I  Nott  &  McC.  S.  C.  130;  4  Id.  77;  4  Serg.  &  R. 
5 ;  9  Id.  285 ;  8  Watts,  Penn.  545.  A  charge  made  in  the 
gross  as  "  190  days'  work,"  i  Nott  &  McC.  S.  C.  130, 
or  for  "  medicine  and  attendance  on  one  of  the  general's 
daughters  in  curing  the  whooping-cough,"  2  Cons.  So.  C. 
476,  were  rejected.  An  entry  of  goods  without  carrying 
out  any  prices  proves,  at  most,  only  a  sale,  and  the  jury 
cannot,  without  other  evidence,  fix  any  price,     i   South. 
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So.  C.  370.  The  charges  should  be  clear  and  specific, 
and  denote  the  particular  work  or  service  qharged  ^s  it 
arises  daily,  and  the  quantity,  number,  weight,  or  other  dis- 
tinct designation  of  the  materials  or  articles  sold  or  fur- 
nished, and  attach  the  price  and  value  to  each  item.  2  Bail. 
So.  C.  449;  I  Nott  &  McC.  S.  C.  130;  2  Const.  S.  C.  745. 

The  entry  must  have  been  made  by  one  having  authority 
to  make  it.  4  Rawle,  Penn.  404,  and  with  the  purpose  of 
charging  the  party.  8  Watts,  Penn.  545.  Proof  of  the 
entry  must  be  made  by  the  person  who  made  it.  12 
Johns.  N.  Y.  461 ;  5  Conn.  496;  i  Dall.  Penn.  239.  When 
the  entries  were  made  by  a  clerk,  they  must  be  proved  by 
him  if  living,  or  if  dead,  or  absent  out  of  the  state,  by 
his  handwriting.     2  Watts.  &  S.  137. 

The  books  and  original  entries,  when  proven  by  the 
oath  of  the  party,  is  prima  facie  evidence  of  the  sale  and 
delivery  of  goods,  or  of  work  and  labor  done,  i  Yeates, 
Penn.  347 ;  3  Vt,  463 ;  i  Cooke,  Tenn.  38.  But  they  are 
not  evidence  of  money  lent  or  cash  paid,  i  Day,  Conn. 
104;  I  Aik.  Vt.  73,  74;  Kirb.  Conn.  289. 

These  entries  are  evidence  in  suits  between  third  parties. 
20  Johns.  N.  Y.  168;  7  Wend.  N.  Y.  160;  15  Mass.  380; 
8  Wheat.  326;  16  Serg.  &  R.  89. 

EVIDENCE— EXPERT, 

The  principles  upon  which  Expert  Evidence  is  received 
in  courts  of  justice  were  well  stated  by  Earl,  J.,  in  Fer- 
guson V.  Hubble,  97  N.  Y.  513,  as  follows:  "Witnesses 
who  are  skilled  in  any  science,  art,  trade  or  occupation, 
may  not  only  testify  to  facts,  but  are,  sometimes  permitted 
to  give  their  opinions  as  experts.  This  is  permitted  be- 
cause such  witnesses  are  supposed,  from  their  experi- 
ence and  study,  to  have  peculiar  knowledge  upon  the 
subject  of  inquiry  which  jurors  generally  have-  riot,  and 
„re  thus  supposed  to  be  more  capable  of  drawing  con- 
clusions from  facts,  and  base  opinions  upon  them,  than 
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jurors  generally  are  presumed  to  be;  opinions  are  also 
allowed  in  some  cases  where,  from  the  nature  of  the  matter 
under  investigation,  the  facts  cannot  be  adequately  placed 
before  the  jury  so  as  to  impress  their  minds,  as  they  im- 
press the  mind  of  a  competent,  skilled  observer,  and  where 
the  facts  cannot  be  stated  or  described  in  such  language 
as  will  enable  persons,  not  eye-witnesses,  to  form  an  ac- 
curate judgment  in  regard  to  them,  and  no  better  evidence 
than  such  opinion  is  attainable."  See  also  79  N.  Y.  266; 
68  Id.  551 ;  81  Id.  79;  109  Id.  301,  345;  90  Id.  640;  115  Id. 
61 ;  118  Id.  424.    Lawson's  Expert  and  Opinion  Evidence. 

It  is  not  an  objection  to  the  admissibility  of  the  opinion 
of  an  expert  witness,  that  the  question  put  to  him  involved 
the  point  to  be  decided  by  the  jury.  Littlejohn  v.  Shaw, 
159  N.  Y.  188.  It  was  said  by  the  court  in  this  case  that, 
"  When  the  question  concerns  a  matter,  as  to  which  it 
may  be  fairly  supposed  that  jurors  are  competent  to  reach 
a  judgment  from  the  exercise  of  that  common  knowl- 
edge vvhich  is  attributable  to  man,  the  opinions  of  wit- 
nesses are  not  admissible.  It  is  as  to  subjects,  upon  which 
jurors  are  not  as  well  able  to  judge  for  themselves  as  is 
the  witness,  that  an  expert,  as  such,  is  permitted  to  testify. 
The  established  rule  is  that  upon  questions  of  science,  or 
skill,  or  trade,  persons  experienced  in  those  particular  de- 
partments may  be  allowed  to  give  their  opinions  in  evi- 
dence. The  rule  is  confined  in  its  operation  to  cases  in 
which,  from  the  very  nature  of  the  subject,  facts  dis- 
connected from  such  opinions  cannot  be  so  presented  to  a 
jury  as  to  enable  them  to  pass  upon  the  question  with 
the  requisite  knowledge  and  judgment."  7  Wend.  N.  Y. 
73;  97  N.  Y.  507;  118  Id.  424;  95  U.  S.  297.    Id. 

The  ground  of  objection  to  the  reception  of  expert  evi- 
dence should  be  specifically  stated.  To  object  because 
the  questions  were  immaterial  and  incompetent  is  not  suf- 
ficient. Wallace  v.  Vacuum  Oil  Co.,  35  N.  Y.  St.  R.  697, 
afl'd  in  38-N.  Y.  St.  R.  441,  128  N.  Y.  579. 
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EXCEPTIONS  AND  OBJECTIONS. 

A  bill  of  exceptions  is  a  written  statement  of  objections 
to  the  decision  of  the  court  upon  a  point  of  law,  made  by 
a  party  to  the  cause,  and  properly  certified  by  the  judge 
or  court  who  made  the  decision.  The  purpose  of  a  bill 
of  exceptions  is  to  put  the  decision  objected  to  upon 
record  for  the  information  of  the  court  having  cognizance 
of  the  cause  in  error.  Bills  of  exceptions  are  authorized 
by  statute.  West.  2  (13  Edw.  i.),  c.  31,  the  principles  of 
which  have  been  embodied  in  the  statutory  laws  of  the 
various  states.  It  provides  for  compelling  the  judges  to 
sign  such  bills,  and  for  securing  the  insertion  of  the  ex- 
ceptions upon  the  record.  They  may  be  brought  by  either 
plaintiff  or  defendant. 

An  objection  presents  to  the  court  the  question  upon 
which  its  decision  is  asked,  together  with  the  grounds  of 
the  decision.  An  objection  also  presents  to  the  appellate 
court  the  exact  points  which  were  at  issue  in  the  trial 
court,  and  the  grounds  on  which  the  judge  was  requested 
to  base  his  decision  or  ruling.  The  objection  is  oral  and 
always  precedes  an  exception.  An  exception,  as  the  word 
is  usually  used,  is  an  objection  taken  to  the  decision  of  the 
trial  judge  upon  a  question  of  law.  An  exception  is  the 
second  step  in  the  proceedings  taken  to  obtain  a  review 
of  error  committed  by  the  trial  judge,  and  is  the  mode 
by  which  an  objection  is  saved.  If  an  exception  is  not 
taken  an  objection  is  lost,  however  meritorious  it  may  have 
been.  An  exception,  however,  unlike  an  objection,  does 
not  give  the  exact  grounds  on  which  it  is  based,  except 
where  objections  are  unnecessary,  as  in  the  case  of  in- 
structions where  exceptions  take  the  place  of  objections. 

OBJECTION   TO   PLEADING,   WHEN  MADE. 

An  objection  to  a  pleading  made  for  the  first  time  in 
an  appellate  court,  will  not  be  available  where  the  defect 
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could  have  been  remedied  by  amendment  if  the  objection 
had  been  made  in  the  trial  court.  125  N.  Y.  651 ;  93  N. 
C.  252.  An  objection  as  to  the  form  of  the  action  cannot 
be  raised  for  the  first  time  in  the  appellate  court.  130  N. 
Y.  152;  134  Ind.  547.  Nor  as  a  rule  can  an  objection 
to  the  sufficiency  of  a  complaint  be  raised  for  the  first 
time  on  appeal.  134  N.  Y.  97;  132  Id.  507;  no  Id. 
170. 

An  objection  to  a  pleading  upon  the  ground  of  am- 
biguity, uncertainty  or  inconsistency  cannot  be  raised  on 
appeal  for  the  first  time.  143  Ind.  574;  69  Hun,  N.  Y. 
202.  Nor  as  a  rule  for  duplicity,  (6  Tex.  App.  181)  ; 
multifariousness,  (95  Mich.  534),  or  a  misjoinder  of 
causes  of  action.     112  N.  C.  578;  86  Iowa,  594. 

Where  an  application  to  amend  a  pleading  in  the  trial 
court  is  denied,  an  exception  should  be  taken  to  the  re- 
fusal of  the  court  to  allow  an  amendment.  128  111.  398; 
90  Va.  696. 

EVIDENCE— OBJECTIONS   TO,   "WHEN   MADE. 

Objections  to  evidence  raised  for  the  first  time  on  ap- 
peal are  not  available.  151  Mass.  537;  132  N.  Y.  483; 
122  Id.  91 ;  117  Id.  606;  129  Id.  634;  108  N.  C.  507;  165 
Mass.  160. 

If  an  objection  is  not  made  at  the  time  evidence  is 
offered  it  will  be  deemed  to  have  been  waived  as  a  gen- 
eral rule.     114  N.  Y.  566;  130  Ind.  364. 

As  a  general  rule  an  objection  to  the  admission  of  evi- 
dence, which  does  not  show  the  ground  upon  which  it  is 
made,  will  not  raise  any  question  on  appeal.  117  Ind. 
416;  109  N.  Y.  621 ;  24  N.  Y.  St.  Rep.  81 ;  100  N.  C.  150. 
An  objection  to  evidence  as  incompetent  must  state  the 
reason  which  makes  it  incompetent.  97  Mo.  137;  8 
Mont.  499. 

An  exception  to  a  deposition  on -the  ground  that  it  does 
not  appear  to  be  in  conformity  with  all  the  regulations 
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of  the  statute  is  too  general  to  be  available.  Bulwinkle 
V.  Cramer,  (S.  C.)  8  S.  E.  Rep.  689. 

An  objection  to  a  transcript  of  a  judgment  of  another 
state  that  it  does  not  contain  a  certificate  of  the  presiding 
judge  "  that  the  attestation  is  in  due  form  of  law,"  must 
be  specific.     25  Neb.  735. 

A  general  objection  to  the  testimony  of  a  witness,  a 
portion  of  which  is  competent,  is  too  general.  100  N. 
C.  161 ;  86  Ala.  617;  y-j  Ga.  192. 

A  bill  of  exceptions  to  the  exclusion  of  evidence  should 
show  what  the  answer  asked  for  would  have  been,  or 
what  the  party  offered  to  prove  thereby.  116  Ind.  511, 
438;  70  Tex.  183;  74  Iowa,  733. 

The  ground  of  an  objection  should  always  be  stated 
by  counsel  making  it,  in  order  that  opposing  counsel  may, 
if  possible  obviate  it,  and  to  enable  the  court  to  see  the 
precise  point  raised.  109  N.  Y.  621;  114  Id.  487;  109 
id.  301;  133  Id.  425;  90  Id.  664;  12  Id.  442;  158  Mass. 
381 ;  103  Mich.  173.  But  a  general  objection  is  good  if 
the  evidence  is  inadmissible  for  any  purpose.  143  N.  Y. 
677;  59  Id.  336;  90  Id.  664;  105  Id.  659;  115  Mo.  409; 
119  Id.  126. 

A  repetition  of  objections  and  exceptions  is  unneces- 
sary when  some  kind  of  evidence  is  afterward  offered. 
79  Calif.  633;  18  Colo.  170.     Contra.  25  Me.  414. 

The  objection  cannot  be  made  for  the  first  time  in  the 
appellate  court  that  secondary  evidence  was  admitted  in 
the  court  below.  85  Hun,  N.  Y.  178;  157  111.  90,  and 
the  same  is  true  of  an  objection  that  oral  testimony  was 
admitted  for  the  purpose  of  varying  the  terms  of  a  con- 
tract in  writing.  83  Iowa.  756;  23  Cal.  58;  19  La.  482, 
and  of  hearsay  evidence.  5  Nev.  349.  and  of  incom- 
petent evidence.     148  N.  Y.  112;    99  Id.  592;    102  Id. 

228. 

When  an  exception  is  taken  to  illegal  evidence,  and  it 
is  admitted,  if  such  evidence  bears  in  the  least  degree  on 
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the  result,  it  is  fatal.  47  N.  Y.  188;  i  Comst.  N.  Y.  519; 
43  N.  Y.  20Q,  but  if  it  could  hot  possibly  have  injured  the 
person  against  whom  it  was  admitted,  the  error  may  be 
disregarded.     47  N.   /.  188. 

To  make  an  exception  on  account  of  the  rejection  of 
testimony  available,  the  party  should  make  his  offer  in 
such  plain  terms  as  to  leave  no  room  for  doubt  as  to  what 
was  intended.  If  the  offer  is  open  to  two  constructions, 
he  cannot  in  an  appellate  court  insist  upon  that  con- 
struction which  is  most  favorable  to  himself,  unless  it 
appear  that  it  was  so  understood  by  the  court  which  re- 
jected the  testimony.  Daniels  v.  Patterson,  3  N.  Y.  47. 
See,  also  145  N.  Y.  624. 

When  a  c[uestion  asked  a  witness  calls  for  nothing  but 
evidence  which  is  proper,  but  in  the  course  of  the  answer 
improper  matter  is  added  or  intermingled  with  it,  the 
remedy  of  the  opposite  oarty  is  by  motion  to  strike  out 
whatever  appears  to  be  improoer  or  irresponsive  to  the 
inquiry.  Holmes  v.  Roper,  et  al.  141  N.  Y.  69;  37  N. 
Y.  166;  75  N.  Y.  164;  no  N.  Y.  562.  And  when  in 
such  a  case  the  party  against  whom  the  testimony  was 
given,  omits  at  the  trial  to  insist  upon  his  right  to  have 
what  is  incompetent  separated  from  what  is  competent, 
and  the  former  excluded,  he  cannot,  upon  appeal,  select 
such  parts  of  the  testimony  as  may  appear  to  be  im- 
proper, but  was  not  necessarily  called  for  by  the  question, 
and  ask  the  court  to  reverse  on  such  grounds.  141  N. 
Y.  69. 

EXCEPTIONS  AND  OBJECTIONS— OBJECTION  THAT 
THERE  IS  A  VARIANCE  BETWEEN  PI.EADING  AND 
PROOF. 

An  objection  that  there  is  a  fatal  variance  between  the 
allegations  in  a  complaint,  and  the  evidence  should  be 
made  in  the  trial  court,  and  the  objection  will  not  be  con- 
sidered if  rhade  for  the  first  time  in  the  appellate  court. 
Gillies  V.  Improvement  Co.  147  N.  Y.  420.     And  where 
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a  case  has  been  tried  upon  the  theory  that  a  plaintiff  if 
entitled  to  recover  at  all,  must  recover  under  a  contract, 
and  not  upon  a  quantum  meruit,  and  no  objection  having 
been  taken  or  made  to  the  introduction  of  evidence  show- 
ing amount  due  plaintiff  under  the  contract,  the  court 
must  treat  the  pleadings  as  amended  so  as  to  conform 
same  to  the  proof  introduced.  Especially  is  this  true 
where  there  was  no  motion  to  dismiss  the  plaintiff's  com- 
plaint because  of  failure  of  proof;  this  objection  is  waived 
unless  taken  at  the  trial,  and  distinctly  taken.  14  N.  Y. 
143;  53  Id.  483;  58  Id.  308;  7  Hun,  N.  Y.  583;  7  Abb. 
N.  C.  258. 

Where  a  cause  is  tried  by  the  court  without  an  objec- 
tion that  the  case  made  by  the  proof  varies  from  that 
stated  in  the  complaint,  a  general  exception  to  the  de- 
cision on  the  facts  and  the  law  raises  only  the  question 
whether  the  law  is  correctly  decided  on  the  facts  proved, 
irrespective  of  the  pleadings.     Belknap  v.  Sealey,   14  N. 

Y.  144. 

An  objection  to  evidence  on  the  ground  that  there  is  a 
variance  between  the  pleadings  and  the  proof  should  be 
taken  immediately  when  such  evidence  is  offered.  (36 
Md.  236),  or  by  a  motion  for  a  non-suit,  or  to  exclude 
the  evidence,  or  by  request  for  instruction  to  find  for 
party  who  would  be  injured  by  the  evidence.  141  111. 
442;  83  Va.  827. 

EXCEPTIONS  TO  INSTRUCTIONS,  WHEN  TAKEN,   ETC. 

Exceptions  to  the  instructions  given  by  the  court  to 
the  jury  must  be  taken  in  the  trial  court  as  a  rule,  or  they 
will  not  be  considered  in  the  appellate  court.  151  Mass.  71, 
295;  13  N.  Y.  Supp.  574.  In  some  jurisdictions  the  rule 
has  been  changed  by  statute.  The  statutes  are  usually 
similar  to  Rev.  Stat.of  Texas,  Art.  13 18,  which  provides  in 
substance  that  no  exceptions  need  be  taken  to  an  erroneous 
charge  in  order  to  bring  it  up  on  appeal. 
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The  objectionable  portions  of  a  charge  must  in  the  ab- 
sence of  statute,  be  pointed  out  specifically,  and  the 
judge's  attention  directed  to  the  proposition  or  propositions 
complained  of,  in  order  that  he  may  have  an  opportunity 
to  remedy  the  omission,  or  correct  his  charge  if  erroneous. 
132  N.  Y.  464;  8  Id.  276;  114  Id.  6. 

A  general  exception  to  the  entire  charge  is  not  avail- 
able on  appeal  if  any  portion  of  it  is  correct.  132  N.  Y. 
464;  116  Id.  606;  88  Id.  13,  668. 

A  single  exception  to  the  refusal  of  the  court  to  charge 
several  propositions  is  not  available  in  an  appellate  court. 
114  N.  Y.  6. 

In  the  case  of  Tousey  v.  Roberts,  114  N.  Y.  316,  the 
court  said :  "  The  case  shows  that  the  defendant  requested 
the  court  to  charge  six  propositions,  which  are  set  forth, 
but  it  does  not  show  what  answer  the  court  made  or  how 
it  disposed  of  them.  But  two  exceptions  were  taken  to 
the  charge,  one  to  the  instruction  as  to  the  supervision 
of  the  building,  which  has  been  discussed,  and  the  fol- 
lowing :  "  Defendant's  counsel  also  excepts  severally  to 
each  and  every  refusal  of  the  court  to  charge  each  and 
every  proposition  requested  by  defendant's  counsel." 
It  is  urged  that  the  refusal  to  charge  the  first  and  second 
of  the  six  propositions  was  error.  It  is  sufficient  to  say 
that  the  case  does  not  show  that  the  court  refused  to 
charge  any  one  of  the  requests.  The  exception  above 
quoted  did  not  point  out  wherein  defendant's  counsel  con- 
ceived the  court  to  have  erred,  and  thus  give  an  oppor- 
tunity for  correction,  for  which  reason  it  is  unavailing. 
(40  N.  Y.  556;  45  N.  Y.  129;  4  Hun,  N.  Y.  389;  s.  c. 
6  T.  &C.  665;  93  U.  S.  46.)" 

In  the  case  of  Beaver  v.  Taylor,  93  U.  S.  46,  the  Su- 
preme Court  of  the  United  States,  said :  "  The  plaintiff 
excepted  to  the  refusal  of  the  court,  and  excepted,  also, 
'  to  so  much  of  the  charge  of  the  court  as  given,  as  was 
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in  conflict  with  and  variant  from  the  several  propositions ' 
presented  by  him." 

"  It  is  upon  this  presentation  of  the  case  that  this  court 
is  asked  to  reverse  the  judgment  entered  upon  the  ver- 
dict." 

"  I.  The  entire  series  of  propositions  was  presented  as 
one  request ;  and  if  any  one  proposition  was  unsound, 
an  exception  to  refusal  to  charge  the  series  cannot  be 
maintained,  ii  N.  Y.  416;  6  Id.  233;  7  Id.  266.  All  of 
these  propositions  were  not  sound;  notably  the  fifth  re- 
quest could  not  be  complied  with. 

"  2.  If  the  entire  charge  of  the  court  is  excepted  to,  or 
a  series  of  propositions  contained  in  it  is  excepted  to  in 
gross,  and  any  portion  thus  excepted  to  is  sound,  the 
exception  cannot  be  sustained,  i  Wall.  644;  2  Wall.  328; 
2  Denio.  213 ;  40  N.  Y.  556.  The  charge  before  us  was 
confessedly  sound  upon  the  most  of  its  points. 

"3.  An  exception  to  such  portions  of  a  charge  as  are 
variant  from  the  requests  made  by  a  party,  not  pointing 
out  the  variances  cannot  be  sustained.  40  N.  Y.  556; 
45  Id.  129;  47  Id.  570.  It  is  not  the  duty  of  a  judge  at 
the  circuit  court,  or  of  an  appellate  court,  to  analyze  and 
com.pare  the  requests  and  the  charge,  to  discover  what  are 
the  portions  thus  excepted  to.  One  object  of  an  excep- 
tion is  to  call  the  attention  of  the  circuit  judge  to  the 
precise  point  as  to  which  it  is  supposed  he  has  erred,  that 
he  may  then  and  there  consider  it,  and  give  new  and  dif- 
ferent instructions  to  the  jury,  if  in  his  judgment  it  should 
be  proper  to  do  so.  Ayrault  v.  Bk.,  47  N.  Y.  576.  An 
exception  in  the  form  we  are  considering  entirely  defeats 
that  object." 

"  For  these  reasons,  the  bill  of  exceptions  fails  to  pre- 
sent any  point  that  we  can  consider."  This  case  is  cited 
in  95  U.  S.  301;  98  Id.  284;  loi  Id.  149;  105  Id.  646; 
III  Id.  338;32  0hioSt.,  88,  89. 
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In  the  case  of  Walsh  v.  Kelly,  40  N.  Y.  556,  at  the 
dose  of  the  evidence,  and  before  the  judge  charged  the 
jury,  the  defendant's  counsel  submitted  to  the  court  a 
series  of  propositions,  including  thirteen  requests  to 
charge  the  jury.  The  judge  charged  the  jury  elaborately, 
submitting  substantially  all  the  issues  in  the  case  to  them, 
and  it  is  stated  in  the  case  at  the  close  of  the  charge  that 
the  court,  as  to  the  requests  to  charge,  made  by  the  de- 
fendant's counsel,  as  to  each  and  every  of  the  said  propo- 
sitions, refused  to  charge  further,  or  otherwise,  in  re- 
spect thereto  than  as  in  the  foregoing  charge,  and  that 
"  the  defendant's  counsel  thereupon  excepted  to  the  charge 
as  made  by  the  court,  and  each  and  every  part  thereof." 
The  court  said :  "  This  is  quite  too  general." 

It  was  held  in  the  case  of  Hart  v.  The  Rensselaer  and 
Saratoga  Railroad  Co.,  4  Seld.  R.,  N.  Y.  37,  that  if  the 
charge  of  the  Court  contain  two  propositions,  and  there  is  a 
general  exception  to  the  charge,  a  new  trial  will  not  be 
granted,  if  either  of  the  propositions  are  correct.  It  was 
held  in  the  case  of  Osgood  v.  Osgood,  2  Seld.  R.  N.  Y.  233, 
that  a  general  exception  to  the  whole  of  the  charge  of  the 
court,  and  each  part  of  it,  when  the  charge  involves  more 
than  a  single  proposition  of  law,  and  is  not  in  all  respects 
erroneous,  presents  no  question  for  review  upon  appeal. 
The  rule  is  settled  in  this  court,  that  a  general  exception 
to  a  charge  containing  distinct  propositions  is  unavail- 
ing, unless  the  party  excepting  can  show  that  each  propo- 
sition is  erroneous  to  his  prejudice.  Haggart  et  al.  v. 
Morgans,  i  Seld.  R.  N.  Y.  422.  And  the  case  is  not  differ- 
ent where  the  exception  is  to  the  whole,  and  each  and  every 
part  of  the  charge.  Jones  v.  Osgood,  2  Seld.  R.  N.  Y.  233 ; 
Caldwell  v.  Murphy,  i  Kern.  R.  N.  Y.  416.  In  the  latter 
case,  the  exception  taken  at  the  conclusion  of  the  charge 
was  to  each  and  every  part  of  the  charge,  and  it  was  held 
in  this  court  to  present  no  question  for  review,  as  some 
portions  of  the  charge  were  unobjectionable. 
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The  defendant's  exceptions  to  the  judge's  refusal  to 
charge  are  equally  untenable.  The  defendant's  counsel 
submitted  thirteen  distinct  written  propositions,  .upon 
which  he  requested  the  judge  to  charge.  These  propo- 
sitions were  submitted  to  the  judge  before  his  charge  was 
made,  and  his  charge  substantially  embraced  them  all,  as 
I  read  it,  and  it  is  conceded  that,  as  to  most  of  the  propo- 
sitions, the  charge  was  unexceptionable;  and  where  the 
propositions  are  so  numerous  and  the  judge's  charge 
covers  them  generally,  it  is  the  duty  of  counsel  to  call  his 
attention  particularly  to  any  one  upon  which  more  definite 
instructions  are  desired,  to  make  an  exception  to  his  re- 
fusal available.  Zabriskie  and  others  v.  Smith,  3  Kern. 
R.  N.  Y.  323.  An  exception  to  a  refusal  to  adopt,  in  gross, 
a  series  of  propositions  in  the  form  of  a  request  to  charge, 
is  unavailing,  if  the  judge's  charge  covers  the  proposition 
substantially.  The  attention  of  the  court  should  be  drawn  to 
each,  and  each  should  be  the  subject  of  a  specific  ruling  by 
the  judge,  and  a  specific  exception  by  the  party.,  Magee 
V.  Badger  and  others,  34  N.  Y.  247;  Hunt  v.  Maybee,  3 
Seld.  R.  N.  Y.  273;  Magie  v.  Baker,  14  N.  Y.  434.  .Here 
were  thirteen  distinct  propositions  submitted,  and  the  judge 
charged,  as  he  believed,  embracing  them  all,  and  refused 
to  charge  further,  and  the  defendant's  counsel  barely  ex- 
cepted to  the  refusal,  as  to  each  proposition,  without  in 
any  manner  calling  the  judge's  attention  to  the  portions 
he  was  dissatisfied  with,  which  is  little  more  than  a  gen- 
eral exception  to  the  whole.  It  was  an  exception  ap- 
plying in  terms  to  each  and  all  of  the  thirteen  proposi- 
tions, as  well  those  which  the  defendant  concedes  were 
fully  charged  as  those  of  which  he  complains  the  charge 
was  not  sufficiently  explicit.  When  the  judge  had  com- 
pleted his  charge,  it  was  the  duty  of  counsel  to  call  his 
attention  to  any  portion  where  he  desired  more  specfic 
instruction. 

Assuming  however,  that  this,  exception  is  sufficient  to 
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bring  under  review  in  this  court  all  of  these  thirteen  prop- 
ositions, in  connection  with  the  whole  charge,  and  that  we 
are  to  review  the  whole  charge,  embracing  thirty-two  folios 
of  the  printed  case,  then  I  have  to  say  that  an  attentive 
examination  of  these  requests  and  the  charge  of  the  judge, 
has  satisfied  me  that  the  charge  has  substantially  covered 
them  all  and  is  substantially  correct.  The  judge  is  not 
obliged,  in  his  charge,  to  adopt  the  language  of  counsel, 
but  is  at  liberty  to  employ  his  own,  and  is  not  guilty  of  the 
imputation  of  error  if  he  charges  the  request  made  upon 
him  substantially  correct.  If  anything  in  these  requests 
can  be  said  to  be  omitted  or  not  specifically  noticed  in  the 
charge,  they  are  of  matters  which  the  evidence  in  the 
case  did  not  call  for  the  charge,  or  else  an  excuse  is  found 
in  the  fact  that  the  judge  should  not  have.fassumed  the 
facts  which  it  belonged  to  the  jury  to  say  whether  they 
were  established  by  the  evidence  or  not." 

In  the  case  of  Ayraull  v.  The  Pacific  Bank,  47  N.  Y. 
575,  the  court  said :  "  The  defendant's  counsel  presented 
sixteen  requests  to  charge  upon  distinct  points,  presenting 
substantially  the  same  question  in  divers  forms  and  with 
nice  distinctions.  Whether  they  were  all  especially  and 
succinctly  noticed  by  the  judge  in  his  charge,  is  not  im- 
portant. Doubtless  all  that  were  material  were  re- 
sponded to,  but  this  can  only  be  ascertained  by  a  careful 
and  critical  study  of  the  charge  and  the  requests  in  con- 
nection. This  court  is  not  called  upon  to  perform  this 
task.  It  was  for  the  counsel  to  do  this  and  to  take  his 
exceptions,  specifically,  to  any  omission  or  refusal  to 
charge  as  requested. 

An  omission  to  charge  any  specific  request  may  have 
been  inadvertent,  and  had  the  attention  of  the  judge  been 
called  to  the  omission,  it  would  have  been  remedied.  The 
exception  is  to  "  the  refusal  to  charge  each  of  the  requests 
submitted,  except  so  far  as  embraced  in  the  charge  de- 
livered ; "  and  the  exception  to  the  chiirge  is.  "  to  every 
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part  of  the  charge  which  is  inconsistent  with  such  re- 
quests." This  court  has  uniformly  held  that  exceptions 
in  that  form  present  no  question  for  review.  The  office 
of  an  exception  is  to  point  out  some  specific  error  in  law, 
and  the  counsel  should,  by  his  exception,  lay  his  finger 
upon  the  precise  request  refused,  or  error  in  the  charge, 
not  only  that  the  court  may,  upon  the  error  being  pointed 
out,  correct  it,  but  also  that  the  court  of  review  may  not 
be  left  to  spell  out  and  dig  up  errors,  which  after  they 
are  discovered,  may  be  more  apparent  than  real,  and 
may  have  arisen  from  mere  inadvertence  or  a  misap- 
prehension upon  the  trial.     Beaver  v.  Taylor,  93   U.   S. 

55- 

The  rule  requiring  exceptions  to  be  specific  and  to  pre- 
sent the  very  point  intended  to  be  raised,  is  reasonable 
and  well  settled,  and  to  it  there  is  no  exception.  Kluender 
v.  Lynch,  4  Keyes,  N.  Y.  364 ;  Walsh  v.  Kelly,  40  N.  Y. 
556;  Magee  v.  Badger,  34  N.  Y.  247;  Chamberlain  v. 
Pratt,  33  N.  Y.  47 ;  Hunt  v.  Maybee,  3  Seld.  273. 

In  the  case  of  Smedis  v.  R.  R.  Co.,  88  N.  Y.  23,  the 
court  said :  "  The  judge  refused  to  charge  the  second, 
third  and  fourth  requests.  The  questions  raised  by  these 
requests  were  also  involved  in  the  motion  to  dismiss  the 
complaint,  and  have  been  considered  in  our  discussion  of 
that  motion.  *****  g^j-  jf  ^jjg  court  erred  in 
refusing  to  charge  one  or  more  of  the  propositions  as  re- 
quested, some  charged  in  a  modified  form  and  others  not 
charged,  an  exception  taken  in  the  form  in  which  it  ap- 
pears in  this  case  cannot  be  sustained.  The  exception 
must  be  more  specific,  and  point  out  the  particular  request 
to-which  it  is  intended  to  apply."  See,  also  5  N.  Y.  422; 
5  Denio,  N.  Y.  213 ;  6  N.  Y.  235 ;  7  Id.  266. 

In  Kentucky,  Iowa,  Montana,  and  Washington,  a  party 
taking  exceptions  is  not  required  to  specify  errors',  or 
to  state  ground  of  exceptions  to  instructions  given  by  the 
court. 
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EXCEPTIONS,  TIME  OF  TAKING. 

If  exceptions  are  desired  to  instructions  given  they 
should  be  taken  before  the  jury  retire,  at  the  close  of  the 
charge,  or  they  will  be  too  late.  125  Mass.  574;  83  Mo. 
608;  102  U.  S.  120. 

EXCEPTION—    INSTRUCTIONS    AS    TO    MATERIAL    QUES- 
TIONS. 

It  is  a  fatal  error -for  the  judge  to  fail  to  call  the  atten- 
tion of  the  jury  to  material  matter  of  evidence  after  being 
requested  to  do  so.  2  Cow.  N.  Y.  479,  and  according 
to  the  weight  of  authority  including  a  failure  to  charge 
the  jury  in  a  case  proper  for  a  charge.  4  Cranch.  60, 
62;  2  Blatchf.  C.  C.  i;  5  Gray,  Mass.  loi.  Compare 
State  V.  Morris,  3  Hawks,  N.  C.  390.  But  not  in- 
cluding a  failure  to  charge  the  jury  on  points  of 
law  when  not  requested.  6  Wend.  N.  Y.  274;  2  Pet.  U. 
S.  15;  I  Halst.  N.  J.  132;  4  Id.  153;  2  Blatchf.  C.  C.  i  ; 
II  Cush.  Mass,  123;  38  Me.  227.  When  requested  the 
court  should  charge  the  jury  upon  any  question  of  law 
pertinent  to  the  issues,  and  if  counsel  neglects  to  make  a 
request  he  cannot  afterward  take  advantage  of  the  judge's 
omission.  141  Mass.  407;  136  Id.  133;  145  Pa.  St.  399, 
586 ;  39  N.  Y.  St.  Rep.  197 ;  61  Hun,  N.  Y.  272 ;  82  Tex. 
222;  93  Ind.   I. 

EXCEPTION  TO  CONDUCT  OF  TRIAL  JUDGE. 

An  exception  lies  to  incidental  remarks  made  by  the 
judge  in  the  nature  of  instructions,  which  are  calculated 
to  influence  the  jury,  yy  N.  Y.  182,  affirming  43  Super. 
Court  (J.  &  S.)  261 ;  47  N.  Y.  282.  An  exception  also 
lies  to  either  conduct  or  improper  remarks  made  by  the 
judge  during  the  course  of  the  trial,  if  taken  at  the  time. 
133  111.  234;  152  Pa.  St.  615 ;  16  N.  Y.  Supp.  92;  75  Iowa, 
742.  It  seems,  however,  that  this  rule  does  not  apply  to 
remarks  addressed  to  counsel  in  the  course  of  argument 
or  ruling  on  application  made  during:  the  trial.  In  this 
class  of  cases  it  seems  that  the  remedy  is  by  motion  for 
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new  trial.  Abbott's  Trial  Brief  of  Civil  Issues  before  a 
Jury  6i.  See,  also  47  N.  Y.  298;  "jy  Id.  191 ;  52  Id.  652; 
65  Id.  78,  nor  to  an  alleged  abuse  of  judicial  discretion, 
"  such  as  whether  the  jurors  shall  be  allowed  to  separate, 
whether  they  shall  be  furnished  Tefreshments,  whether 
they  may  Tmn^  in  a  sealed  verdict,  and  the  length  of  time 
they  may  be  kept  together  for  -the  purpose  of  agreement, 
and  for  any  abuse  in. the  exercise  of  this  discretion,  re- 
dress is  to  be  obtained  not  by  a  review  upon  a  bill  of  ex- 
ceptions, but  by  a  motion  to  set  aside  the  verdict  as  for 
misconduct  of  the  jury.  Such  was  the  mode  pursued  in 
II  How.  Pr.  260;"  47  N.  Y.  298. 

EXCEPTIONS   TO   IMPROPER  REMARKS   OF   COUNSEL. 

Exceptions  to  improper  remarks  of  counsel  must  be 
taken  at  the  time  they  are  made,  according  to  the  weight 
of  authoritv.  137  Mass.  92;  148  111.  440,  and  this  is  true 
although  court  commands  counsel  not  to  interrupt  his 
adversary  again.  76  Ind.  'X'kS-  But  in  the  case  of  Stone 
v.  State,  22  Tex.  App.  185,  where  the  language  of  counsel 
was  grossly  improper  the  appellate  coi:rt  granted  a  new 
trial. 

EXCEPTION  TO  DENIAL   OF  MOTION  FOR  NEAV  TRIAL. 

When  a  motion  for  a  new  trial  is  made  the  grounds 
upon  which  it  is  based  should  be  clearly  stated  {jj  Iowa, 
600;  88  Ga.  321),  and  an  exception  must  be  taken  to  the 
refusal  of  the  judge  to  grant  a  new  trial.  (125  Mo.  474; 
137  111.  159),  and  the  exception  should  be  taken  at  the 
time  the  motion  is  denied.  137  Ind.  159. 
EXCEPTIONS,  SUFFICIENCY  OF  BILL  OF. 

The  appellant  must  see  that  the  errors  complained  of  are 
clearly  set  forth  in  the  bill  of  exceptions.  (2  N.  Y.  98; 
3  N.  Y.  322.)  The  objections,  rulings,  exceptions  and 
the  facts  upon  which  the  action  of  the  trial  court  was 
based  must  all  be  set  forth  in  due  order.  And  in  some 
jurisdictions  the  appellant  must  show  that  he  was  preju- 
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diced  by  such  errors.  115  Mass.  438;  51  Tex.  112;  103 
Ind.  90;  18  La.  597;  97  N.  C.  94;  98  N.  C.  154;  99  N.  C. 
148;  75  Iowa,  543;  70  Tex.  138;  8  Mont.  157,  291.  But 
in  some  cases  it  has  been  held  that  all  errors  are  presumed 
to  work  injury  to  the  party  against  whom  they  are  com- 
mitted, unless  it  is  clearly  shown  that  no  injury  could  have 
resulted.     76  Cal.  240;  73  Iowa,  546. 

Where  the  paper  book  of  the  plaintiff  in  error  does 
not  contain  the  pleadings,  the  court  will  assume  that  they 
sustain  the  verdict.  17  Atl.  R.  238.  No  prejudice  will 
be  presumed  by  an  appellate  court  from  the  allowance  of 
an  amendment,  where  none  is  shown.  37  Minn.  507;  5 
S.  Rep.  628. 

It  will  be  presumed  in  the  appellate  court,  in  the  absence 
of  a  showing  to  the  contrary,  that  instructions  were  based 
upon  the  testimony.  74  Iowa,  306 ;  98  N.  C.  708 ;  76  Col. 
404,  487:4  L.  R.  A.  458. 

Where  all  the  evidence  is  not  presented  on  appeal,  an 
appellate  court  will  presume  that  it  was  sufficient.  127 
U.  S.  63;  no  N.  Y.  650;  39  Kan.  391 ;  74  Iowa,  628. 

It  is  the  duty  of  the  trial  judge  to  sip-n  a  bill  of  ex- 
ceptions when  presented  to  him.  129  111.  218;  10  Kan. 
637;  22  Ga.  211.  The  remedy  most  usually  adopted 
when  the  judge  refuses  to  sign  a  bill  of  exceptions  is  by 
writ  of  mandamus.     128  U.  S.  555 ;  80  Col.  483,  83. 

When  a  bill  of  exceptions  is  sealed  it  is  conclusive  evi- 
dence as  to  the  facts  therein  stated  as  between  the  parties. 
3  Burr.  1765 ;  3  Dall.  Penn.  38;  6  Wend.  N.  Y.  276,  in  the 
suit  to  which  it  relates,  but  no  further,  23  Miss.  156;  see 
I  T.  B.  Mour.  Ky.  6,  and  all  objections  not  appearing  in 
the  bill  are  excluded.  6  Watts.  &  S.  Penn.  343 ;  14  Pick. 
Mass.  370;  I  Wend.  N.  Y.  418;  10  Id.  254;  25  Me.  79; 
10  Conn;  11  Wheat.  199;  8  Miss.  671 ;  12  Gill.  &  J.  Md. 
64;  3  How.  N.  Y.  553 ;  17  Ala.  689;  2  Ark.  506;  10  Yerg. 
Tenn.  499;  30  Vt.  233.  But  see  4  Hen.  &  M.  Va.  200. 
A  bill  of  exceptions  does  not  usually  of  itself  operate  as 
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a  stay  of  proceedings.    i8  Wend.  N.  Y.  509;  5  Hill,  N.  Y. 
510;  19  Ga.  588. 

It  is  not  within  the  scope  of  this  work  to  give  the  pro- 
cedure concerning  a  "  Case  Made  on  Appeal,"  "  State- 
ment of  Facts,"  etc. 

FALSE  IMPRISONMENT. 

False  imprisonment  is  briefly  defined  as  the  illegal  re- 
straint of  one's  person  against  his  will.  81  N.  C.  528. 
At  common  law  the  action  for  false  imprisonment  is  an 
action  for  trespass,  and  can  be  maintained  only  when  the 
arrest  is  without  legal  process.  65  Md.  341 ;  64  Wis.  316; 
58  Wis.  276.  The  action  will  not  lie  where  the  plaintiff 
has  not  been  arrested,  and  though  his  manual  seizure  is 
not  to  an  arrest,  there  must  be  some  sort  of  personal 
coercion.  50  Mich.  549;  8.'  N.  Y.  383.  False  imprison- 
ment, may,  however,  consist  in  preventing  a  person  from 
going  in  any  direction  he  sees  proper,  without  detaining 
him  in  any  particular  spot.     6  Tex.  App.  452. 

Neither  mdice  nor  want  of  probable  cause  are  neces- 
sary averments,  and  need  not  be  proved  to  support  an 
action  for  false  imprisonment.  97  Mo.  390;  10  Am.  St. 
Rep.  322;  33  Ark.  316;  97  Nt  Y.  590.  The  gist  of  false 
imprisonment  is  the  unlawful  detention  and  malice  will 
generally  be  inferred  from  the  want  of  probable  cause,  so 
far  at  least  as  to  sustain  the  action.     88  Pa.  St.  63. 

Where  the  wrong  person  is  arrested  through  mistake, 
all  persons  causing  the  arrest  are  liable.  60  Tex.  445; 
92  Mich.  222;  31  St.  Rep.  576.  And  the  arrest  of  the 
right  person,  by  the  wrong  name,  through  a  misnomer 
in  the  process,  without  an  allegation  that  the  true  name  is 
unknown,  is  false  imprisonment.     64  Wis.  319,  321. 

One  who  procures  the  arrest  and  imprisonment  of  an- 
other on  a  lawful  warrant  is  not  liable  for  false  im- 
prisonment, although  his  object  in  making  the  complaint 
upon  which  the  warrant  was  issued  was  to  enforce  the 

12; 


THE  TRIAL  LAWYERS'  ASSISTANT. 

payment  of  a  debt,  or  to  extort  money.  The  proper 
remedy,  if  any,  is  by  an  action  for  false  imprisonment. 
138  Mass.  144. 

In  false  imprisonment  the  arresting  officer,  the  party 
inducing  the  arrest,  and  the  magistrate  assuming  to  issue 
the  unauthorized  warrant,  are  all  liable  as  joint  tres- 
passers. 65  Md.  348;  35  111.  App.  24;  145  Mass.  274;  i 
Am.  St.  Rep.  455.  Every  private  person  is  liable  for  a 
wrongful  imprisonment  directed  or  authorized  by  him. 
15  R.  1.  302;  68  Ga.  359.  A  private  person  is  so  liable 
if  he  induces  an  officer  to  arrest  another  without  a  war- 
rant, and  without  an  offense  having  been  committed  in 
view  of  the  officer,  unless  he  justified  by  showing  that  his 
charge  was  well  founded.  118  Ind.  41 ;  10  Am.  St.  Rep. 
100 ;  61  Mich.  445 ;  i  Am.  St.  Rep.  608.  And  although 
a  private  person  has  a  right  to  make  an  arrest  on  sus- 
picion of  felony,  without  a  warrant,  yet,  if  it  appears  that 
the  wrong  person  is  thus  imprisoned  he  must  be  pre- 
pared to  show  in  justification  that  a  felony  has  been  com- 
mitted, and  that  the  circumstances  under  which  he  acted 
were  such  that  any  reasonable  person,  acting  without 
passion  or  prejudice  would  have  fairly  suspected  that 
the  plaintiff  committed  the  felony,  or  was  implicated  in  it. 
22  Mich.  222;  31  Am.  SU.  Rep.  576.  But  if  one  directs 
the  attention  of  an  officer  to  what  he  supposes  to  be  a 
breach  of  the  peace,  and  the  officer  without  other  direc- 
tion, arrests  the  offender  on  his  own  responsibility,  for 
what  he  assumes  to  be  an  offense  committed  in  his  pres- 
ence, the  person  who  did  nothing  more  than  communicate 
the  fact  to  the  officer  is  not  liable  for  false  imprisonment 
even  though  the  arrest  was  unlawful.  11  Mo.  App.  507; 
4  Mo.  App.  186. 

An  attorney  who  causes  void  and  iregular  process  to  be 
issued  which  occasions  loss  or  injury  to  a  party  against 
whom  it  is  enforced  is  liable  for  the  damages  thereby 
occasioned.     103  N.  Y.  84.     An  action  for  false  imprison- 

126 


THE  TRIAL  LAWYERS'  ASSISTANT. 

ment  will  lie  against  a  corporation.  90  N.  Y.  J'j ;  43  Am. 
Rep.  141 ;  35  W.  Va.  588. 

One  who  in  criminal  proceedings  simply  lays  facts  be- 
fore a  magistrate  leaving  all  further  action  to  the  un- 
biassed and  unsolicited  conduct  of  the  latter  is  not  liable 
in  trespass  in  false  imprisonment  unless  he  takes  some 
part  in  furthering  the  arrest  or  urging  the  detention.  34 
Mich.  180. 

To  justify  an  inferior  magistrate  in  committing  a  person 
he  must  have  jurisdiction  both  of  the  subject-matter  of 
the  complaint  and  of  the  person  of  the  defendant,  and 
where  the  justice  of  the  peace  without  authority  of  law 
issues  a  warrant  of  arrest,  both  he,  and  the  person,  at 
whose  instance  he  acts,  are  liable  in  an  action  for  false  im- 
prisonment, at  the  suit  of  the  party  illegally  arrested  by 
virtue  of  such  warrant.  33  Ohio  St.  186;  94  Calif.  665, 
and  see  61  Miss.  312.  But  compare  16  S.  C.  445 ;  42  Am. 
R.  641. 

A  justice  of  the  peace  who  commits  a  prisoner  on  a 
complaint  showing  on  its  face  that  the  offense  charged 
is  barred  by  the  statute  of  limitations,  is  liable  in  a  civil 
action  for  the  damages  sustained  by  the  party.  56  Vt. 
Ill ;  48  Am.  Rep.  758.  But  it  has  been  held  that  a  magis- 
trate is  not  liable  to  an  action  in  consequence  of  a  decision 
made  by  him  in  a  matter  which  was  colorably,  not  really 
within  his  jurisdiction.    44  N.  J.  L.  654. 

It  is  a  good  defence  to  an  action  of  false  imprisonment, 
to  show  that  the  arrest  was  made  under  lawful  and  valid 
process  issued  by  a  competent  tribunal  having  jurisdiction. 
77  Tenn.  152;  22  Atl.  Rep.  1008.  And  where  an  order 
of  arrest  is  issued  upon  facts  giving  the  judge  jurisdic- 
tion, and  the  defendant  appears,  and  by  showing  new 
facts,  or  denying  those  alleged  against  him,  procures  the 
order  to  be  set  aside,  the  process  is  neither  void,  voidable 
nor  irregular,  but  simply  erroneous,  and  protects  the 
judge  and  the  party  who  procures  it  from  an  action  for 
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false  imprisonment.  97  N.  Y.  590,  and  see  103  N.  Y. 
S4;  22  Ore.  164.  An  officer  to  whom  a  criminal  warrant 
is  delivered  for  service  is  not  bound  to  look  behind  it,  if 
regular  on  its  face,  and  issued  from  a  proper  jurisdiction, 
and  if  he  executes  it  he  must  not  be  held  liable  in  a  civil 
action  for  damages  though  it  be  invalid.  49  Mich.  348. 
But  where  one  makes  an  arrest  as  a  police  officer  and  is 
sued  for  false  imprisonment  he  must  in  justification  prove 
his  legal  qualifications  as  such  officer,  or  that  he  publicly 
acted  and  was  recognized  as  such  officer  before  or  after 
the  act  brought  in  question.  150  Mass.  298;  15  Am. 
St.  Rep.  209,  and  see  81  Mo.  559.  An  answer  in  an 
action  for  false  imprisonment  justifying  under  a  warrant 
must  show  that  the  arrest  was  for  the  same  trespass 
charged  in  the  complaint.     94  Ind.  357. 

In  an  action  for  false  imprisonment  the  plaintiff  is  en- 
titled to  recover  such  general  damages  as  are  the  common 
and  ordinary  result  of  the  wrongful  act.  13  Mich.  63. 
The  sum  paid  to  procure  release  from  the  unlawful  de- 
tention is  recoverable  as  part  of  the  damages.  24  Atl. 
Rep.  656. 

Where  no  malice  is'  shown  the  measure  of  damages 
would  ordinarily  be  the  value  of  the  lost  time,  the  inter- 
ruption of  business,  and  the  bodily  and  mental  suffering 
caused  by  the  arrest.  60  Tex.  445.  But  where  an  arrest 
is  made  under  circumstances  that  indicate  a  wanton  dis- 
regard of  the  rights  of  the  person  arrested,  the  jury  will 
be  warranted  in  giving  punitive  damages,  and  it  is  proper 
for  the  jury  to  determine  whether  the  circumstances  of 
the  arrest  in  the  given  case  showed  oppression  or  wan- 
tonness.    37  111.  App.  90.     See,  also  97  N.  Y.  590. 

And  it  has  been  held  in  some  cases  that  for  an  unlaw- 
ful incarceration  of  the  plaintiff  in  an  insane  asylum 
compensation  may  be  had,  not  only  for  money  expended 
in    procuring    release,    but    for    consequent    humiliation, 
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shame,  disgrace  and  injury  to  reputation.     68  Miss.  703; 
40  Mich.  90. 

In  cases  warranting  punitive  damages  the  amount 
thereof  is  a  question  for  the  jury,  and  unless  it  be  so  ex- 
cessive as  to  indicate  passion  or  prejudice  on  the  part  of 
the  jury,  the  courts  will  seldom  interfere  with  their  ver- 
dict. 37  111.  App.  90;  35  111.  App.  20;  13  Mich.  63;  2 
Wils.  206 ;  I  A.  K.  Marsh.  Ky.  345.  Probable  cause  may 
go  in  mitigation  of  the  damages,  though  not  in  bar  of 
the  action  for  false  imprisonment.  59  Tex.  384.  It 
must  be  borne  in  mind  that  false  imprisonment  is  a  tres- 
pass committed  by  one  man  against  the  person  of  another 
by  unlawfully  arresting  him  and  detaining  him  without 
any  legal  authority.  10  Me.  325 ;  35  Ind.  285.  To  con- 
stitute the  injury  of  false  imprisonment  two  things  are 
therefore  requisite,  i.  The  detention  of  the  person.  2. 
The  unlawfulness  of  such  detention.  Every  confinement 
of  the  person  is  an  imprisonment,  whether  it  be  in  a  com- 
mon prison,  in  a  private  house,  in  stocks,  or  even  by 
forcibly  detaining  one  in  the  public  streets.  12  Ark.  43; 
2  Broom  &  Had.  Com.  117.  False  imprisonment  may 
also  arise  from  the  arrest  or  detention  of  the  person 
by  an  officer  without  a  warrant,  or  by  an  illegal  war- 
rant, or  by  a  legal  warrant  executed  at  an  unlawful 
time.     Id. ;  Addison  on  Torts,  575,  and  see,  also  6  Allen, 

58. 

The  plaintiff  must  show  that  the  defendant  imprisoned 

him,  or  caused  it  to  be  done.     6  Q.  B.  65 ;  40  L.  J.  Q.  B. 
55 ;  23  L.  T.  612. 

If  the  imprisonment  has  been  extra-judicial,  without 
legal  process,  it  is  false  imprisonment.  A  party  who  pro- 
cures an  illegal  arrest  to  be  made,  is  liable  in  trespass  for 
false  imprisonment.  An  action  for  false  imprisonment 
will  likewise  lie,  where  a  warrant  of  arrest  has  been  is- 
sued upon  an  insufficient  affidavit. 
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All  circumstances  are  admissible  to  show  motive  of 
defendant.     64  N.  Y.  440. 

If  no  conflict  in  evidence,  question  of  probable  cause, 
or  reasonable  ground,  is  for  court,  not  jury.  40  N.  Y. 
463 ;  94  Id.  90. 

For  purposes  of  action  discontinuance  of  prosecution 
is  equivalent  to  discharge  from  accusation.     36  N.  Y.  11. 

The  employees  of  a  railroad  corporation  cannot  detain 
person  of  passenger  for  non-payment  of  fare.     90  N.  Y. 

The  warrant  protects  officer  although  the  law  is  un- 
constitutional.    69  N.  Y.  238. 

Agreement  not  to  sue  for  false  imprisonment,  given 
as  condition  of  release  from  arrest,  is  void  for  duress. 
94  N.  Y.  268. 

It  seems  that  a  cause  of  action  for  malicious  prose- 
cution, and  for  false  imprisonment  may  be  united.  97 
N.  Y.  590. 

Plaintiff  has  burden  of  showing  want  of  probable  cause 
and  malice  on  part  of  defendant.     116  N.  Y.  336. 

Direction  to  consider  plaintiff's  humiliation  in  award- 
ing damages,  though  there  was  no  proof  of  malice,  re- 
versed,    loi  N.  Y.  649. 

FOREIGN  LA\SrS. 

Foreign  laws  must  be  pleaded  and  proven  as  other 
facts. 

A  properly  qualified  person  offered  as  an  expert  witness 
may  state  the  substance  of  a  foreign  law,  and  he  may 
produce  the  statutes  or  decisions  of  the  foreign  country, 
and  refer  to  the  same  for  the  purpose  of  refreshing  his 
memory  as  to  the  law.  9  R.  I.  450;  s.  c.  11  Am.  Rep. 
286.  It  seems  that  in  the  United  States  a  foreign  law 
may  be  proven  by  any  one  familiar  with  it.  A  lawyer  re- 
siding in  another  state,  and  of  mature  age  is  prima  facie 
competent  as  an  expert  to  prove  the  law  of  that  state, 
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without  further  testimony  as  to  qualification.  See  41 
Aid.  177;  s.  c.  66  Am.  Dec.  234;  41  Me.  177;  48  N.  H. 
176;  I  Wall.  Jr.  49. 

In  the  absence  of  evidence  to  the  contrary,  the  law  of  a 
sister  state  will  be  presumed  to  be  the  common  law.  In 
the  case  of  First  National  Bank  v.  Fourth  National  Bank, 
"jj  N.  Y.  320,  it  was  held  that  in  the  absence  of  proof  it 
would  be  presumed  that  the  common  law  prevailing  here 
also  prevails  in  Pennsylvania.  In  the  case  of  People 
against  Brady,  56  N.  Y.  191,  the  court  said,  in  reference  to 
the  laws  of  Michigan :  "  The  court  cannot  take  judicial 
notice  of  the  law  of  that  state,  and  the  presumption  in  the 
absence  of  proof  is,  that  its  courts  agree  with  our  own  in 
declaring  and  interpreting  the  common  law."  See,  also  91 
Mass  .311;  83  Pa.  316. 

In  the  case  of  Wright  v.  Delafield,  23  Barb.  N.  Y.  499, 
the  court  held,  in  substance,  that  in  the  absence  of  proof 
to  the  contrary,  it  is  to  be  presumed  that  the.  laws  of  an- 
other state  are  the  same  as  those  of  New  York,  especially 
in  relation  to  contracts  regarding  personal  estate,  and  as  to 
commercial  matters  particularly,  and  that  when  the  com- 
mon law  is  known  to  prevail,  it  is  construed  there  as  it  is  in 
New  York,  whether  relating  to  lands  or  personal  property. 
See,  also  i  Denio,  N.  Y.  374;  2  Hill,  N.  Y.  201 ;  8  John. 
N.  Y.  189 ;  I  Paige,  N.  Y.  226 ;  4  Denio,  305.  But  if  a 
change  has  been  made  in  the  common  law  by  a  statute,  it 
would  seem  that  no  presumption  would  exist  as  to  its 
adoption  in  another  state.  See  121  Mass.  6;  27  N.  J.  Eq. 
360;  41  Vt.  561. 

When  a  state  or  condition  has  once  been  shown  to  exist 
respecting  persons  or  things  that  state  or  condition  is  pre- 
sumed to  exist  until  the  contrary  is  shown.  41  N.  H.  177 ; 
60  Cal.  415;  27  Ala.  618,  consequently  when  it  is  once 
shown  that  a  certain  law  was  in  force  in  another  state,  it 
will  be  presumed  to  continue  until  the  contrary  is  shown. 

An  American  court  will  not  take  judicial  notice  of  the 
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law  of  a  foreign  nation.     91  U.  S.  13,  reversing  judgment 
on  demurrer  for  failure  to  plead  such  law. 

The  court  will  not  presume  that  a  common  law  rule 
prevails  on  any  subject  in  Louisiana,  or  in  any  other  juris- 
diction not  inheriting  the  common  law.  Nor  will  it  pre- 
sume the  law  of  any  other  state  of  jurisdiction  is  the  same 
on  any  point  as  its  own  statutory  law.  84  N.  Y.  48. 
(Statute  giving  action  for  causing  death).  34  Hun,  N. 
Y.  262.     (Civil  damage  act.) 

FRAUD. 

Fraud  is  usually  divided  into  two  kinds,  actual  and  con- 
structive fraud.  Actual  fraud  includes  deceitful  or  de- 
ceptive words  or  acts,  or  tricks  and  artifices  by  which  the 
right  or  interest  of  another  is  injured.  Fraudulent  ob- 
jects are  accomplished  usually  by  some  stratagem  adopted 
for  the  purpose  of  gaining  some  unfair  advantage. 
Fraudulent  conduct  applies  more  particularly  to  deception 
in  contracts,  either  by  stating  falsehoods  or  by  suppress- 
ing truth.  For  example,  the  misrepresentation  by  act  or 
word  of  material  facts,  by  which  one  person  exercising 
due  care,  is  deceived,  cheated  or  circumvented  by  another, 
whether  the  misrepresentation  was  known  to  be  false,  or 
only  not  known  to  be  true,  or  even  if  made  innocently; 
the  suppression  of  material  facts  which  one  party  is  legally 
or  equitably  obliged  to  disclose  to  another,  for  the  sup- 
pression of  that  which  is  true  is  equal  to  the  expression 
of  that  which  is  false;  all  cases  of  unconscionable  advan- 
tage in  making  contracts  obtained  by  imposition,  surprise, 
trick,  artifice,  circumvention  or  undue  influence  over  per- 
sons in  general,  and  particularly  over  those  who  are  by 
reason  of  defect,  or  impairment,  of  understanding,  or  im- 
maturity of  mind  by  reason  of  infancy,  lunacy,  idiocy,  ex- 
treme old  age,  infirmity,  drunkenness,  coverture  or  other 
incapacity,  unable  to  protect  their  interests ;  unconscionable 
bargains  which  from  their  very  nature  show  that  an  undue 
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advantage  has  been  taken,  naturally  lead  to  the  presump- 
tion of  fraud,  when  the  decree  of  the  court  will  place  the 
parties  in  the  same  situation  they  were  in  before  the  bargain 
was  made;  cases  of  surprise  and  sudden  action,  without 
time  for  proper  deliberation,  of  which  a  party  takes  advan- 
tage; cases  of  the  fraudulent  suppression  or  destruc- 
tion of  written  instruments,  in  violation  of  the  rights  of 
others ;  fraudulent  awards  made  with  the  corrupt  intent  to 
injure  one  of  the  parties;  fraudulent  appointments  and 
revocations  under  powers;  fraudulently  preventing  acts 
from  being  done  for  the  benefit  of  others,  under  false 
statements  or  false  promises ;  frauds  in  relation  to  trusts ; 
frauds  in  verdicts,  judgments,  decrees,  and  other  judicial 
proceedings,  and  frauds  upon  creditors,  are  instances  of 
actual  or  positive  fraud. 

FRAUD,  LEGAIi  OR  CONSTRUCTIVE. 

Constructive  or  legal  fraud  includes  such  acts  or  con- 
tracts as  though  not  originating  in  a  fraudulent  design,  or 
in  any  civil  contrivance,  yet  by  their  tendency  to  mislead 
or  deceive  others,  or  to  violate  private  or  public  confi- 
dence, are  not  permitted  by  law.  For  instance  contracts 
against  public  policy  or  the  policy  of  the  law;  cases  aris- 
ing from  some  fiduciary  or  confidential  relation  between 
the  parties,  where  that  relation  is  improperly  taken  ad- 
vantage of  by  the  person  in  whom  the  trust  or  confidence 
is  reposed,  or  by  third  parties ;  acts  and  contracts  of 
parties  which  operate  virtually  to  deceive,  delay,  hinder 
and  defraud  creditors ;  buying  property  with  notice  of 
the  equitable  or  legal  title  of  other  persons  to  the  same 
property ;  and  voluntary  conveyance  of  land  as  aflfecting  the 
title  of  subsequent  purchasers.  It  would  be  a  difficult 
task  indeed  to  say  what  constitutes  a  case  of  fraud  in 
the  view  of  courts  of  equity.  In  fact  it  is  a  portion  of  the 
doctrine  of  equity  in  relation  to  fraud,  not  to  define  it, 
not  to  lay  down  any  rule  or  limitation  as  to  the  nature 
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of  it,  for  fear  that  the  cunning  of  men  should  devise  ways 
of  committing  fraud  which  might  not  be  embraced  within 
the  limits  of  the  most  skilfully  drawn  rule  or  definition. 
Fraud  includes  all  acts,  omissions  or  concealments  which 
involve  a  breach  of  duty  of  a  legal  or  equitable  nature, 
trust  or  confidence  justly  reposed,  and  are  prejudicial  to 
another,  or  by  which  an  unconscientious  advantage  is 
taken  of  another. 

Lord  Hardwicke,  2  Ves.  Ch.  155,  gives  the  following 
classification  of  frauds  as  a  head  of  equity  jurisdiction. 
I.  Fraud,  or  dolus  malus,  may  be  actual,  arising  from 
facts  and  circumstances  of  imposition.  2.  It  may  be  ap- 
parent from  the  intrinsic  nature  and  subject  of  the  bar- 
gain itself,  such  as  no  man  in  his  senses,  and  not  under 
delusion  would  make,  on  the  one  hand,  and  no  honest  or 
fair  man  would  accept,  on  the  other.  3.  It  may  be  in- 
ferred from  the  circumstances  and  condition  of  the  par- 
ties; for  it  is  as  much  against  conscience  to  take  advan- 
tage of  a  man's  weakness  or  necessity  as  of  his  ignorance. 
4.  It  may  be  collected  from  the  nature  and  circumstances 
of  the  transaction,  as  being  an  imposition  upon  third 
persons 

FRAUD,  EFFECT  OF. 

When  sufficiently  established  by  the  evidence,  fraud 
both  at  law  and  in  equity,  avoids  a  contract  ab  initio, 
whether  the  fraud  be  intended  to  operate  against  one  of 
the  contracting  parties,  or  against  third  parties,  or  against 
the  public.  3  Burr.  1909;  i  Schoales  &  L.  209;  3  Ves. 
&  B.  Ch.  42. 

FRAUD,  EVIDENCE. 

As  a  general  rule  fraud  must  be  proven,  and  will  not 
be  presumed.  56  111.  254;  44  Ind.  209;  31  Cal.  180,  and 
the  party  alleging  fraud  must  assume  the  burden  of  prov- 
ing it.     75  Va.  390;  51  N.  H.  167;  37  Me.  124.     It  is 
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not,  however,  always  necessary  for  fraud  to  be  proven  by 
direct  evidence,  93  Ind.  249;  9  Ves.  282.  It  is  often 
proved  by  circumstantial  evidence,  14  Johns.  N.  Y.  493; 
44  Pa.  St.  204;  17  Wall.  (U.  S.),  532;  71  Mo.  651. 
W^hen  the  facts  are  undisputed,  fraud  becomes  a  question 
of  law.  40  Pa.  352 ;  42  Ala.  601 ;  91  U.  S.  45 ;  3  Jones 
Law,  N.  C.  335.  But  it  is  ordinarily  a  question  for  the 
jury.     17  Pa.  St.  353;  15  Mo.  416. 

Fraud  need  only  be  proven  by  a  preponderance  of  evi- 
dence, but  not  beyond  a  reasonable  doubt.  68  N.  C.  76; 
10  Am.  L.  Rev.  642;  68  Am.  Dec.  187,  note;   no  Ind.  59. 

FRAUD,  MISCEIiIiANEOUS  AUTHORITIES. 

Co-partners  may  be  guilty  of  fraud.  99  N.  Y.  131. 
Party  seeking  to  establish  cause  of  action  based  on  fraud, 
must  show  affirmatively  facts  necessarily  tending  to  es- 
tablish probability  of  guilt.    96  N.  Y.  100. 

If  evidence  is  equally  consistent  with  innocence  and 
guilt,  former  interpretation  must  be  given  it.  96  N.  Y. 
100. 

Offers  to  induce  sale  by  fraud  will  not  be  admitted 
unless  shown  to  be  within  scope  of  proved  agency  of 
person  making  them.    96  N.  Y.  567. 

Party  induced  by  fraud  to  enter  into  executed  contract 
for  purchase  of  property,  may  rescind  and  recover  the 
consideration  paid,  or  affirm  and  recover  damages;  he 
cannot  have  both  remedies.    95  N.  Y.  237. 

Party  entitled  to  rescind  contract  for  fraud  loses  that 
contract  by  bringing  action  to  enforce  the  contract  after 
knowledge  of  the  fraud.     97  N.  Y.  395. 

When  party  is  entitled  to  rescission  of  contract  for 
fraud  or  mistake.     95  N.  Y.  423. 

The  doctrine  that  any  act  in  affirmance  of  contract,  after 
discovery  of  fraud,  defeats  right  of  rescission,  is  not  neces- 
sarily applicable  to  an  action  for  damages  for  fraud. 
118  N.  Y.  252. 
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In  action  to  rescind  contract,  evidence  of  inadequacy 
of  price  is  competent  on  the  question  of  fraud.     105  N.  Y, 

445- 

In  an  action  to  recover  damages  for  fraud  upon  ex- 
change of  property,  plaintiff  testifying  that  fixed  price 
was  agreed  upon  and  defendant  denying  this,  latter  may 
give  evidence  that  plaintiff's  property  was  not  worth  the 
sum  testified  by  him.     114  N.  Y.  458. 

It  is  essential  to  the  maintenance  of  an  action  for  fraud, 
to  show  that  damages  resulted  from  it  as  the  proximate 
cause.     118N.  Y.  288. 

FAI.SE  AND  FRAUDULENT  BEFRESENTATIONS. 

Party  seeking  to  recover  for,  must  show  that  he  was 
influenced  by  them  to  his  damage.     58  N.  Y.  262. 

Action  for  damages  for  not  maintainable  if  means  of 
knowledge  equally  open  to  both  parties,  and  nothing  done 
to  throw  party  off  his  guard.     68  N.  Y.  426. 

False  representations  by  vendee  that  he  is  solvent,  he 
believing  it,  do  not,  it  seems,  invalidate  sale.     83  N.  Y. 

133- 
Intent  to  defraud  must  be  proved,  if  representations  are 

false.    63  N.  Y.  427;  87  Id.  129.    But  see  21  N.  Y.  238. 

FEELINGS. 

The  expression  of  mental  or  bodily  feelings  when  ma- 
terial are  admissible  in  evidence.    35  N.  Y.  487. 

GOOD  FAITH. 

When  the  good  faith  of  a  party  is  attacked,  he  may 
give  evidence  in  support  of  it.  97  U.  S.  272.  The  pre- 
sumption of  law,  however,  will  be  sufficient  in  the  ab- 
sence of  evidence.  1 16  U.  S.  609.  So  one  whose  owner- 
ship of  negotiable  paper  is  put  in  issue  has  a  right  to 
prove  that  he  became  owner  in  good  faith.     105  U.  S.  728. 

The  information  on  which  a  person  acted  is  original 
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evidence,  whether  true  or  false,  where  the  question  is 
whether  he  acted  prudently,  wisely,  or  in  good  faith. 
Abb.  Brf.  on  Facts,  149;  80  Ky.  387;  45  N.  Y.  175 
(action  for  deceit) ;  8  Bosw.  N.  Y.  33,  50  (survey  as 
showing  good  faith  of  master).  So  the  fact  of  taking 
competent  advice  on  a  statement  of  all  the  facts  may  be 
shown.    7  Cow.  N.  Y.  301. 

When  the  want  of  good  faith  is  imputed  to  a  person, 
in  a  statement  shown  to  have  been  made  by  him,  he  may 
be  asked  whether  he  then  believed  this  statement  to  be 
correct.    27  N.  Y.  282,  affirming  36  Barb.  N.  Y.  357. 

GEOGRAFHICAIi  FACTS,  JUDICIAL  NOTICE  OF. 

Statutes  prescribing  the  boundaries  of  the  territory  and 
its  divisions  into  judicial  districts,  are  public  acts,  which 
the  courts  are  bound  to  know,  and  of  which  they  will  take 
judicial  notice.  The  limits  of  such  divisions  are  there- 
fore of  judicial  cognizance;  and  so  with  regard  to  lead- 
ing places,  and  the  geographical  features  of  the  land 
within  such  limits;  as  also  with  regard  to  the  location, 
and  position  of  leading  cities,  villages  and  public  places 
therein.     United  States  v.  Beebe,  2  Dak.  292. 

GOOD  CHARACTER. 

In  civil  cases  evidence  of  the  general  character  of  the 
parties  is  not  admitted,  unless  the  nature  of  the  action 
involves  the  general  character  of  the  party,  or  goes 
directly  to  affect  it.  6  Cowen,  N.  Y.  673,  675 ;  10  S.  & 
R.  55.  For  instance,  evidence  impeaching  the  previous 
general  character  of  the  wife  or  daughter,  in  regard  to 
chastity,  is  admissible  in  an  action  by  the  husband  or 
father  for  seduction,  and  this,  again,  may  be  rebutted  by 
the  other  side.  2  Esp.  562 ;  3  Campb.  519.  But  evidence 
referring  to  a  time  subsequent  to  the  act  complained  of 
is  inadmissible.     2  Esp.  562 ;  12  Mod.  232.     The  rule  is 
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the  same  in  an  action  by  a  woman  for  a  breach  of  a 
promise  of  marriage.  3  Mass.  189 ;  i  Johns.  Cases,  N.  Y. 
116;  3  Camp.  519.  In  actions  of  tort,  generally,  wherever 
the  defendant  is  charged  with  fraud  upon  presumptive  or 
circumstantial  evidence  alone,  evidence  of  his  general 
good  character  is  admissible  to  repel  it.     Ruan  v.  Perry, 

3  Cains,  N.  Y.  120;  (but  see  4  N.  Y.  493) ;  3  Esp.  284. 
In  all  cases  where  evidence  is  admitted  of  the  general 

character  of  the  party,  it  should  bear  reference  to  the 
nature  of  the  charge  against  him.    2  Wend.  N.  Y.  352. 

As  to  the  right  to  prove  the  admissions  or  declarations 
of  a  deceased  attesting  witness  to  a  deed  or  will,  in  dis- 
paragement of  the  evidence  afforded  by  his  signature, 
see  Stobart  v.  Dryden,  i  M.  &  W.  615,  holding  that  such 
evidence  is  inadmissible,  and  Otterson  v.  Hoflford,  36  N. 
J.  129,  and  Ref.  D.  Church  v.  Ten  Eyck,  i  Dutch.  (N.  J.) 
40,  holding  that  such  evidence  is  admissible,  and  see  also 
Losee  v.  Losee,  2  Hill,  N.  Y.  609,  in  which  case  it  was 
held  that  the  bad  character  of  the  attesting  witness  may 
be  shown  for  the  purpose  of  proving  that  the  will  or  deed 
was  never  executed. 

In  an  action  for  personal  injury  caused  by  the  negli- 
gence of  a  fellow-servant,  the  incompetence  of  the  fellow- 
servant  cannot  be  shown  in  New  York,  by  general  char- 
acter or  reputation,  but  specific  acts  tending  to  show  in- 
competency may  be  shown.  155  N.  Y.  215.  See  also  13 
App.  Div.  N.  Y.  439;  59  N.  Y.  356;  150  Mass.  439;  13 
Allen,  433  ;  20  Mich..  105. 

In  an  action  for  criminal  conversation,  plaintiff  cannot 
give  evidence  of  the  good  character  of  the  wife  before 
her  adultery,  unless  her  character  is  directly  attacked  by 
testimony,  or  by  cross-examination  of  plaintiff's  witnesses. 

4  N.  Y.  493.  Cited  in  123  N.  Y.  235;  142  Id.  601;  156 
Mass.  568;  169  Id.  31. 

As  to  evidence  of  character  and  reputation,  see  gener- 
ally, 143  N.  Y.  455,  473;  147  Id.  59,  68;  42  Id.  270,  281; 
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67  Id.  218,  224;  7  Id.  191,  T921  79  Id.  593;  55  Id.  512; 
43  Id.  6,  9 ;  142  Id.  598. 

£Tddence  of  good  character  of  witness  not  permissible 
unless  other  side  has  given  evidence  tending  to  impeach 
his  general  character.    4  N.  Y.  493 ;  7  Id.  378 ;  70  Id.  166. 

After  impeaching  witnesses  are  shown  to  be  acquainted 
with  general  moral  character  of  person  assailed,  question 
of  his  credit  is  for  jury  it  seems.  3  N.  Y.  581.  Gen- 
eral character  alone  is  in  question  in  the  impeachment  of 
witnesses,  and  therefore  specific  acts  of  immorality  on  the 
part  of  a  witness  cannot  be  given  in  evidence  to  impair 
his  credibility.  23  Tex.  675;  21  111.  180;  82  Id.  570;  23 
Minn.  84;  6  Or.  212;  18  Wend.  146.  As  to  proof  of 
character  in  actions  of  slander  and  libel,  see  "  Slander." 

GAMBLING  CONTRACTS. 

Stock  Terms,  Puts,  Calls,  Straddles,  Options,  Differ- 
ences, etc.    See  A.  &  E.  Enc.  L.  Vol.  8,  1004  (ist  Ed.) 

HABEAS  CORPUS.     (Lat.    That  you  have  the  body.) 

A  writ  of  habeas  corpus  is  a  writ  directed  to  the  person 
or  persons,  detaining  another,  and  commanding  him,  or 
them,  to  produce  the  body  of  the  prisoner  at  a  certain 
time  or  place,  together  with  the  day  and  cause  of  his 
caption  and  detention,  to  do,  submit  to  and  receive  what- 
soever the  court  or  judge  awarding  the  writ  shall  con- 
sider in  that  behalf.  This  writ  is  the  most  famous  one 
known  to  the  law,  and  it  has  for  centuries  been  employed 
to  remove  illegal  restraint  upon  personal  liberty.  When 
in  1679  the  celebrated  Habeas  Corpus  Act  of  31  Charles 
II  was  passed,  (and  which  has  substantially  been  adopted 
in  the  United  States)  it  was  made  the  theme  of  the  high- 
est praise  and  congratulation  by  lovers  of  liberty  every- 
where, for  it  was  thought  to  have  extinguished  all  the 
resources  of  corruption. 

The  writ  is  used  to  cause  an  inquiry  into  the  cause  of 

139 


THE  TRIAL  LAWYERS'  ASSISTANT. 

imprisonment,  and  to  procure  the  release  of  the  person 
unlawfully  detained.  If  the  imprisonment  be  claimed  by 
virtue  of  some  legal  process,  the  validity  and  present  force 
of  such  process  are  the  only  subjects  of  inquiry,  accord- 
ing to  some  authorities,  see  5  Hill,  N.  Y.  164;  4  Barb. 
N.  Y.  31 ;  4  Harr.  Del.  575 ;  Hurd,  Hab.  Corp.  332.  The 
defects,  to  entitle  the  prisoner's  discharge,  must  be  such 
as  to  render  the  process  void,  i  Hill,  N.  Y.  154;  11 
How.  Pr.  N.  Y.  418;  3  Hawks,  N.  C.  25. 

The  writ  cannot  be  used  to  oust  another  competent  and 
acting  jurisdiction,  or  to  divert  or  defeat  the  course  of 
justice  therein,  i  Edw.  Ch.  N.  Y.  551;  2  Green,  N.  J. 
312;  10  Pick.  Mass.  434;  2  Wheat.  532;  16  Ohio,  405. 

The  writ  of  habeas  corpus  is  also  frequently  used  for 
the  purpose  of  recovering  the  custody  of  a  person  where 
the  applicant  has  a  legal  right  thereto,  as  the  husband  for 
his  wife,  the  guardian  for  his  ward,  the  parent  for  his 
child,  and  the  master  for  his  apprentice. 

The  application  for  the  writ  of  habeas  corpus  may  be 
made  by  the  prisoner,  or  by  anyone  in  his  behalf.  The 
following  are  some  of  the  most  important  provisions  of 
the  New  York  Code  of  Civil  Procedure,  in  relation  to 
the  writ  of  habeas  corpus,  and  it  is  believed  they  have 
been  adopted  in  many  other  states  of  the  Union : 

§  2015.  A  person  imprisoned  or  restrained  in  his 
liberty,  within  the  State,  for  any  cause,  or  upon  any  pre- 
tence, is  entitled,  except  in  one  of  the  cases  specified  in  the 
next  section,  to  a  writ  of  habeas  corpus,  or  a  writ  of 
certiorari,  as  prescribed  in  this  article,  for  the  purpose  of 
inquiring  into  the  cause  of  the  imprisonment  or  restraint, 
and,  in  a  case  prescribed  by  law,  of  delivering  him  there- 
from. A  writ  of  habeas  corpus  may  be  issued  and  served 
under  this  section,  on  the  first  day  of  the  week,  commonly 
called  Sunday;  but  it  cannot  be  made  returnable  on  that 
day. 

§  2016.  A  person  is  not  entitled  to  either  of  the  writs 
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specified  in  the  last  section,  in  either  of  the  following 
cases : 

1.  Where  he  has  been  committed,  or  is  detained,  by 
virtue  of  a  mandate,  issued  by  a  court  or  a  judge  of  the 
United  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction  under  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  commence- 
ment of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by 
virtue  of  the  final  judgment  or  decree,  of  a  competent 
tribunal  of  civil  or  criminal  jurisdiction;  or  the  final  order 
of  such  a  tribunal,  made  in  a  special  proceeding,  insti- 
tuted for  any  cause,  except  to  punish  him  for  a  contempt; 
or  by  virtue  of  an  execution  or  other  process,  issued  upon 
such  a  judgment,  decree,  or  final  order. 

§  2017.  Application  for  the  writ  must  be  made,  by  a 
written  petition,  signed,  either  by  the  person  for  whose 
relief  it  is  intended,  or  by  some  person  in  his  behalf,  to 
either  of  the  following  courts  or  ofiicers : 

1.  The  supreme  court,  at  a  special  or  general  term 
thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the 
State. 

3.  An  officer  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers,  being  or  resid- 
ing within  the  city  or  county,  where  the  prisoner  is  de- 
tained; or,  if  there  is  no  such  officer  within  that  city  or 
county,  capable  of  acting,  or,  if  all  those  who  are  capable 
of  acting  and  authorized  to  grant  the  writ,  are  absent, 
or  have  refused  to  grant  it,  then  to  an  officer,  authorized 
to  perform  those  duties,  residing  in  an  adjoining  county. 

§  2018.  Where  application  for  either  writ  is  made  as 
prescribed  in  sub-division  third  of  the  last  section,  without 
the  county  where  the  prisoner  is  detained,  the  officer  must 
require  proof,  by  the  oath  of  the  person  applying,  or  by 
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other  sufficient  evidence,  of  the  facts  which  authorize  him 
to  act  as  therein  prescribed ;  and  if  a  judge  in  that  county, 
authorized  to  grant  the  writ,  is  said  to  be  incapable  of 
acting,  the  cause  of  the  incapacity  must  be  specially  set 
forth.  If  such  proof  is  not  produced,  the  application  must 
be  denied. 

§  2019.  The  petition  must  be  verified  by  the  oath  of 
the  petitioner,  to  the  effect  that  he  believes  it  to  be  true; 
and  must  state,  in  substance: 

1.  That  the  person,  in  whose  behalf  the  writ  is  applied 
for,  is  imprisoned,  or  restrained  in  his  liberty;  the  place 
where,  unless  it  is  unknown,  and  the  officer  or  person  by 
whom,  he  is  so  imprisoned  or  restrained,  naming  both 
parties,  if  their  names  are  known,  and  describing  either 
party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  de- 
tained, by  virtue  of  any  judgment,  decree,  final  order,  or 
process,  specified  in  section  two  thousand  and  sixteen  of 
this  act. 

3.  The  cause  or  pretense  of  the  imprisonment  or  re- 
straint, according  to  the  best  knowledge  and  belief  of  the 
petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a 
mandate,  a  copy  thereof  must  be  annexed  to  the  petition ; ' 
unless  the  petitioner  avers,  either,  that  by  reason  of  the 
i;emoval  or  concealment  of  the  prisoner  before  the  appli- 
cation, a  demand  of  such  a  copy  could  not  be  made,  or 
that  such  a  demand  was  made,  and  the  legal  fees  for  the 
copy  were  tendered  to  the  officer  or  other  person  having 
the  prisoner  in  his  custody,  and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  peti- 
tion cannot  state  in  what  the  alleged  illegality  consists. 

6.  It  must  state  whether  the  prisoner  applies  for  the 
"writ  of  habeas  corpus  or  for  the  writ  of  certiorari. 

§  2020.     Provides  that  the  judge  must  issue  the  writ 
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without  delay  when  the  appUcation  is  in  proper  form, 
under  a  penalty  of  $i,ooo  for  failure  to  do  so. 

§  2024.  The  writ  of  habeas  corpus  or  the  writ  of  cer- 
tiorari shall  not  be  disobeyed,  for  any  defect  of"  form,  and 
particularly  in  either  of  the  following  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner, 
is  designated,  either  by  his  name  of  office,  if  he  has  one, 
or  by  his  own  name;  or,  if  both  names  are  unknown  or 
uncertain,  by  an  assumed  appellation.  Any  person,  upon 
whom  the  writ  is  served,  is  deemed  to  be  the  person  to 
whom  it  is  directed,  although  it  is  directed  to  him  by  a 
wrong  name  or  description,  or  to  another  person. 

2.  If  the  prisoner  directed  to  be  produced,  is  desig- 
nated by  name,  or  otherwise  described  in  any  way,  so  as 
to  be  identified  as  the  person  intended. 

§  2025.  Where  a  justice  of  the  supreme  court,  in  court 
or  out  of  court,  has  evidence,  in  a  judicial  proceeding 
taken  before  him,  that  any  person  is  illegally  imprisoned 
or  restrained  in  his  liberty,  within  the  State;  or  where 
any  other  judge,  authorized  by  this  article  to  grant  the 
writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where 
the  judge  resides;  he  must  issue  a  writ  of  habeas  corpus 
or  a  writ  of  certiorari,  for  the  relief  of  that  person,  al- 
though no  application  therefor  has  been  made. 

§  2026.  The  person  upon  whom  either  writ  has  been 
duly  served,  must  state,  plainly  and  unequivocally,  in  his 
return : 

1.  Whether  or  not,  at  the  time  when  the  writ  was 
served,  or  at  any  time  theretofore  or  thereafter,  he  had 
in  his  custody,  or  under  his  power  or  restraint,  the  person 
for  whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  served, 
and  still  has  him,  the  authority  and  true  cause  of  the 
imprisonment  or  restraint,  setting  it  forth  at  length.     If 
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the  prisoner  is  detained  by  virtue  of  a  mandate,  or  other 
written  authority,  a  copy  thereof  must  be  annexed  to  the 
return,  and,  upon  the  return  of  the  writ,  the  original  must 
be  produced,  and  exhibited  to  the  court  or  judge. 

3.  If  he  so  had  the  prisoner  at  any  time,  but  has  trans- 
ferred the  custody  or  restraint  of  him  to  another,  the 
return  must  conform  to  the  return  required  by  the  second 
subdivision  of  this  section,  except  that  the  substance  of 
the  mandate  or  other  written  authority  may  be  given,  if 
the  original  is  no  longer  in  his  hands;  and  that  the  re- 
turn must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was 
made. 

The  return  must  be  signed  by  the  person  making  it, 
and,  unless  he  is  a  sworn  public  officer,  and  makes  his 
return  in  his  official  capacity,  it  must  be  verified  by  his 
oath. 

§  2027.  The  person,  upon  whom  a  writ  of  habeas 
corpus  has  been  duly  served,  must  also  bring  up  the  body 
of  the  prisoner  in  his  custody,  according  to  the  command 
of  the  writ;  unless  he  states,  in  his  return,  that  the  pris- 
oner is  so  sick  and  infirm,  that  the  production  of  him 
would  endanger  his  life  or  his  health. 

The  person  to  whom  the  writ  is  directed,  is  as  before 
stated,  required  to  produce  the  body  of  the  prisoner  forth- 
with before  the  court  or  officer  therein  named,  and  to 
show  the  cause  of  the  caption  and  detention.  5  Term. 
89 ;  2  South.  N.  J.  545 ;  Hurd.  Hab.  Cor.  239-242. 

If  the  writ  is  returned  without  the  body,  the  return 
must  show  that  the  prisoner  is  not  in  the  possession,  cus- 
tody, or  power  of  the  party  making  the  return,  or  that 
the  prisoner  cannot  without  serious  danger  to  his  life,  be 
produced,  and  any  evasion  on  this  point  will  be  dealt  with 
summarily  by  attachment.  10  Johns.  N.  Y.  328 ;  5  Term, 
89 ;  5  Cranch,  C.  C.  622 ;  i  Dudl.  Ga.  46 ;  Hurd,  Hab.  Cor. 
244. 

144 


THE  TRIAL  LAWYERS'  ASSISTANT. 

Where  the  detention  is  claimed  under  legal  process,  a 
copy  of  it  is  attached  to  the  return.  Where  the  detention 
is  under  a  claim  of  private  custody,  all  the  facts  relied  on 
to  justify  the  restraint  are  set  forth  in  the  return. 

The  questions  arising  at  the  hearing  upon  the  return 
or  otherwise  in  the  proceeding,  both  of  law  and  of  fact, 
are  decided  usually  by  the  court  or  judge,  and  not  by  a 
jury.    Hurd,  Hab.  Corp.  299. 

The  evidence  on  the  hearing  is  such  as  is  allowed  in 
other  summary  proceedings,  the  practice  sometimes  per- 
mitting affidavits  to  be  read  when  there  has  been  no  oppor- 
tunity for  cross-examination,  but  the  admission  of  such 
evidence  is  discretionary  with  the  judge.  Sandf.  N.  Y. 
701;  Coxe,  N.  J.  403;  20  How.  St.  Tr.  1376;  i  Burr's 
Trial,  97.  Oral  evidence  is  also  admitted.  2  Wall.  Jr. 
(U.  S.),  546;  I  Coxe,  N.  J.  403. 

The  court  issuing  the  writ  of  habeas  corpus  will  often 
issue  a  writ  of  certiorari  as  ancillary  thereto,  in  order  to 
ma.ke  its  jurisdiction  effective,  and  bring  up  the  record  of 
proceedings  of  the  lower  court.  32  Pa.  St.  520;  48  Ark. 
283;  31  Minn.  no. 

Pending  the  hearing  the  prisoner  may  be  committed  for 
safe  keeping  from  day  to  day  until  the  decision  of  the 
judge.    5  Mod.  22;  14  How.  U.  S.  134. 

If  the  court  decides  that  the  imprisonment  is  illegal, 
the  prisoner  will  be  discharged  from  the  imprisonment, 
if,  however,  the  judge  or  officer  hearing  the  habeas  corpus 
be  invested  with  the  powers  of  an  examining  and  com- 
mitting magistrate  in  the  particular  case,  and  the  evidence 
taken  before  the  court,  or  properly  certified  to  it  in  the 
habeas  corpus  proceeding,  so  far  implicate  the  prisoner  in 
the  commission  of  crime  as  to  justify  his  being  held  for 
trial,  it  is  usual  for  the  court,  in  default  of  bail,  to  com- 
mit him  as  upon  an  original  examination.  5  Cow.  N.  Y. 
12;  3  Penn.  Law  Jour.  459;  2  Parsons  Eq.  Cas.  317;  16 
Pa.  St.  575. 
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For  form  of  writ  of  habeas  corpus  see  New  York  Code 
Civil  Procedure,  §  2021.  For  form  of  certiorari.  Id. 
§  2022. 

The  truth  of  facts  alleged  in  a  return  to  a  writ  of 
habeas  corpus  may  be  examined.  Kent's  Com.  p.  29, 
(13th  Ed.).  See  also  People  v.  McLeod,  3  Hill,  N.  Y. ; 
s.  c.  I  Hill,  N.  Y.  People  v.  Martin,  2  Edm.  Rep. 
N.  Y.  In  this  case  it  was  decided  that  the  relator  may 
traverse,  or  go  behind  the  return  and  an  important  distinc- 
tion is  drawn  between  habeas  corpus  after  indictment  and 
before  indictment,  and  in  other  cases  where  there  is  no 
indictment.  As  to  the  right  to  traverse,  or  go  behind  the 
return  see  also  People  v.  Liscomb,  60  N.  Y.  559.  Among 
the  leading  cases  on  habeas  corpus  are  4  Burr.  1991 ;  3 
Mason,  482 ;  16  Pick.  203 ;  10  Johns.  N.  Y.  328 ;  20  State 
Trials,  i ;  3  Wash.  C.  C.  R.  224,  and  cases  cited  above. 

Among  the  important  questions  are,  under  what  cir- 
cumstances the  return  may  be  contradicted;  when  a  writ 
of  error  will  lie,  and  whether  one  tribunal  will  inquire  into 
a  contempt  committed  by  another,  as  to  which  see  6 
Wheat.  104;  14  East.  152,  201;  6  Johns.  N.  Y.  519. 

The  power  of  the  federal  courts  depends  upon  the  four- 
teenth section  of  the  Act  of  Congress  of  1789,  i  Stat,  at 
Large,  73,  and  the  seventh  section  of  the  Act  of  1833,  4 
Stat,  at  Large,  634.  See  4  Cranch,  75;  3  Peters,  201 ;  9 
Id.  704;  3  How.  U.  S.  105.  When  habeas  corpus  may 
issue,  and  when  not,  and  from  what  courts  and  by  what 
judges;  what  may  be  inquired  into  by  writ  of.  United 
States  V.  Hamilton,  i  U.  S.  490,  and  note;  27  U.  S.  288, 
note  (L.  Ed.).  See  generally  as  to  habeas  corpus,  146 
N.  Y.  264;  s.  c.  66  St.  Rep.  621;  81  Hun,  N.  Y.  336, 
affirmed  in  144  N.  Y.  699;  65  St.  Rep.  734;  156  U.  S.  218, 
211;  169  Id.  39,  284;  155  Id.  89,  100.  As  to  procedure 
see  160  U.  S.  231,  293;  169  Id.  39;  168  Id.  124. 

As  to  suspension  of  writ  of  habeas  corpus,  see  12  U.  S. 
581.     See  also  as  to  Scope  of  Writ,  and  what  questions 
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reviewable  on  habeas  corpus,  i66  U.  S.  548;  160  Id.  231; 
169  Id.  284;  159  Id.  95;  156  Id.  272;  168  Id.  640;  169 
Id.  39. 

HISTORIES. 

Court  will  take  judicial  notice  of  standard  histories  of  a 
general  nature,  but  not  of  local  histories,  but  the  line  is 
hard  to  draw.  61  Me.  178;  21  N.  Y.  246;  Morris  v. 
Harmer,  7  Pet.  U.  S.  554.  The  works  of  a  living  author 
who  is  within  reach  of  the  process  of  the  court,  can  hardly 
be  deemed  of  this  nature,  particularly  if  the  facts  which 
he  relates  are  of  a  recent  date.  7  Pet.  U.  S.  554.  Testi- 
mony of  this  kind  is  confined  in  a  great  measure  to  ancient 
facts,  which  do  not  presuppose  better  evidence  in  existence. 
Id. 

See  generally  as  to  Histories  as  Evidence.  7  Pet.  554; 
109  Mass.  24,  31;  2  Dane's  Abridg.  334;  6  Pac.  R.  869. 

HABIT. 

A  witness  who  has  had  adequate  opportunities  of  ob- 
servation may  testify  directly  to  the  existence  of  habit. 
120  111.  179.  Habit  may  be  proved  by  successive  acts. 
90  Mass.  51,  58,  and  a  single  instance  is  competent,  120 
Pa.  St.  256,  (holding  it  error  to  exclude  the  question — 
did  you  ever  see  him  under  the  influence  of  liquor?  when 
the  object  was  to  prove  intemperate  habits) ;  83  Mass. 
187.  (The  witness  may  be  asked  if  he  ever  saw  any 
indication  of  intemperance  in  appearance  or  conduct.) 

HEARSAY  EVIDENCE. 

Is  that  kind  of  evidence  which  does  not  derive  its 
value  entirely  from  the  credit  to  be  given  to  the  witness 
himself,  but  rests,  in  part,  upon  the  truth  and  competency 
of  some  other  person  or  persons.  It  has  application  to 
written  as  well  as  oral  matter,  but  neither  writing  nor 
words  are  necessarily  hearsay  and  therefore  incompetent. 
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For  instance  information  on  which  one  has  acted  9  Johns. 
N.  Y.  45;  the  conversation  of  a  person  suspected  of 
insanity,  or  whose  insanity  is  in  question,  3  Hagg.  Eccl. 
574;  2  Ad.  &  E.  3 ;  7  Id.  313 ;  replies  to  inquiries,  11  Wend. 
N.  Y.  no;  general  reputation  in  the  family  in  ques- 
tions of  pedigree.  18  Johns.  37;  entries  made  by  third 
persons  in  the  discharge  of  official  duties,  6  Cow.  N.  Y. 
162;  15  Mass.  380,  or  other  books  kept  in  the  regular 
course  of  business,  20  Johns.  N.  Y.  168;  2  Wend.  369,  513, 
indorsements  of  partial  payments,  17  Johns.  N.  Y.  182, 
have  been  held  admissible  as  original  evidence  under  the 
circumstances,  and  for  particular  purposes. 

Hearsay  reports,  as  a  general  rule,  of  a  transaction, 
whether  oral  or  written,  are  not  admissible  as  evidence. 
I  Greenl.  Ev.  §  124;  16  N.  Y.  381.  The  rule  applies 
to  evidence  given  under  oath  in  a  cause  between,  other  liti- 
gating parties.  3  Term,  yy;  7  Cranch.  296.  Questions 
relating  to  public  interest,  as  for  example,  a  claim  to  a 
ferry  or  highway,  may  be  proved  by  hearsay  testimony. 
19  Conn.  250,  but  the  matter  in  controversy  must  be  of 
public  interest.  29  Barb.  N.  Y.  593,  and  the  declarations 
must  be  those  of  persons  supposed  to  be  dead.  12  Vermont 
178,  and  must  have  been  made  before  controversy  arose. 
3  Camp.  444.  The  rule  extends  to  deeds,  leases  and 
other  private  documents.  5  Esp.  60,  and  to  verdicts,  i 
East.  355. 

The  term  applies  to  written  as  well  as  oral  matter,  but 
the  writing  or  words  are  not  always  regarded  as  hearsay 
because  those  of  a  person  not  under  oath.  Declarations 
as  to  Matters  of  Public  and  General  Interest ;  Declarations 
against  interest  by  persons  since  deceased;  Declarations 
as  to  pedigree;  Endorsements  of  partial  payments,  2 
Strange,  827 ;  4  Pick.  Mass.  1 10 ;  Declarations  as  to  ancient 
possessions;  Dying  declarations;  Where  the  fact  that  the 
declaration  was  made  is  in  issue ;  Declarations  which  form 
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a  part  of  the  Res  Gestw;  Expressions  of  bodily  feeling, 
general  reputation;  information  on  which  one  has  acted; 
are  admissible  in  evidence  and  form  important  exceptions 
to  the  general  rule  that  hearsay  evidence  is  inadmissible. 
And  the  testimony  of  a  witness,  since  deceased,  given 
between  the  same  parties  is  admissible  for  the  same  pur- 
pose. 15  Johns.  N.  Y.  539;  8  Id.  446;  2  Id.  17;  12 
Wend.  N.  Y.  41 ;  17  Johns.  N.  Y.  176;  6  Ired.  N.  C.  30. 
It  must  be  proven  that  the  witness  is  dead.  17  Johns. 
N.  Y.  176;  12  Wend.  N.  Y.  41 ;  8  Barb.  N.  Y.  530.  The 
old  doctrine  was  that  a  witness  called  to  prove  what  a 
deceased  witness  testified  was  required  to  state  his  exact 
words.  7  Serg.  &  R.  163;  2  T.  R.  290;  7  Blackf.  10;  18 
Pick.  434;  U.  S.  V.  Wood,  3  Wash.  440.  It  is  now 
sufficient  for  the  witness  to  state  the  substance  of  all  that 
was  said  by  the  deceased  witness  on  a  former  trial.  6 
N.  Y.  337;  25  Barb.  N.  Y.  449;  15  Wend.  N.  Y.  193;  14 
'Id.  118;  17  Serg.  &  R.  409,  411;  73  Pa.  St.  321;  52 
Me.  231 ;  28  Tex.  371 ;  127  Mass.  354.  The  evidence  of 
a  witness  given  on  a  former  trial  when  competent  may 
be  proven  by  any  one  who  heard  it.  102  111.  540;  97 
U.  S.  693 ;  15  Wend.  N.  Y.  193.  And  a  person  who  took 
minutes  on  a  former  trial,  and  testifies  to  their  accuracy, 
may  state  what  a  witness  swore  to  on  that  trial,  although 
he  cannot  testify  from  his  memory,  and  without  reference 
to  his  minutes.     14  Barb.  N.  Y.  118. 

In  ascertaining  facts  relative  to  the  possession  and  title 
of  lands,  which  accrued  at  a  remote  period,  beyond  that 
of  living  witnesses,  the  courts  receive  as  evidence,  though 
with  great  caution,  the  statements  of  historians  of  acknowl- 
edged merit,  recitals  in  public  records,  statutes  and  legis- 
lative journals;  the  proceedings  in  courts  of  justice,  and 
their  averments  and  results ;  and  the  depositions  and 
witnesses  in  suits  or  legal  controversies.    4  Sandf.  633. 

The  declarations  of  a  deceased  physician,  as  to  the  dis- 
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ease  of  which  a  patient  died  are  admissible  as  having  been 
made  in  the  ordinary  discharge  of  his  professional  duties. 
13  Hun,  N.  Y.  144. 

HEARSAY. 

The  statements  of  a  party  made  in  the  absence  of  the 
other  party  are  inadmissible  in  his  favor,  when  they  do 
not  form  a  part  of  the  Res  Gestw.  30  Hun.  N.  Y.  304; 
8  Barb.  N.  Y.  534;  19  N.  Y.  299;  12  Wend.  N.  Y.  41 ;  8 
Id.  671. 

A  surgeon  who  has  made  a  post  mortem  examination 
of  a  body  will  not  be  permitted  to  testify  that  it  was 
identified  by  a  certain  person,  for  the  reason  that  such 
testimony  is  hearsay  and  inadmissible,     no  U.  S.  574. 

INJUNCTION. 

An  injunction  is  a  prohibitory  writ  issued  by  a  court 
of  equity,  to  restrain  one  or  more  of  the  defendants  or 
parties,  or  quasi  parties,  to  a  suit  or  proceeding  in  equity, 
from  doing,  or  from  permitting  his  servants  or  others 
who  are  under  his  control  to  do  an  act  which  is  deemed 
to  be  unjust  or  inequitable  so  far  as  regards  the  rights 
of  some  other  party  or  parties  to  such  suit  or  proceedings 
in  equity.  Story,  Eq.  Juris.  §  861 ;  Willard,  Eq.  Jur.  341 ; 
2  Green,  ch.  N.  J.  136;  i  Madd.  ch.  126. 

The  injunction  is  used  in  a  multitude  of  cases,  of  which 
cases  the  following  are  some  of  the  most  common :  To 
stay  proceedings  at  law  by  the  party  enjoined.  Story,  Eq. 
Jur.  §  51,  874-877;  Jeremy,  Eq.  Jur.  338;  4  John  ch.  N. 
Y.  17;  23  How.  500;  to  restrain  the  transfer  of  stocks, 
notes,  bills  of  exchange,  and  other  evidences  of  debt. 
Story  Eq.  Jur.  §§  906,  907,  955 ;  2  Ves.  ch.  445 ;  2  Vem. 
Ch.  122;  4  Jones  Eq.  N.  C.  257;  to  restrain  the  transfer 
of  the  title  to  property.  6  Gray,  562,  or  the  parting  with 
the  possession  of  such  property.  4  Cow.  N.  Y.  440;  to 
restrain  the  party  enjoined  from  setting  up  an  inequitable 
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defence  in  a  suit  at  law.  Story,  Eq.  Jur.  §  903 ;  to  restrain 
the  infringement  of  a  patent.  Phillips,  Pat.  451 ;  9  Johns. 
N.  Y.  507,  or  a  copyright,  or  the  printing  of  trade  marks. 
Story  Eq.  Juris.  935-942 ;  2  Bosw.  N.  Y.  i ;  i  Hill,  N.  Y. 
119;  to  prevent  the  removal  of  property.  3  Jones,  Eq. 
N.  C.  253,  or  the  evidences  of  the  title  to  property,  or 
the  evidences  of  indebtedness,  out  of  the  jurisdiction  of 
the  court;  to  restrain  the  committing  of  waste,  2  Story, 
Eq.  §  909;  2  Johns,  ch.  148;  11  Paige,  N.  Y.  503,  to 
prevent  the  creation  or  the  continuance  of  a  private  nui- 
sance, 12  Cush.  454,  or  of  a  public  nuisance  particularly 
noxious  to  the  party  asking  for  the  injunction.  Story, 
Eq.  §§  874,  903;  28  Barb.  N.  Y.  228;  3  Paige,  N.  Y. 
210,  213;  9  Id.  575;  to  restrain  illegal  acts  of  municipal 
officers.  12  Cush.  410;  to  prevent  a  purpresture.  12  Ind. 
467.  It  is  necessary  to  the  obtaining  of  an  injunction,  as 
to  other  equitable  relief,  that  there  should  be  no  plain, 
adequate  and  complete  remedy  at  law.  30  Barb.  N.  Y. 
549;  31  Penn.  St.  387.  An  injunction  will  not  be  granted 
while  the  rights  between  the  parties  are  undetermined, 
except  in  cases  where  material  and  irreparable  injury  will 
be  done.  3  Bosw.  N.  Y.  607;  16  Tex.  410;  15  Md.  22, 
but  where  it  is  irreparable  and  of  a  nature  which  cannot 
be  compensated,  and  where  there  will  be  no  adequate 
remedy,  an  injunction  will  be  granted  which  may  be  made 
perpetual.     39  N.  H.  182;  12  Cush.  410;  27  Ga.  499. 

Court  of  equity  will  not  restrain  proprietor  of  a  maga- 
zine from  publishing  false  and  malicious  criticisms  of  the 
arms  manufactured  by  a  corporation,  if  the  words  are  not 
actionable  per  se,  although  the  plaintiff  has  no  remedy  at 
law,  being  unable  to  prove  special  damages.  Merlin  Fire 
Arms  Co.  v.  Shields,  (Court  Appeals,  N.  Y.  1902).  Re- 
ported in  N.  Y.  Law  Journal,  June  23,  1902. 

As  to  the  duty  to  obey  an  injunction  see  81  Hun,  N.  Y. 
579,  afif'd  in  144  N.  Y.  700.  (No  op.).  See  also  138 
N.  Y.  244,  modifying  s.  c.  46  St.  R.  N.  Y.  loi. 
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As  to  the  Dissolution  of  an  injunction,  see  ii  Misc. 
N.  Y.  446;  s.  c.  65  N.  Y.  St.  R.  421 ;  84  Hun,  N.  Y.  296; 
65  N.  Y.  St.  R.  872. 

As  to  Punishment  for  Contempt.  65  Hun,  N.  Y.  179, 
afif'd  137  N.  Y.  565.  (No  op.) ;  Peo.  v.  McKane,  78 
Hun,  N.  Y.  154;  s.  c.  60  St.  R.  N.  Y.  196. 

ISSUE. 

In  pleading,  an  Issue  is  a  single,  certain,  and  material 
point,  deduced  by  the  pleadings  of  the  parties,  which  is 
affirmed  on  the  one  side  and  denied  on  the  other.  Bouv. 
L.  Diet. 

An  issue  of  fact  is  one  in  which  the  truth  of  some 
fact  is  affirmed  by  one  side  and  denied  by  the  other. 
Ordinarily  it  consists  of  a  direct  aifirmative  allegation 
on  one  side  and  a  direct  negative  on  the  other.  Coke, 
Litt.  126a;  5  Pet.  149;  8  Term,  278. 

It  is  presumed  that  in  all  states  which  have  adopted 
the  Code  system,  provisions  similar  to  those  in  the  New 
York  Code  Civil  Procedttre  are  in  operation.  In  section 
968  of  this  Code  the  issues  of  fact  which  are  triable  by 
jury  are  stated  as  follows : 

§  968.  In  each  of  the  following  actions,  an  issue  of 
fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed : 

1.  An  action,  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for 
a  nuisance ;  or  to  recover  a  chattel. 

In  section  969  of  the  same  Code  are  enumerated  the 
issues  which  are  triable  by  the  court: 

§  969.  An  issue  of  law,  in  any  action,  and  an  issue  of 
fact  in  an  action  not  specified  in  the  last  section,  or  wherein 
provision  for  a  trial  by  a  jury  is  not  expressly  made  by 
law,  must  be  tried  by  the  court,  unless  a  reference  or  a 
jury  trial  is  directed. 
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The  New  York  Code  Civil  Procedure,  §  980,  provides 
that  either  party  may  bring  issue  to  trial.  It  reads  as 
follows : 

§  980.  Either  party,  who  has  served  the  notice,  may 
bring  the  issue  to  trial ;  and,  in  the  absence  of  the  adverse 
party,  unless  the  judge  holding  the  term,  for  good  cause, 
otherwise  directs,  may  proceed  with  the  cause,  and  take 
a  dismissal  of  the  complaint,  or  a  verdict,  decision,  or 
judgment,  as  the  case  requires.  An  inquest,  for  want 
of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Section  981  of  the  same  Code  relates  to  what  papers 
are  to  be  furnished  on  trial  and  by  whom,  and  reads  as 
follows : 

§  981.  Where  the  issue  is  brought  to  trial  by  the  plain- 
tiff, he  must  furnish  the  court  with  copies  of  the  sum- 
mons and  pleadings,  and  of  the  offer,  if  any  has  been 
made.  Where  the  issue  is  brought  to  trial  by  the  de- 
fendant, and  the  plaintiff  does  not  furnish  those  papers, 
they  must  be  furnished  by  the  defendant. 

IDENTITY. 

Identity  is  prima  facie  shown  by  identity  of  name. 
Hatcher  v.  Rochelau,  18  N.  Y.  92.  In  this  case  it  was 
held  that  a  person  sued  in  New  York  in  1857,  is  the 
same  person  who  was  sued  by  that  name  in  Mississippi 
in  1841.  See  also  45  N.  Y.  779;  4i  N.  Y.  404;  28  Cal. 
202;  13  Johns.  N.  Y.  518;  5  Cow.  N.  Y.  237;  9  Id.  140. 

In  cases  of  larceny,  claim  and  delivery,  and  in  other 
cases  the  things  which  are  in  question  must  be  identified. 
This  identification  of  individuals  is  sometimes  difficult,  as 
in  the  case  of  death  of  strangers,  reappearance  after  long 
absence  and  the  like.  In  this  connection  the  celebrated 
Tichborne  Case  should  be  carefully  studied.  In  that  case 
an  illiterate  tramp  so  imposed  upon  people  of  great  in- 
intelligence  as  to  induce  eighty-five  witnesses  including  the 
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mother  of  the  real  heir  to  testify  as  to  his  identity.  This 
shows  an  appalling  defect  in  human  sagacity.  The  able 
cross-examination  of  counsel  was  all  that  unmasked  the  im- 
postor. Mr.  Rice  says  that  the  general  rule  is  that  non- 
expert testimony  is  admissible  upon  all  questions  of 
identity.  3  Rice  on  Ev.  481.  See  generally  ch.  39  of  3 
Rice  on  Evidence,  and  Harris  on  Identification.  For  cases 
of  mistaken  identity  see  3  P.  &  F.  144;  Sessions  Papers 
1824;  Will's  Cir.  Ev.  91;  Burrill,  Cir.  Ev.  645. 

IDENTIFICATION. 

When  it  became  necessary  to  identify  a  person  accused 
of  crime  during  the  progress  of  a  trial-  a  witness  may  be 
asked  if  he  sees  the  person  in  the  court  room,  i  Whart. 
Ev.  (3d  ed.)  502,  but  it  is  not  error  to  allow  district 
attorney  to  point  out  the  prisoner,  and  ask  if  he  is  the 
person  of  whom  he  speaks.    32  How.  St.  Trials  74. 

IMPRESSION. 

A  witness  may  testify  to  an  impression  if  it  be  from 
memory,  and  not  mere  belief  or  inference.  Abb.  Tr.  Bf. 
93:3  Abb.  N.  C.  (N.  Y.)  235. 

INSANITY. 

Blackstone  says  that  an  insane  person  is  one  "  who 
hath  had  understanding,  but  by  disease,  grief  or  other 
accident,  hath  lost  the  use  of  his  reason."  i  Blackstone 
Com.  304.  According  to  the  overwhelming  weight  of 
modern  authorities  delusion  in  the  mind  of  the  subject 
is  the  best  test  of  insanity.  And  this  delusion  must  be 
an  immovable  one.  6  W.  &  S.  Pa.  451,  463;  16  Barb. 
N.  Y.  259;  54  Id.  274;  7  Met.  Mass.  500;  MacNaughten's 
Case,  10  CI.  &  Fin.  200.  And  see  the  well  written  opinion 
in  Dew  v.  Clark,  3  Add.  Ecc,  79;  the  doctrine  of  which 
has  been  adopted  by  the  Court  of  Appeals  in  New  York. 
See  Evans  v.  Johnson,  23  L.  R.  A.  75,  for  an  important 
case  upon  the  law  of  insanity. 

154 


THE  TRIAL  LAWYERS'  ASSISTANT. 

In  New  York,  a  non-expert  may  be  asked :  "  From 
what  you  saw,  and  from  what  you  heard  him  say  at  that 
time,  in  your  opinion  was  he  rational,  or  irrational  ? "  This 
question  was  held  to  be  competent  in  People  v.  Packenham, 
115  N.  Y.  200.  See  also  97  N.  Y.  62.  In  many  of  the 
states  now  non-experts  or  lay  witnesses  may  express 
an  opinion  as  to  the  sanity  of  a  person  as  freely  as 
expert  witnesses.  The  best  common  sense  test  of  sanity 
or  insanity  is  that  laid  down  by  the  Court  of  Appeals 
of  New  York.  It  is  simple  and  reasonable.  When  it 
is  alleged  that  a  person  is  insane,  it  must  be  proven 
by  the  person  alleging  insanity  that  the  alleged  lunatic  has 
said  or  done  something  inconsistent  with  sanity,  and  he 
must  have  some  hallucination,  some  illusion  or  delusion,  so 
firmly  fixed  in  his  mind  that  it  cannot  be  dispelled  by 
reason.  A  mere  mistake  of  fact,  defective  judgment,  or 
lack  of  argumentative  powers,  do  not  constitute  insanity. 
Neither  do  a  bad  temper,  or  a  suspicious  disposition.  This 
test  is  the  one  laid  down  by  the  best  considered  cases 
upon  the  subject. 

A  law  authorizing  the  commitment  of  a  person  to  an 
asylum  or  anywhere  else,  upon  ex  parte  affidavits  alone 
is  unconstitutional.  In  re  Adrian  Janes,  30  How.  Pr. 
N.  Y.  446. 

That  invaluable  provision  of  the  common  law  and 
of  constitutional  law,  which  has  been  adopted  by  every 
state  in  the  Union,  that  no  man  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law  can- 
not be  too  jealously  guarded  by  all  freemen.  It  has  been 
held  in  an  able  opinion  in  34  App.  Div.  N.  Y.  363,  that 
due  process  of  law  includes  notice,  hearing  and  judgment. 
In  nearly  all  cases  it  should  include  trial  by  jury.  This 
provision  of  constitutional  law  has  also  received  very  able 
consideration  in  the  courts  in  many  cases,  and  among  the 
most  valuable  are:  12  N.  Y.  212;  13  Id.  461 ;  35  Id.  302; 
4  Hill,  N.  Y.  140;  27  St.  Rep.  353;  48  N.  Y.  313;  15 
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Wend.  N.  Y.  74;  112  N.  Y.  61 ;  70  Id.  228.  Under  these 
cases  the  phrase  "  due  process  of  law  "  must  be  held  to 
mean,  lawful  judicial  proceedings  in  a  court  of  competent 
jurisdiction.  In  one  case  it  was  claimed  that  the  pro- 
visions of  the  statute  under  consideration  were  unconsti- 
tutional because  they  did  not  provide  for  trial  by  jury. 
The  provision  inserted  in  many  of  the  state  constitutions 
is  that  trial  by  jury  in  all  cases  in  which  it  has  heretofore 
been  used,  shall  remain  inviolate  forever,  but  that  a  jury 
trial  may  be  waived  by  the  parties  in  all  civil  cases,  in 
the  manner  to  be  prescribed  by  law. 

The  term  due  process  of  law  has  also  been  defined  to 
be,  "  Law  in  its  regular  course  of  administration  through 
courts  of  justice."  3  Story  Const.  264,  661 ;  18  How.  272; 
13  N.  Y.  378. 

The  term,  "  due  process  of  law,"  which  occurs  in  the 
Constitution  of  the  United  States,  and  in  the  con- 
stitutions of  the  various  states,  is  considered  by  Coke 
as  equivalent  to  the  phrase  "Jaw  of  the  land"  (used 
in  Magna  Charta,  c.  29),  and  it  is  said  by  him 
to  denote  "  indictment  or  presentment  of  good  and 
lawful  men."  Coke,  2  Inst.  50.  The  full  significance  of 
the  clause  "  law  of  the  land  "  is  said  by  Ruffin,  C.  J.,  to 
be  that  statute  which  would  deprive  a  citizen  of  the  rights 
of  person  or  property  without  a  regular  trial  according 
to  the  course  and  usage  of  the  common  law,  would  not 
be  the  law  of  the  land.  4  Dev.  N.  C.  15.  For  different 
definitions  given  to  similar  provisions  occurring  in  the 
various  state  constitutions,  see  19  Wend.  N.  Y.  659;  4 
Hill,  N.  Y.  145 ;  2  Speers,  S.  C.  767 ;  2  Yerg.  Tenn.  554 ; 
10  Id.  71 ;  3  Humphr.  Tenn.  483.  And  see  further  on 
the  subject.  Sullivan  Lect.  402;  Comyns  Dig.  Imprison- 
ment (H.  4) ;  2  Kent  Com.  13;  i  Reeves  Hist.  Eng.  Law, 
249;  12  N.  Y.  202;  13  Id.  378;  18  Id.  199;  R.  M.  Charlt. 
Ga.  302;  I  Curt.  C.  C.  311;  11  How.  437;  13  Id.  142. 

A  distinguished  judge  in  one  case  says :  "  I  think  no 
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person  should  be  adjudged  insane,  or  be  confined  as  a 
lunatic,  except  perhaps,  temporarily  without  having  an 
opportunity  of  being  heard  on  the  question  of  his  alleged 
insanity  before  a  tribunal  competent  to  decide  it."  In 
Matter  of  Adrian  Janes,  30  How.  Pr.  N.  Y.  453.  But 
where  there  is  any  such  improper  confinement  of  a  sane 
person  upon  the  pretence  that  he  is  a  lunatic,  he  may 
acquire  his  liberty  by  habeas  corpus.  Id.  Citing  3  Hill, 
N.  Y.  660  and  note.  See  also  4  Hill,  N.  Y.  140;  18  How. 
272 ;  3  Kernan,  393,  as  to  meaning  of  "  due  process  of 
law." 

Where  a  person  has  been  duly  adjudged  insane  and 
desires  to  have  fact  of  restoration  tested,  it  seems  that 
the  court,  in  New  York,  may  determine  the  method  of 
trial.  Matter  of  Blewitt,  138  N.  Y.  148.  See  also  116 
N.  Y.  67  as  to  power  of  third  person  to  attack 
record  collaterally.  It  was  held  in  this  case  that  a 
third  person  could  show  that  an  alleged  lunatic  was  sane, 
notwithstanding  finding  of  insanity  upon  commission 
issued. 

It  seems  that  whenever,  and  under  whatever  circum- 
stances a  person  is  alleged  to  be  insane,  that  it  is  contrary 
to  the  genius  of  our  institutions,  and  to  the  organic  law 
of  all  the  states  to  deny  a  jury  trial.  This  is  merely  the 
same  right  that  a  person  accused  of  a  serious  crime  has. 
The  taint  of  insanity  being  so  harmful  not  only  to  a  man 
himself,  but  to  his  relatives  by  blood,  and  judgments  pro- 
nouncing persons  insane  should  only  be  pronounced  by 
the  courts  after  the  most  careful  inquiry,  and  upon  the 
clearest  possible  evidence  of  insanity. 

The  followmg  cases  upon  the  law  of  insanity  in  general 
will  bear  repeated  readings.  Sir  John  Nichols  Opinion 
in  Dew  v.  Clark,  i  Addams,  279;  i  Haggard,  384;  2  Id. 
433;  2  Phillimore,  449;  Lord  Brougham's  Opinion  in 
Waring  v.  Waring,  6  Moore,  P.  C.  Cases,  349.  See  also 
Buswell  on  Insanity. 
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INCOMPETENT  PEBSONS. 

For  procedure  regulating  appointment  of  committees 
upon  estate  and  person  of  lunatics,  idiots,  habitual  drunk- 
ards and  other  incompetent  persons  see  sections  2320  to 
2344  Code  Civ.  Pro.  N.  Y.  For  an  important  case  on  the 
subject  see  2  Paige,  N.  Y.  422.  See  also  128  N.  Y.  316; 
116  Id.  73;  63  Id.  412;  51  Id.  38;  SO  Barb.  N.  Y.  658; 
26  Id.  76;  15  Id.  523;  14  Id.  171;  13  Id.  428. 

INSOLVENCY. 

Insolvency  has  been  defined  to  be  the  state  of  a  person 
who  is  insolvent  or  unable  from  any  cause  to  pay  his  debts. 
2  Black.  Com.  285,  471,  or  who  is  unable  to  pay  his  debts 
as  they  fall  due  in  the  course  of  trade.  2  Kent.  Com. 
389 ;  I  Camp.  492n ;  3  Gray,  Mass.  600.  Other  authorities 
hold  what  seems  to  be  a  more  reasonable  doctrine,  that 
an  insolvent  is  one  whose  liabilities  is  greater  than  his 
assets. 

INSOLVENT   PURCHASER. 

If  no  inquiry  is  made  a  buyer  is  not  bound  to  disclose 
his  pecuniary  condition  to  seller,  either  at  or  before  the 
sale,  although  he  is  insolvent,  and  knows  that  he  is  in- 
solvent. 2  Mason,  236;  96  N.  Y.  100;  25  Vt.  686;  19 
Mo.  36;  75  Pa.  St.  232.  Contra.  See  Talcott  v.  Hender- 
son, 31  Ohio  St.  See  generally  as  to  Sales,  Benj.  on  Sales, 
Story  on  Sales;  Kerr,  on  Frauds;  24  N.  Y.  139;  18  Id. 
188;  31   Penn.  234. 

See  Johnson  v.  Monall,  2  Abb.  Crt.  App.  Dec.  470. 

Goods  bought  with  no  intention  on  the  part  of  the 
buyer  to  pay  for  them  renders  them  subject  to  seizure 
as  stolen  goods  and  they  can  be  seized  wherever  they  are 
found.  40  Mich.  274 ;  2  Curt.  259 ;  85  Mass.  181 ;  41  111. 
192;  46  Mo.  181;  18  B.  Mon.  623;  2  Cin.  Sup.  Ct.  116; 
96  N.  Y.  100;  93  U.  S.  631. 
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INSPECTION  OF  CHATTELS. 

"  On  the  trial  of  an  issue  involving  the  quahty  or 
condition  of  a  chattel,  the  court  may  permit  it  to  be 
exhibited  to  the  jury  with  proper  evidence  as  to  its 
identity  and  condition  at  the  time  in  question."  Elliott's 
Gen.  Prac.  §  685  and  cases  cited. 

INSURANCE. 

Insurance  is  a  contract  whereby  for  an  agreed  premium 
one  party  undertakes  to  indemnify  the  other  against  loss 
on  a  specified  subject  by  specified  perils.    Bouv.  L.  D. 

Oral  evidence  of  experts  as  to  whether  a  change  in- 
creased the  risk,  is  proper,  and  insurance  officers  are  proper 
experts.    2  Met.  Mass.  147;  40  Mo.  19. 

The  occupation  of  insured  premises  for  forbidden  uses 
would  render  the  policy  void.  7  N.  Y.  530;  6  Wend. 
N.  Y.  488. 

In  insurance  cases  the  doctrine  usually  adopted  is 
that  where  the  company  is  not  responsible  if  the 
assured  "  die  by  his  own  hand,"  is  that  there  is  no 
liability  unless  the  assured  was  mentally  so  dis- 
ordered as  not  to  understand  that  the  act  he  com- 
mitted would  cause  his  death,  or  committed  it  under 
the  influence  of  some  insane  impulse  which  he  could  not 
resist,  although  knowing  the  consequences,  it  not  being 
sufficient  that  his  mind  was  so  impaired  that  he  was  not 
conscious  of  the  moral  obliquity  of  the  act.  55  N.  Y. 
169;  76  Id.  426;  46  Hun,  N.  Y.  364;  s.  c.  120  N.  Y.  237. 
Sanity,  however,  is  presumed  even  as  to  a  person  who 
takes  his  own  life,  and  the  burden  was  upon  the  plaintiff 
of  establishing  decedent's  irresponsibility,  and  acts  and 
incidents,  which  are  as  consistent  with  sanity  as  insanity, 
will  not  warrant  the  submission  of  the  question  to  the 
jury.     4  Joyce  on  Insurance,  §§  2640,  3773 ;  Biddle  on 
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Ins.  §  325;  35  Supt.  Ct.  386;  s.  c.  4  Supt.  Ct.  386;  s.  c. 
70  N.  Y.  561 ;  35  Supt  Ct.  314. 

INSURANCE.      METHODS     OF  PROVING  DEATH. 

In  addition  to  the  proof  of  death  by  direct  testimony 
to  the  fact,  death  may  be  proven  by  a  church  or  other 
registry  of  burial  properly  Itept.  70  U.  S.  153;  11  Barb. 
N.  Y.  527;  30  U.  S.  470- 

'Death  is  presumed  from  absence  of  seven  years.  18 
Johns.  N.  Y.  141 ;  i  Post.  409 ;  26  N.  J.  L.  388 ;  6  East. 
80. 

Death  may  also  be  proved  by  hearsay,  by  testimony  of 
relatives,  (i  Talyl.  Ev.  570;  45  Vt.  29),  or  by  inscription 
on  tombstone  (Rose.  N.  P.,  47;  16  Gray,  171);  or  by 
entry  in  family  Bible  ("Lewis  v.  Marshall,  30  U.  S.  470; 
Berkeley  Peerage  Case,  4  Camp.  401 )  ;  or  by  the  fact  of 
family  wearing  mourning  (Succession  of  Jones,  12  La. 
Ann.  397)  ;  or  by  general  repute  among  acquaintances 
where  he  left  no  relatives  or  in  connection  with  family 
repute  where  he  died  abroad.    49  111.  470;  3  Bibb.  235. 

Letters  of  administration  or  letters  testamentary  are 
inadmissible  to  prove  death  as  a  substantive  part  of  a 
cause  of  action  or  defense  unless,  perhaps,  by  lapse  of  time, 
they  may  become  competent  as  hearsay.  3  Esp.  63 ;  26 
Barb.  N.  Y.  383;  22  Wend.  N.  Y.  277;  60  N.  Y.  123. 

ISSUE,   SUBSTANCE   OF 

It  is  enough  if  only  the  substance  of  the  issue  be  proved. 
Pow.  Ev.  117. 

ILLEGALITY 

Of  contract  can  be  shown  under  general  denial.  103 
U.  S.  261.  Compare  58  Hun,  N.  Y.  428;  18  N.  Y.  448; 
40  N.  Y.  546;  66  Barb.  N.  Y.  539;  20  Abb.  N.  C.  333;, 
58  N.  Y.  376;  81  N.  Y.  52;  loi  N.  Y.  348. 
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ILLEGAI.  EVIDENCE. 

The  reception  of  illegal  evidence  is  presumptively  in- 
jurious to  the  party  objecting  to  its  admission.  78  N.'  Y. 
15s;  35  Id.  49;  68  Id.  547;  58  Id.  555;  76  Id.  170. 

INQUISITIONS. 

Inquisitions  of  a  coroner  are  admissible  in  evidence. 
Starkie  on  Ev.  (loth  Am.  ed.),  404,  405;  i  Greenl.  Ev. 
§  556,  and  inquisitions  of  lunacy  are  also  admissible  in 
evidence.  Banker  v.  Banker,  63  N.  Y.  409.  Wharton  on 
Ev.  §§  812,  1254;  2  Phil.  Ev.  (5th  ed.)  266. 

Inquisition  of  coroner  is  prima  facie  proof  that  an 
insured  person  committed  suicide.  25  Bear.  605 ;  65  Cal. 
417;  Jervis  on  Coroners,  318,  et  seq;  2  Stevens  on  Nisi 
Prius,  1642. 

IBBEGULAKITY. 

An  irregularity  in  its  technical  legal  sense  is  the  doing 
or  not  doing  anything,  in  the  conduct  of  an  action  at  law 
or  a  suit  in  equity,  which  conformably  with  the  practice 
of  the  court,  ought  or  ought  not  to  be  done. 

A  party  prejudiced  by  an  irregularity  should  except  to 
it  previously  to  taking  any  step.  Taking  any  step  is 
usually  a  waiver  of  any  irregularity,  i  Bos.  &  P.  342; 
5  Id.  509;  I  Taunt.  58;  2  Id.  243;  3  East.  547;  2  Wils. 
380. 

IRREGULARITIES    AND   DEFECTS. 

Irregularities  and  defects  in  U.  S.  courts,  how  cured; 
how  taken  advantage  of,  and  how  waived.  Book  16, 
U.  S.  Sup.  Ct.  68,  Law  ed. 

Irregularities  and  defects  cured  by  verdict  what  not. 
Book  23  U.  S.  Sup.  Ct.  490,  Law  Ed. 

Irregularities  and  defects  cured  by  verdict,  etc..  and  by 
judgment  are  enumerated  in  New  York  Code  Civ.  Pro. 
as  follows: 
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§  721.  In  a  court  of  record,  where  a  verdict,  report,  or 
decision  has  been  rendered,  the  judgment  shall  not  be 
stayed,  nor  shall  any  judgment  of  a  court  of  record  be 
impaired,  or  affected,  by  reason  of  either  of  the  following 
imperfections,  omissions,  defects,  matters,  or  things,  in 
the  process,  pleadings,  or  other  proceedings : 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process ;  or  for  miscon- 
ceiving a  process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff 
or  other  officer ;  or  because  an  officer  has  not  subscribed 
a  return,  actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney  of  an  infant  party,  if 
the  verdict,  report,  or  decision,  or  the  judgment,  is  in  his 
iavor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of 
which  the  verdict,  report,  or  decision  ought  not  to  have 
been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other 
person ;  or  in  a  sum  of  money ;  or  in  the  description  of 
property;  or  in  reciting  or  stating  a  day,  month,  or 
year;  where  the  correct  name,  sum,  description,  or  date 
has  been  once  rightly  stated,  in  any  of  the  pleadings  or 
other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making 
up  the  judgment-roll. 

12.  For  an  omission  on  the  part  of  the  referee  to  be 
sworn ;  or  for  any  other  default  or  negligence  of  the  clerk, 
or  any  other  officer  of  the  court,  or  of  a  party,  his  attorney 
or  counsel,  by  which  the  adverse  party  has  not  been  prej- 
udiced. 

§  722.  Each  of  the  omissions,  imperfections,  defects, 
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and  variances,  specified  in  the  last  section,  and  any  other 
of  like  nature,  not  being  against  the 'right  and  justice  of 
the  matter,  and  not  altering  the  issue  between  the  parties, 
or  the  trial,  must  when  necessary,  be  supplied,  and  the 
proceeding  amended,  by  the  court  wherein  the  judgment 
is  rendered,  or  by  an  appellate  court. 

Where  proceedings  are  irregular  party  prejudiced  must 
move  in  due  time  to  vacate,  or  he  will  be  deemed  to  have 
waived  his  rights.  2  Robt.  N.  Y.  632;  i  Johns.  Cases, 
N.  Y.  248;  10  Paige,  N.  Y.  559.  Unless  court  did  not 
have  jurisdiction.  In  that  case  the  proceedings  may  be 
attacked  collaterally,  or  otherwise.  59  N.  Y.  216;  9 
Cow.  N.  Y.  227;  19  Johns.  N.  Y.  7;  15  Id.  121. 

IT-LEGALITY. 

IllegaHty  must  be  specially  pleaded  if  set  up  as  a  de- 
fence.    13-  Abb.  N.  C.  388  note. 

INTENT. 

A  party  may  testify  to  his  intent  in  doing  an  act.  44 
N.  Y.  22;  14  Id.  567;  50  Id.  437.  See  generally  as  to 
evidence  of  intent.  14  N.  Y.  465;  96  Id.  340;  33  Id.  676; 
88  Id.  318;  72  N.  Y.  279;  43  Id.  231;  48  Id.  681;  17 
Wall.  19,  29. 

JOINDER  OF  ACTIONS. 

As  to  what  causes  of  action  may  be  joined  in  the  same 
complaint,  see  Bliss  on  Code  Pleading.  125-134;  see  N. 
Y.  Code  Civ.  Pro.  §  484,  which  reads  as  follows : 

§  484.  The  plaintiff  may  unite  in  the  same  complaint, 
two  or  more  causes  of  action,  whether  they  are  such  as 
were  formerly  denominated  legal  or  equitable,  or  both, 
where  they  are  brought  to  recover  as  follows : 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal 
conversation,  or  seduction. 

3.  For  libel  or  slander. 
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4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages 
for  the  withholding  thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking 
or  detention  thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  con- 
tract, or  by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action, 
and  not  included  within  one  of  the  foregoing  subdivisions 
of  this  section. 

10.  For  penalties  incurred  under  the  games,  fisheries 
and  forest  law. 

But  it  must  appear,  upon  the  face  of  the  complaint, 
that  all  the  causes  of  action,  so  united,  belong  to  one  of 
the  foregoing  subdivisions  of  this  section;  that  they  are 
consistent  with  each  other;  and,  except  as  otherwise  pre- 
scribed by  law,  that  they  affect  all  the  parties  to  the  action ; 
and  it  must  appear  upon  the  face  of  the  complaint,  that 
they  do  not  require  different  places  of  trial. 

JUDGE. 

A  judge  is  a  civil  officer  clothed  with  power  to  hear 
and  determine  causes,  civil  or  criminal,  between  litigants 
according  to  his  commission. 

The  first  duty  of  a  judge  is  impartiality.  If  he  has 
the  slightest  interest  in  a  cause  he  is  disqualified  from 
sitting  as  judge.  17  Barb.  N.  Y.  414;  5  N.  Y.  389;  i 
Spence  N.  J.  457;  21  Pick.  Mass.  loi ;  22  Conn.  178,  and 
he  ought  to  refuse  to  sit  on  the  case  when  he  is  aware 
of  such  interest.  It  seems  that  it  is  discretionary  with 
him  whether  he  will  sit  in  a  cause  in  which  he  has  been 
of  counsel.  2  A.  K.  Marsh.  Ky.  517;  Coxe,  N.  J.  164. 
See  2  Binn.  Penn.  454;  5  Ind.  230.    The  delicacy  which 
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characterizes  the  judges  throughout  the  various  states 
of  the  Union  usually  forbids  their  sitting  in  such  a  cause. 
It  is  the  duty  of  a  judge  to  declare  what  the  law  is,  not 
to  make  it.     iq  Ga.  190. 

A  judge  is  not  responsible  for  any  error  of  judgment 
or  mistake  he  may  make  as  a  judge  while  acting  within 
the  bounds  of  his  jurisdiction.  Coke,  Litt.  294;  5  Johns. 
N.  Y.  282;  2  Dall.  Penn.  160;  11  Johns.  N.  Y.  150;  9 
Id.  395;  Cooley  on  Torts,  (2nd  ed.)  472-497;  Brad- 
ley V.  Fisher,  13  Wall.  U.  S.  348;  12  Coke,  25;  but 
when  he  acts  corruptly  he  may  be  impeached.  4  Dall. 
Penn.  225;  8  Cow.  N.  Y.   178;  5  Johns.  N.  Y.  282. 

A  charge  by  a  judge  of  an  hypothesis  wholly  un- 
warranted by  the  evidence  is  error  for  which  a  new 
trial  will  be  granted.     15  N.  Y.  524. 

It  has  been  held  that  a  judge  is  not  competent  as  a 
witness  in  a  cause  heard  by  him,  for  this  among  other 
reasons,  that  he  can  hardly  be  deemed  capable  of  fairly 
and  impartially  deciding  on  the  weight  and  admissibility 
of  his  own  testimony.  There  is  danger  that  he  would 
permit  it  to  outweigh  that  of  other  witnesses  equally 
entitled  to  credit.  2  Mart.  La.  N.  S.  312;  2  Gal.  258; 
I  Kent,  Gomm.  291. 

It  seems  that  if  the  remarks  of  a  trial  judge  are  so 
adverse  to  one  of  the  parties  as  to  call  for  the  inter- 
ference of  a  court  of  review,  on  the  ground  that  the 
verdict  was  improperly  influenced,  the  mode  of  review  is 
not  by  exception,  but  the  question  should  be  brought  up 
on  a  motion  to  set  aside  the  verdict.     77  N.  Y.  182. 

We  cannot  refrain  from  inserting  what  we  consider 
the  most  complete  picture  of  a  wise  and  good  judge  to 
be  found  in  the  whole  range  of  sacred  or  profane  litera- 
ture. Just  and  competent  judges  are  so  essential  to  the 
administration  of  justice,  and  to  the  preservation  of  the 
lives,  liberties  and  properties  of  our  people,  that  too  much 
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care  cannot  be  exercised  in  their  selection.  The  passage 
referred  to  is  taken  from  the  Bible,  Job.  ch.  29,  verses 
7-25,  and  reads  as  follows : 

"  The  young  men  saw  me,  and  hid  themselves ;  and 
the  aged  arose  and  stood  up. 

"  The  princes  refrained  talking,  and  laid  their  hand 
upon  their  mouth. 

"  When  the  ear  heard  me  then  it  blessed  me,  and  when 
the  eye  saw  me  it  gave  witness  to  me. 

"  Because  I  delivered  the  poor  that  cried,  and  the 
fatherless,  and  him  that  had  none  to  help  him. 

"  The  blessing  of  him  that  was  ready  to  perish  came 
upon  me,  and  I  caused  the  widow's  heart  to  sing  for  joy. 

"  I  put  on   righteousness,   and   it  clothed  me. 

"  My  judgment  was  a  robe  and  a  diadem. 

"  I  was  eyes  to  the  blind,  and  feet  was  I  to  the  lame. 

"  I  was  a  father  to  the  poor,  and  the  cause  zvhich  I  knew 
notj  I  searched  out. 

"  And  I  brake  the  jaws  of  the  wicked,  and  plucked  the 
spoil  out  of  his  teeth." 

Rufus  Choate,  the  most  learned  advocate  since  the  days 
of  Cicero,  and  one  of  the  purest  patriots  America  has 
ever  had,  or  ever  will  have,  quoted  this  passage  in  a 
speech  which  he  delivered  before  the  Massachusett's 
State  Convention,  July  14th,  1853,  ^^'^  i"  commenting 
upon  it,  he  said:  "Give  to  the  commuhity  such  a  judge, 
and  I  care  little  who  makes  the  rest  of  the  constitution, 
or  what  party  administers  it.  It  will  be  a  free  govern- 
ment I  know.  Let  us  repose,  secure,  under  the  shade  of 
a  learned,  impartial,  and  trusted  magistracy,  and  we 
need  no  more." 

If  trial  judge  makes  improper  remarks  during  the  trial 
the  remedy  of  party  prejudiced  thereby,  is,  in  New  York, 
by  motion  to  set  aside  verdict,     yy  N.  Y.  182. 

A  judge  has  no  right  to  ask  an  improper  question  of 
a  witness,  and  if  he  does  so,  counsel  on  either  side  may 
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object,  and  if  the  objection  is  well  taken  the  Court  of 
Appeals  will  correct  the  error.  Peo.  v.  Lacoste,  37  N.  Y. 
192. 


A  judge  who  is  disqualified  by  relationship  to  one  of 
-the  parties  to  a  cause,  cannot  sit  even  with  consent  of  both 
parties.  Oakley  v.  Aspinwall,  3  N.  Y.  547.  In  the  very 
learned  and  able  opinion  in  this  case,  the  court  said : 
"  It  was  suggested  by  the  petition  of  the  respondent, 
that  the  decision  of  this  court  by  which  the  judgment  of 
the  superior  court  in  his  favor  was  reversed  and  a  new 
trial  ordered  in  this  case  was  entered  through  inad- 
vertence, and  he  prays  that  both  the  judgment  of  this 
court,  and  the  remittitur  may  be  vacated,  and  that  the 
appeal  may  be  reargued.  This  application  is  based  on 
several  grounds,  the  most  important  of  which  is,  that  the 
appeal  was  argued  before  seven  members  of  the  court, 
one  of  whom,  Judge  Strong  was  related  to  the  appel- 
lants Aspinwall  within  the  seventh  degree,  and  was  there- 
fore disqualified  to  sit  as  a  judge  and  to  take  part  in 
the  decision  of  this  cause.  That  two  members  of  the  court 
voted  to  affirm  the  judgment  of  the  court  below,  and 
five,  including  Judge  Strong,  voted  for  reversal ;  and  that 
without  the  vote  of  the  latter  the  judgment  would  not 
have  been  reversed."  (The  New  York  Code  of  Civil 
Procedure  §  46,  provides  that  a  judge  shall  not  sit  as  such 
in,  or  take  any  part  in  the  decision  of  a  cause  or  matter 
.  in  which  he  would  be  excluded  from  being  a 
juror,  by  reason  of  consanguinity  or  affinity  to  either  of 
the  parties.  If  a  judge  so  related  to  one  of  the  parties 
attempt  to  render  a  judgment,  it  is  utterly  void,  and  in- 
capable of  being  made  good  by  any  omission,  waiver  or 
consent.  Chambers  v.  Clearwater,  i  Keyes,  N.  Y.  310; 
s.  c.  41  Barb.  N.  Y.  200.    A  judge  so  disqualified  cannot 
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grant  an  injunction  in  the  cause.  28  How.  Pr.  N.  Y. 
.187.  But  he  may  make  an  order  of  reference,  in  the 
cause,  by  consent,  when  it  is  called  for  trial.  18  Hun, 
N.  Y.  125.  And  a  county  judge,  though  interested,  may 
designate  another  judge  to  hold  court  in  his  place.  72 
N.  Y.  I ;  s.  c.  10  Hun,  N.  Y.  92.)  It  appears  that  Judge 
Strong  informed  counsel  for  both  parties  of  his  relation 
to  the  Messrs.  Aspinwall,  but  they  consented  that  he 
should  sit.  The  court  said  further :  "  The'  first  idea  in 
the  administration  of  justice  is  that  a  judge  must  neces- 
sarily be  free  from  all  bias  and  partiality,  he  cannot  be 
both  judge  and  party,  arbiter  and  advocate  in  the  same 
cause.  Mankind  are  so  agreed  in  this  principle,  that  any 
departure  from  it  shocks  their  common  sense  and  senti- 
ment of  justice.  It  was  long  ago  reported  on  the-  authority 
of  Holt,  that  the  Mayor  of  Hertford  was  laid  by  the 
heels  for  sitting  in  judgment  in  a  cause  when  he,  him- 
self was  lessor  of  the  plaintiff  in  ejectment,  although  he, 
by  the  charter,  was  sole  judge  of  the  court,  (i  Salk. 
296.)  No  information  has  reached  us  at  this  day  tending 
to  show  that  the  treatment  which  the  mayor  received  on 
this  occasion  was  deemed  too  severe  by  his  contemporaries, 
although  his  apology,  to  wit — that  he  was  sole  judge  of 
the  court  has  been  held  by  some  modern  judges  to  excuse 
them  by  determining  upon  matters  and  causes  in  which 
their  relations  were  parties  or  were  interested.  But  it 
seems  to  me  far  better,  that  causes  as  to  which  the  sole 
judge  of  a  court  is  presumed  to  be  biased  in  favor  of  one 
of  the  parties  should  remain  undetermined  until  the  legis- 
lature should  provide  an  appropriate  tribunal  for  their 
decision,  than  that  the  principle  which  demands  complete 
impartiality  in  a  judge  should  ever  be  violated.  The 
urgency  of  a  partictilar  case  is  not  so  much  to  be  regarded 
as  the  elevation  and  honor  of  courts  of  justice,  whose 
dignity  and  purity  constitute  a  main  pillar  of  the  state. 
"  Partiality  and  bias  are  presumed  from  the  relationship 
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or  consanguinity  of  the  judge  to  a  party.    This  presump- 
tion is  conclusive  and  disqualifies  the  judge."     (See  19 

John.  R.  N.  Y.   172,  and  i  Hopkins  ch.  R.  N.  Y.   i). 

*     *     * 

"  But  where  no  jurisdiction  exists  by  law  it  cannot  be 
conferred  by  consent — especially  against  the  prohibitions 
of  a  law,  which  was  not  designed  merely  for  the  protec- 
tion of  the  party  to  a  suit,  but  for  the  general  interests 
of  justice.  8  Johns.  N.  Y.  409;  13  Id.  218;  21  Wend. 
N.  Y.  63;  21  Pick.  Mass.  loi.  It  is  the  design  of  the 
law  to  maintain  the  purity  and  impartiality  of  the  courts, 
and  to  ensure  for  their  decisions  the  respect  and  confi- 
dence of  the  community. 

"  Their  judgments  become  precedents  which  control  the 
determination  of  subsequent  cases,  and  it  is-  important, 
in  that  respect,  that  their  decisions  should  be  free  from 
all  bias.  After  securing  vHsdom  and  impartiality  in  their 
judgments,  it  is  of  great  importance  that  the  courts  should 
he  free  from  the  reproach  or  suspicion  of  unfairness. 
The  party  may  be  interested  only  that  his  particular  suit 
should  be  justly  determined;  but  the  state,  the  community 
is  concerned  not  only  for  that,  but  that  the  judiciary 
shall  enjoy  an  elevated  rank  in  the  estimation  of  man- 
kind." 

The  New  York  Code  of  Civil  Procedure  §  46,  makes 
the  following  provisions  in  reference  to  the  disqualifica- 
tion of  a  judge  to  act  in  a  cause : 

§  46.  A  judge  shall  not  sit  as  such  in,  or  take  any 
part  in  the  decision  of,  a  car.se  or  matter  to  which  he  is 
a  party,  or  in  which  he  has  been  attorney  or  counsel,  or 
in  which  he  is  interested,  or  if  he  is  related  by  consan- 
guinity or  affinity  to  any  party  to  the  controversy  within 
the  sixth  degree.  The  degree  shall  be  ascertained  by 
ascending  from  the  judge  to  the  common  ancestor;  and 
descending  to  the  party,  counting  a  degree  for  each  person 
in  both  lines,  including  the  judge  and  party,  and  exclud- 
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ing  the  common  ancestor.  A  judge  other  than  a  judge  of 
the  court  of  appeals  shall  not  decide,  or  take  part  in  the 
decision  of  a  question  which  was  argued  orally  in  the 
court,  when  he  was  not  present  and  sitting  therein  as  3 
judge. 

The  following  amendment  has  been  made  to  this  sec- 
tion:  "  Kut  a  judge  of  the  court  of  appeals  shall  not  be 
disqualified  from  taking  part  in  the  decision  of  an  action 
or  special  proceeding  in  which  an  insurance  company  is 
a  party  or  is  interested,  by  reason  of  his  being  a  policy 
holder  therein."  Am'd  by  ch.  267  of  1895;  ch.  268  of 
1897. 

Many  of  the  duties  of  judges  and  attornies  are  clearly 
set  forth  in  Lord  Bacon's  admirable  essay  "  Of  Judica- 
ture." He  says  in  this  essay  that  judges  ought  to  re- 
member that  their  office  is  to  expound  the  law,  and  not 
to  make  the  law;  that  judges  ought  to  be  more  learned 
than  witty,  more  reverend  than  plausible,  and  more  ad- 
vised than  confident ;  that  above  all  things  integrity  is 
their  portion  and  virtue ;  that  "  cursed  is  he  that  removeth 
the  landmark ;  "  that  the  mislayer  of  a  mere  stone  is  to. 
blame,  but  it  is  the  unjust  judge  that  is  the  capital 
remover  of  landmarks,  when  he  defineth  amiss  of  lands 
and  property,  that  one  foul  sentence  doth  more  hurt 
than  many  foul  examples,  for  those  do  but  corrupt  the 
stream,  the  other  corrupteth  the  fountain ;  that  Solomon 
says  that  "  A  righteous  man  falling  down  before  the 
wicked  is  as  a  troubled  fountain  and  a  corrupt  spring." 

In  reference  to  causes  or  parties  that  sue  he  says : 
"  There,  be  saith  the  Scripture,  that  turn  judgment  into 
wormwood."  (He  here  evidently  alludes  to  Amos  v.  7 — 
"  Ye  who  turn  judgment  to  wormwood,  and  leave  off 
righteousness  in  the  earth.")  and  surely  there  be  that 
turneth  it  into  vinegar;  for  injustice  maketh  it  bitter,  and 
delays  make  it  sour.  The  principal  duty  of  a  judge  is  to 
suppress   force   and   fraud;  whereof   force   is   the  more 
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pernicious  when  it  is  open,  and  fraud  when  it  is  close  and 
disguised.  Add  thereto  contentious  suits,  which  ought  to 
be  opened  out,  as  the  surfeit  of  courts.  A  judge  ought  to 
prepare  his  way  to  a  just  sentence,  as  God  useth  to 
prepare  his  way,  by  raising  valleys  and  taking  down 
hills;  so  when  they  appeareth  on  either  side  a  high  hand, 
violent  prosecution,  cunning  advantages  taken,  combina- 
tion, power,  great  counsel,  then  is  the  inequality  of  a 
judge  seen  to  make  inequality  equal ;  that  he  may  point 
his  judgment  as  upon  an  even  ground. 

"  Qui  fortiter  emungit,  elicit  sanguinem ;  "  ^  and  where 
the  wine-press  is  hard  wrought,  it  yields  a  harsh  wine, 
that  tastes  of  the  grape  stone.  Judges  must  beware  of 
hard  constructions,  and  strained  inferences ;  for  there  is 
no  worse  torture  than  the  torture  of  laws :  especially  in 
case  of  laws  penal,  they  ought  to  have  care  that  that 
which  was  meant  for  terror  be  not  turned  into  rigor: 
and  that  they  bring  not  upon  the  people  that  shower 
whereof  the  Scripture  speaketh,  "  Pluet  super  eos 
laqueos ; "  ^  for  penal  laws  pressed,^  are  a  shower  of 
snares  upon  the  people :  therefore  let  penal  laws,  if  they 
have  been  sleepers  of  long,  or  if  they  be  grown  unfit  for 
the  present  time,  be  by  wise  judges  confined  in  the  exe- 
cution :  "  Judicis  officium  est,  ut  res,  ita  tempora  rerum," 
etc.*  In  cases  of  Hfe  and  death,  judges  ought  (as 
far  as  the  law  permitteth)  in  justice  to  remember  mercy, 
and  to  cast  a  severe  eye  upon  the  example,  but  a  merciful 
eye  upon  the  person. 

'"He  who  wrings  the  nose  strongly  brings  blood."  Proverbs 
XXX.  33 — "  Surely  the  churning  of  milk  bringeth  forth  butter, 
and  the  wringing  of  the  nose  bringeth  forth  blood:  so  that  the 
forcing  of   wrath  bringeth   forth   strife." 

" "  He  will  rain  snares  upon  them."  Psalm  xi.  6 — "  Upon  the 
wicked  he  shall  rain  snares,  fire,  and  brimstone,  and  an  horrible 
tempest." 

'  Strained. 

*"  It  is  the  duty  of  a  judge  to  consider  not  only  the  facts  but 
the   circumstances   of  the   case." 
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Secondly,  for  the  advocates  and  counsel ,  that  plead. 
Patience  "  and  gravity  of  hearing  is  an  essential  part  of 
justice;  and  an  overspeaking  judge  is  no  well-tuned  cym- 
bal. It  is  no  grace  for  the  judge  first  to  find  that  which  he 
might  have  heard  in  due  time  from  the  bar;  or  to  show 
quickness  of  conceit  in  cutting  off  evidence  or  counsel  too 
short,  or  to  prevent  information  by  questions,  though 
pertinent.  The  parts  of  a  judge  in  hearing  are  four:  to 
direct  the  evidence;  to  moderate  length,  repetition,  or 
impertinency  of  speech;  to  recapitulate,  select,  and  collate 
the  material  points  of  that  which  hath  been  said;  and 
to  give  the  rule,  or  sentence.  Whatsoever  is  above  these 
is  too  much,  and  proceedeth  either  of  glory,  and  willing- 
ness to  speak,  or  of  impatience  to  hear,  or  of  shortness 
of  memory,  or  of  want  of  a  staid  and  equal  attention. 
It  is  a  strange  thing  to  see  that  the  boldness  of  advocates 
should  prevail  with  judges;  whereas  they  should  imitate 
God,  in  whose  seat  they  sit,  who  represseth  the  presumptu- 
ous, and  giveth  grace  to  the  modest :  but  it  is  more  strange, 
that  judges  should  have  noted  favorites,  which  cannot 
but  cause  multiplication  of  fees,  and  suspicion  of  by-ways. 
There  is  due  from  the  judge  to  the  advocates  some  com- 
mendation and  gracing,  where  causes  are  well  handled 
and  fair  pleaded,  especially  towards  the  side  which  ob- 
taineth  not ; "  for  that  upholds  in  the  client  the  repu- 
tation of  his  counsel,  and  beats  down  in  him  the  conceit  '' 
of  his  cause.  There  is  likewise  due  to  the  public  a  civil 
reprehension  of  advocates,  where  there  appeareth  cunning 
counsel,  gross  neglect,  slight  information,  indiscreet  press- 
ing, or  an  overbold  defence ;  and  let  not  the  counsel  at 
the  bar  chop  with  the  judge   (Altercate  or  bandy  words 

"  Pliny  the  Younger,  Ep.  B.  6,  E.  2,  has  the  observation — 
"  Patientiam  .  .  .  quae  pars  magna  justitiae  est;" — "Pa- 
tience, which  is  a  great  part  of  justice." 

°  Is  not  successful. 

'  Makes  him  to  feel  less  confident  of  the  goodness  of  his  cause. 
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with' the  judge),  nor  wmd  himseH -into  the  handling  of 
the  cause  anew  after  the  judge  hath  declared  hi«  sentence, 
but,  on  the  other  side,  let  not  the  judge  meet  the  cause 
half-way,  nor  give  occasion  to  the  party  to  say  his  coun- 
sel or  proofs  were  not  heard." 

JUDICIAI.   NOTICE. 

The  following  are  things  judicially  taken  notice  of, 
without  proof.  Civilized  nations,  being  all  members  of 
the  family  of  nations,  recognize  each  other's  existence,  and 
general  and  public  relations.  The  usual  symbols  of  nation^ 
ality  and  sovereignty  are  the  national  flag  and  seal.  Every 
sovereign  therefore  recognizes,  and  the  public  tribunals 
and  functionaries  of  each  nation  take  notice  of  the  ex- 
istence and  titles  of  all  the  other  nations  in  the  civilized 
world;  their  respective  flags  and  their  seals  of  state. 
Public  acts,  decrees  and  judgments,  exemplified  under  this 
seal,  are  received  as  true  and  genuine,  it  being  the  highest 
evidence  of  their  character.  Greenleaf  on  Ev.  "  Jud. 
Notice;  "  2  Cranch,  187,  238;  2  Conn.  85,  90;  4  Dall.  416; 
9  Mod.  66;  The  Santissima  Trinidad,  7  Wheat.  283,  335. 
But  if  upon  a  civil  war  in  any  country,  one  portion  of  the 
nation  shall  separate  itself  from  the  other,  and  organize 
a  separate  government,  the  newly  formed  nation  cannot 
without  evidence  be  recognized  as  such,  by  the  judicial 
tribunals  of  other  nations,  until  it  has  been  acknowledged 
by  the  sovereign  power  under  which  those  tribunals  are 
constituted.  9  Ves.  347;  3  Wheat.  610,  634,  the  first 
act  of  recognition  belonging  to  the  executive  department. 
Although  the  seal  of  the  new  power,  before  such  acknowl- 
edgment, is  not  permitted  to  prove  itself,  yet  it  may  be 
proved  as  a  fact  by  other  competent  evidence.  And  the 
existence  of  such  unacknowledged  nation  may,  in  the  same 
manner  be  proved,  the  recognized  rule  being  that  if  an 
assembly  of  persons  meet  together  to  protect  themselves, 
and  support  their  own  independence,  .make  laws  and  have 
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courts  of  justice  this  is  evidence  of  their  being  a  state. 
Greenleaf  on  Ev.  "Jud.  Notice;"  i  Kent.  Com.  189; 
Grotius,  de  Jur.  Bel.  b.  3,  c.  3,  §  i. 

The  courts  will  also  take  judicial  notice  without  proof 
of  the  law  of  nations,  and  the  general  customs  and  usages 
of  merchants  as  well  as  the  general  laws  and  public 
statutes,  as  well  as  the  customs  of  their  own  country. 
2  Ld.  Raym.  1542;  2  Burr.  1226,  1228.  The  seal  of  a 
notary-public  is  also  judicially  taken  notice  of  by  the 
courts,  he  being  an  officer  recognized  by  the  entire  com- 
mercial world.  5  Cranch.  335 ;  3  Wend.  N.  Y.  103 ;  12 
Mod.  345.  Foreign  Admiralty  and  Maritime  Courts  being 
the  courts  of  the  civilized  world,  and  of  co-ordinate  juris- 
diction, are  judicially  recognized  everywhere,  and  their 
seals  need  not  be  proven.  9  Mod.  66;  2  Cranch.  187. 
Neither  is  it  necessary  to  prove  things  which  must  have 
happened  according  to  the  course  of  nature,  nor  to  prove 
the  course  of  time,  or  of  the  heavenly  bodies,  nor  the 
usual  public  fasts  and  festivals,  nor  the  coincidence  of 
days  of  the  week  with  days  of  the  month,  i  Str.  387; 
Cro.  El.  227,  nor  the  meanmg  of  words  in  the  vernacular 
language.  2  Camp.  25 ;  Greenl.  Ev.  "  Jud.  Notice ;  "  nor 
the  legal  weights  and  measures,  4  T.  R.  314,  nor  any 
matters  of  public  history  affecting  the  entire  people,  i 
Stark  Ev.  (6th  Am.  ed),  211;  13  Pet.  U.  S.  519,  590. 
Greenl.  Ev.  "  Jud.  Notice." 

Courts  also  take  notice  of  the  territorial  extent  of  the 
jurisdiction  and  sovereignty,  exercised  de  facto  by  their 
own  government,  and  of  the  local  divisions  of  their  coun- 
try into  states,  counties,  cities  and  the  like  so  far  as 
political  government  is  concerned,  and  of  the  relative  posi- 
tions of  such  local  divisions,  but  not  of  their  exact 
boundaries  farther  than  they  may  be  described  in  ptiblic 
statutes.  5  Wend.  N.  Y.  530;  2  Inst.  557;  4  B.  &  Aid. 
242.  Courts  will  also  judicially  recognize  the  political 
constitution  or  system  of  their  own  government,  its  public 
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officers  engaged  in  its  regular  administration,  and  its 
necessary  and  regular  political  powers  and  action.  For 
example  notice  is  taken  by  all  courts  of  the  accession  of 
the  Chief  Executive  of  the  nation  or  state,  under  whose 
authority  they  act.  2  Ld.  Raym.  980,  the  genuineness  of 
his  signature,  2  W.  Bl.  797;  i  Leach,  Cr.  Cases,  97,  the 
heads  of  the  various  departments  and  chief  officers  of 
state,  and  the  public  seals.  29  How.  St.  Tr.  707;  2 
Campb.  131,  marshals  and  sheriffs,  2  Ld.  Raym.  794,  and 
the  genuineness  of  their  signatures,  8  Dowl.  P.  G.  615, 
but  not  of  their  deputies,  courts  of  general  jurisdiction, 
their  judges,  3  Kerr.  559,  their  Seals,  their  rules  and 
maxims  in  the  administration  of  justice,  and  course  of 
proceeding,  10  Pick.  Mass.  470;  Lane's  Case,  2  Coke, 
also  of  public  proclamations  of  war  and  peace,  11  Ves. 
292;  2  Sim.  213,  days  of  general  political  elections  as 
fixed  by  statute,  the  sittings  of  the  legislature,  and  its 
established  and  usual  course  of  proceeding;  the  privileges 
of  its  members,  but  not  the  contents  of  its  journals,  i 
Ld.  Raym.  10,  15;  i  Dougl.  97n  41;  i  Lev.  296.  The 
United  States  Courts  also  take  judicial  notice  of  the  ports 
and  waters  of  the  United  States  in  which  the  tide  ebbs  and 
flows,  of  the  boundaries  of  the  several  states  and  judicial 
districts.  Story  on  Eq.  Pleading,  §  24;  10  Wheat.  428; 
7  Pet.  342,  and  of  the  laws  of  the  several  states,  and  of 
the  territories.  9  Pet.  607;  2  McLean,  579.  A  court  of 
error  will  take  notice  of  the  nature  and  extent  of  the 
jurisdiction  of  an  inferior  court  whose  judgment  it  revises. 
3  A.  &  El.  319.  And,  generally,  courts  will  take  judicial 
notice  of  whatever  ought  to  be  known  within  the  limits 
of  their  jurisdiction.  The  judge  of  any  court  may  resort 
to  any  documents  of  reference,  or  books  of  authority,  in 
order  to  refresh  his  memory.  Greenlf.  on  Ev.  "  Judicial 
Notice." 

Notorious   facts  of  general  history  will  be  judicially 
noticed.    43  N.  Y.  164. 
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Courts  will  take  judicial  notice  of  the  great  lines  of 
public  travel  and  transportation,  and  their  connection  with 
each  other,  and  the  general  course  of  transportation  and 
trade  through  the  country.  43  Barb.  N.  Y.  225 ;  45  N.  Y. 
514.  Facts  which  are  a  part  of  the  experience  and 
common  knowledge  of  the  day,  for  example,  the  usual 
time  required  for  steam  passages  across  the  Atlantic,  are 
legitimate  grounds  for  the  judgment  of  the  court.  3 
Sandf.  ch.  571 ;  s.  c.  4  New  York  Leg.  Obs.  259.  Court 
will  not  take  judicial  notice  of  the  technical  meaning  of 
words.  3  Sandf.  N.  Y.  26.  But  compare  28  N.  Y.  153; 
I  Abb.  Ct.  App.  Dec.  550;  s.  c.  2  Keyes,  57.  Court  cannot 
take  judicial  notice  of  corporate  regulations.  17  Wend. 
I'^  Y.  199.  That  a  man  is  an  attorney  is  a  fact  of  which 
judicial  notice  should  be  taken,  i  Hill,  N.  Y.  154.  A 
court  will  take  judicial  notice  of  the  fact  that  a  river 
is  navigable.  8  Barb.  N.  Y.  239.  Court  will  take  notice 
of  public  statutes.  8  Barb.  N.  Y.  239,  and  of  divisions 
of  the  state.  7  Cow.  N.  Y.  429,  and  of  Sundaj's,  7  Wend. 
N.  Y.  460,  of  Election  day,  22  How.  Pr.  N.  Y.  445.  That 
the  moon  rises  and  sets  on  a  given  day.  46  Hun,  N.  Y. 
57,  of  the  population  of  cities  within  the  state,  33  Hun, 
N.  Y.  374,  s.  c.  2  Crim.  R.  346;  that  a  large  number  of 
Germans  reside  in  a  certain  part  of  the  city,  and  that  news- 
papers published  in  that  language  are  published  there.  50 
Hun,  N.  Y.  428;  of  the  business  and  office  of  mercantile 
agencies  in  reporting  the  credit  and  standing  of  business 
men.  49  Super  Ct.  5,  citing  83  New  York  31 ;  of  the  sys- 
tem of  checking  baggage,  etc.,  by  a  railroad  company.  94 
N.  Y.  278,  reversing  25  Hun,  N.  Y.  350 ;  that  a  sale  at  auc- 
tion is  the  best  method  of  ascertaining  market  price.  52 
Hun,  N.  Y.  535,  s.  c.  23  State  Rep.  835 ;  5  N.  Y.  Supp. 
696;  that  ale  and  beer  are  intoxicating.  13  St.  R.  5;  that 
certain  books  of  general  record  giving  the  description  and 
standing  of  all  ships,  known  as  "  the  American  Lloyds," 
"  The  Green  Book  "  and  "  The  Record  B9ok,"  are  referred 
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-to  by  business  men  for  the  purpose  of  ascertaining  the 
condition,  capacity,  age  and  value  of  ships.  Slocovich 
et  al.  V.  Orient  Mut.  Ins.  Co.,  io8  N.  Y.  56.  In  the 
case  last  mentioned  the  court  said :  "  But  there  was 
evidence  showing  her  age,  tonnage,  condition  and  char- 
acter. There  was  evidence  also  tending  to  show  that  those 
books  and  records  contained  a  full  and  accurate  descrip- 
tion of  her  character,  condition,  age,  tonnage  and  the 
materials  of  which  she  was  made;  and  that  they  were 
commonly  referred  to  by  underwriters,  merchants  and 
persons  buying  and  selling  ships  for  the  purpose  of  ascer- 
taining the  condition  and  description  of  the  ships,  and 
it  is  to  be  inferred  that  their  standing  in  the  market  and 
among  business  men  depend  somewhat,  if  not  largely, 
upon  those  records.  They  were  regarded  as  sufficiently 
reliable  for  the  guidance  of  underwriters,  merchants  and 
buyers  and  sellers  of  ships;  and  they  have  been  so  fre- 
quently before  the  courts  that  one  may  take  judicial 
notice  of  the  fact  that  they  are  referred  to  by  business 
men  for  the  purpose  of  ascertaining  the  condition,  capacity, 
age  and  value  of  ships." 

Judicial  notice  excludes  the  necessity  of  proof. 

JURISDICTION. 

Jurisdiction  is  the  power  given  by  law  to  hear  and 
determine  a  cause.  3  Ohio,  494;  6  Pet.  U.  S.  591.  It  is 
the  authority  by  which  judicial  officers  take  cognizance  of 
and  decide  causes.  Id.  It  includes  power  to  enforce  the 
execution  of  what  is  decreed.  9  Johns.  N.  Y.  239; 
Thacher  Crim.  Cases,  202 ;  3  Met.  Mass.  460. 

Jurisdiction  cannot  be  conferred  by  consent  of  the 
parties,  as  a  rule.  12  Miss.  549;  34  Me.  223;  23  Conn. 
112;  4  Cush.  Mass.  2^. 

While  jurisdiction  is  given  by  the  law.  11  Barb.  N.  Y. 
309;  22  Id.  323;  3  Tex.  157,  a  privilege  defeating  juris- 
diction may  be  waived  by  a  party  if  the  court  has  juris- 
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diction  over  the  subject  matter  of  the  action..  14  Ga.  589; 
I  Barb.  N.  Y.  449;  4  Mass.  593;  8  Wheat.  699;  5  Cranch. 
288. 

Where  the  jurisdiction  of  a  court  is  general,  it  will  be 
presumed  to  be  acting  within  its  jurisdiction  until  the 
reverse  is  shown.  10  Barb.  N.  Y.  97;  13  111.  432;  15 
Vt.  46.  The  record  must  show  jurisdiction  if  court  has 
limited  jurisdiction.     22  Barb.  N.  Y.  323 ;  28  Miss.  737. 

Where  two  courts  have  concurrent  jurisdiction  and 
one  court  has  taken  cognizance  of  a  cause,  the  other  will 
not  entertain  jurisdiction  of  the  same  cause.  25  Barb. 
N.  Y.  513;  I  Grant  Gas.  Penn.  212;  16  Ohio,  373;  8 
Ohio  St.  599;  8  Md.  254;  2  Md.  Ch.  Dec.  42;  4  Tex. 
242 ;  I  Fla.  198 ;  2  Murph.  N.  C.  195  ;  6  McLean,  C.  C.  355. 

Any  judgment  or  act  of  a  tribunal  is  void  if  beyond  its 
jurisdiction.  21  Barb.  N.  Y.  9;  33  Me.  414;  26  N.  H. 
232,  whether  without  its  territorial  jurisdiction,  21  How. 
506;  I  Grant  Cases,  Penn.  218;  15  Ga.  457,  or  in  excess 
of  its  powers,  22  Barb.  N.  Y.  271 ;  16  Vt.  246;  13  111.  432. 

Want  of  jurisdiction  may  be  taken  advantage  of  by  a 
plea  in  abatement.  3  Johns.  N.  Y.  105;  18  111.  292; 
20  How.  541,  and  should  be  taken  advantage  of  usually 
by  entering  a  special  appearance  before  making  any  plea 
to  the  merits,  if  at  all,  when  lack  of  jurisdiction  arises 
from  formal  defects  in  the  process,  or  where  there  is  no 
jurisdiction  over  the  person.  22  Barb.  N.  Y.  323 ;  6 
Gush.  Mass.  560;  20  How.  541;  13  Ga.  318.  But  where 
the  court  has  no  jurisdiction  of  the  subject  matter  of  the 
action,  it  will  dismiss  the  action  at  any  stage  of  the  case. 
22  Barb.  N.  Y.  271 ;  4  111.  133;  23  Conn.  172;  13  Vt.  175. 

The  mode  of  taking  an  objection  to  the  jurisdiction,  or 
of  presenting  the  question  to  the  court,  may  be  and  has 
been  different  under  different  systems  of  practice.  Before 
the  Code  of  Civil  Procedure  was  adopted,  the  defendant 
could  plead  to  the  jurisdiction  sometimes  in  abatement 
and  sometimes  in  bar.     The  plaintiff  either   replied  or 
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demurred,  and  the  issue  thus  formed  resulted  in  a  Judg- 
ment. In  most  cases,  also,  the  want  of  jurisdiction  might 
be  taken  advantage  of  under  the  general  issue,  at  the 
trial.  If  the  plaintiff  failed  to  aver  and  prove  a  case 
within  the  jurisdiction  of  the  court,  in  respect  to  the 
subject  and  the  place  where  the  cause  of  action  arose,  he 
would  be  nonsuited,  as  for  any  other  failure  of  proof,  and 
upon  that  a  judgment  would  be  entered.  There  were  and 
there  still  are  cases  in  which  the  question  of  jurisdiction 
is  raised  by  a  motion,  and  there  is  a  class  of  cases  relating 
to  jurisdiction  in  appellate  tribunals  in  which  the  forms 
of  procedure  were  different.  King  v.  Poole,  36  Barb. 
N.  Y.  246. 

Where  the  Appellate  Division  affirms  a  judgment  en- 
tered upon  a  verdict  every  fact  found  which  has  the 
support  of  any  evidence  is  conclusive  upon  the  Court  of 
Appeals.     166  N.  Y.  380;  168  Id.  354;  167  Id.  462. 

Courts  of  the  U.  S.  have  no  jurisdiction  where  com- 
plainants and  one  of  defendants  reside  in  the  same  state. 
Consent  in  such  a  case  does  not  confer  jurisdiction,  and 
a  decree  so  entered  will  be  set  aside.  4  McLean  i.  As  to 
last  point  compare  2  McLean  576;  4  Id.  6. 

A  corporation  in  Indiana  cannot  sue  in  the  Circuit  Court 
of  the  State,  a  corporation  in  Michigan.  5  McLean  444. 
The  federal  courts  cannot  take  cognizance  of  any  suit 
which  is  not  brought  in  the  district  of  which  the  defendant 
is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ.     16  Pet.  89. 

When  a  joint  interest  is  prosecuted,  each  individual 
mind  as  a  party  plaintiff  must  be  entitled  to  invoke  the 
jurisdiction  of  the  court,  i  McLean  330;  2  Id.  126;  2 
Paine  426;  25  Vt.  715. 
JURISDICTION— CIRCUIT  AND  DISTRICT  COURTS, 
UNITED    STATES. 

JSTo  civil  action  shall  be  brought  before  either  of  said 
courts    against    any    person   by   an   original    process    or 
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proceeding  in  any  other  district  than  that  whereof  he 
is  an  inhabitant.  But  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought  only  in  the  district 
of  the  residence  of  other  then  plaintiff  or  the  defendant. 
134  U.  S.  41.  See  Art.  "  U.  S.  Courts,"  in  27  Am.  & 
E.  E.  L.  p.  598  and  cases  cited. 

But  this  provision  confers   a  mere  personal  privilege, 

which  is  evaded  by  entering  a  general  answer  and  filing 

■     a  plea  in  bar.    96  U.  S.  377;  27  Am.  &  Eng.  E.  L.  598. 

There  are  two  kinds  of  jurisdiction,  subject-matter  and 
parts.  Defect  of  former  fatal  letter  may  be  waived.  2"] 
Am.  &  Eng.  E.  L.  599. 

Amount  of  jurisdiction  of  Circuit  Court  is  now  $2,000. 
See  Supp.  U.  S.  Rev.  St.  To  give  Circuit  Court  juris- 
diction in  cases  where  there  are  several  plaintiffs  or 
defendants,  each  plaintiff  or  defendant  must  have  the  right 
to  bring  his  suit  in  such  court  or  be  liable  to  be  sued 
therein.  24  Vt.  715;  11  Law  Rep.  N.  S.  208;  2  Paine 
426;  I  McLean  no;  Id.  230;  2  Id.  126. 

As  to  jurisdiction  of  U.  S.  Circuit  Court  depending 
on  parties  and  residence,  see  note  to  Emery  v.  Greenough, 
3  Dall.  370,  Book  I,  p.  640  U.  S.  Ct.  L.  Co-op.  Ed. 

JURY. 

A  jury  is  a  body  of  men  who  are  sworn  to  declare  the 
facts  of  a  case  as  they  are  delivered  from  the  evidence 
placed  before  them.     Bouv.  L.  Diet. 

The  number  of  jurors  must  be  twelve;  and  it  has  been 
held  that  the  term  jury  in  the  constitution  means,  ex  vi 
termini,  twelve  men.  12  N.  Y.  190;  13  Id.  427;  6  Mete. 
Mass.  231 ;  4  Ohio  St.  177;  2  Wise.  22;  3  Id.  219. 

Each  party  has  a  right  to  question  the  juror  under  oath 
as  to  his  qualifications  and  impartiality.  7  Mo.  App.  185, 
189;  2  Disney,  (Ohio),  147,  149.  And  a  witness  may  be 
called  to  prove  the  ground  of  challenge.  95  U.  S.  180; 
I  Cow.  N.  Y.  432. 
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JURY,  TRIAL  BY. 

Trial  by  jury  is  highly  favored  by  the  courts.  And  the 
courts  dislike  to  interfere  with  the  verdict  of  a  jury.  In 
the  case  of  Hart  v.  R.  R.  Co.  8  N.  Y.  43,-  the  court  said : 
"  The  law  does  not  regard  the  judges  as  possessing  any 
superior  qualifications  over  jurors  for  judging  of  facts, 
or  the  weight  and  force  of  evidence  of  facts;  it  is  a  safe 
and  favorite  principle  of  our  jurisprudence,  that  facts  are 
to  be  tried  by  a  jury  (7  How.  Pr.  N.  Y.  66.)  When  there 
is  evidence  on  both  sides,  and  the  correctness  of  the  verdict 
or  finding  on  the  facts  is  merely  doubtful;  in  short  when 
the  only  complaint  against  the  finding  of  the  facts  is,  that 
the  triers  did  not  correctly  weigh  or  appreciate  the  evi- 
dence, the  court  have  no  authority  to  interfere  with  the 
result.  Graham's  Prac.  2d  ed.  631-33  and  the  cases  there 
cited.  If  the  evidence  will  not  authorize  the  jury  to  find 
a  verdict  for  the  plaintiff  or  if  the  court  would  set  it 
aside,  if  so  found,  as  contrary  to  evidence,  it  is  the  duty 
of  the  court,  to  non-suit  the  plaintiff,  but  the  court  should 
be  extremely  cautious  on  the  subject  of  interfering  with 
the  province  of  the  jury,  who  by  the  principles  and  plan 
of  our  jurisprudence,  have  "exclusive  jurisdiction  of  the 
facts  of  a  case.  4  N.  Y.  456;  13  Johns.  N.  Y.  334;  i 
Wend.  N.  Y.  376." 

JURORS,  QUALIFICATIONS. 

Jurors  must  possess  the  qualifications  which  may  be 
prescribed  by  statute,  must  be  free  from  any  bias  caused 
by  relationship  to  the  parties  or  interest  in  the  subject 
matter  of  the  litigation. 

In  order  to  be  qualified  to  serve  as  a  trial  juror  in  the 
city  and  county  of  New  York,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident 
of  that  city  and  county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy 
years  of  age. 
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3.  The  owner,  in  his  own  right,  of  real  or  personal 
property,  of  the  valiae  of  two  hundred  and  fifty  dollars; 
or  the  husband  of  a  woman  who  is  the  owner,  in  her  own 
right,  of  real  or  personal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not 
infirm  or  decrepit. 

5.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound 
mind  and  good  character;  and  able  to  read  and  write  the 
English  language  understandingly. 

JUKOR.      NUMBER  OF  PEREMPTORY  CHALLENGES. 

The  New  York  Code  of  Civil  Procedure  §  11 76,  pro- 
vides that  '■  upon  the  trial  of  an  issue  of  fact,  joined  in  a 
civil  action  in  a  court  of  record,  each  party  may  peremp- 
torily challenge  not  more  than  six,  and  in  a  court  not  of 
record,  each  party  may  peremptorily  challenge  not  more 
than  three  of  the  persons  drawn  as  jurors  for  the  trial." 

JUROR.      CHALLENGES,   HOW  TRIED. 

The  New  York  Code  of  Civil  Procedure,  §  1180  pro- 
vides that : 

§  1 180.  An  objection  to  the  qualifications  of  a  juror  is 
available  only  upon  a  challenge.  A  challenge  of  a  juror, 
or  a  challenge  to  the  panel  or  array  of  jurors^  must  be 
tried  and  determined  by  the  court  only.  Either  party 
may  except  to  the  determination,  and  it  may  be  reviewed, 
upon  a  question  of  fact,  or  a  question  of  law,  or  both,  as 
where  an  issue  of  fact  presented  by  the  pleadings  is  tried 
by  the  court;  except  that  where  one  or  more  exceptions 
are  taken,  to  the  rulings  of  the  court,  made  after  the  jury 
is  empanelled,  an  exception  to  the  determination  of  a  chal- 
leng£  must  be  heard  at  the  same  time;  and  the  case  must 
contain  the  matters  necessary  to  present  it,  upon  the  facts, 
or  the  law,  or  both. 

The  fact  that  a  juror  is  in  the  employ  of  a  party  to  the 
action ;  or,  if  a  party  to  action  is  a  corporation,  that  he  is 
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an  employe  tkereof,  or  a  shareholder  or  a  stockholder 
therein,  shall  constitute  a  good  ground  for  a  challenge 
to  the  favor  as  to  such  juror." 

As  amended  by  ch.  243  of  1901. 

In  the  case  of  Young  against  Johnson,  123  N.  Y.  235, 
the  court  said :  "  A  juror  whose  name  was  drawn,  was  chal- 
lenged by  the  defendant  for  cause.  On  the  trial  of  this 
challenge  by  the  court  he  said :  "  I  have  formed  an  opinion ; 
I  don't  know  as  I  have  an  opinion  now  particularly ;  what 
I  heard  said  created  an  impression  on  my  mind,  and  I 
have  that  impression  now;  it  would  require  evidence  to 
remove  that  impression."  On  his  cross-examination  by 
the  plaintiff's  counsel,  the  juror  said :  "  I  think  I  could  sit 
and  try  this  case  fairly  and  impartially,  and  render  an 
impartial  verdict  from  the  evidence  without  being  biassed 
by  my  previously  formed  opinion,  but  it  would  take  evi- 
dence to  remove  the  opinion  formed."  The  court  sustained 
the  challenge,  excluded  the  juror,  and  the  plaintiff  ex- 
cepted. Whether  the  juror  was  in  fact  biased  or  had 
formed  an  opinion  on  the  merits  of  the  case  was ;  in  view 
of  his  answers,  a  question  of  fact  which  the  judge  was 
empowered  to  try  and  determine.    Code  Civ.  Pro.  §  1180. 

The  evidence  was  sufficient  to  warrant  a  finding  that 
the  juror  had  formed  and  entertained  an  opinion  in  regard 
to  the  merit  of  the  case,  and  so  this  exception  presents 
no  question  here  for  review." 

See  also  as  to  Impression  and  Opinion  of  Juror,  as  af- 
fecting his  competency.  So  N.  Y.  484;  s.  ,c.  19  HJun, 
N.  Y.  424;  80  N.  Y.  500;  s.  c.  19  Hun,  N.  Y.  430;  83 
N.'  Y.  436;  109  N.  Y.  345;  4  Wend.  N.  Y.  229;  6  Cow. 
N.  Y.  555 ;  14  Wend.  N.  Y.  131 ;  i  Johns.  N.  Y.  316. 

Where  a  juror  has  formed  an  opinion  which  it  will 
require  affirmative  evidence  to  remove,  he  is  incompetent. 
People  V.  Cancemi,  16  N.  Y.  501. 

At  common  law  if  a  juror  was  related  by  consanguinity 
or  affinity  to  a  party  in  the  ninth  degree  he  was  disquali- 
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fied.   3  Black.  Com.  363;  7  Cow.  N.  Y.  478;  97  Penn.  St. 

543>  552. 

Litigation  between  a  juror  and  party  usually  disqualifies. 
It  absolutely  disqualifies  if  an  action  implying  malice,  such 
as  slander,  assault,  etc.,  is  pending.  Peo.  v.  Bodine,  S.  C. 
2  Edm.  305. 

JUKY,   INTERFERENCE   'WITH. 

Any  improper  interference  with  the  jury  by  either  of 
the  parties,  will  vitiate  the  verdict.  9  How.  Pr.  N.  Y. 
7;  9  Id.  I.  A  motion  for  a  new  trial  on  the  ground  of 
the  misbehavior  of  the  jury,  should  be  made  before  the 
judge  who  presided  at  the  trial,  or  if  before  another 
judge,  it  should  be  made  upon  a  case.  8  Abb.  Pr.  N.  Y. 
141. 

The  affidavits  of  jurors  are  not  receivable  to  impeach 
their  verdict,  for  mistake  or  error  as  to  the  merits,  or  for 
any  misconduct  of  a  juror.  Green  v.  Bliss,  12  How  Pr. 
N.  Y.  428,  but  the  affidavit  of  a  juror  is  receivable  to 
show  an  interference  with  the  jury  by  either  party  to  the 
action.'   9  How.  Pr.  N.  Y.  7. 

JURY,  POI.LING  THE  JURY. 

The  jury  may  be  polled  at  the  instance  of  either  party 
and  then  any  juror  may  dissent  from  it.  7  Johns.  N.  Y. 
32;  3  Cow.  N.  Y.  23;  in  which  case  the  jury  may  again 
be  sent  out.    2  Wend.  N.  Y.  352 ;  3  Johns.  N.  Y.  255. 

JURY— INSTRUCTIONS,  CONTRADICTORY. 

Where  the  instructions  of  the  court  to  a  jury  are  con- 
tradictory, reversible  error  is  committed.  56  Iowa,  166; 
64  Iowa,  315  ;  50  Iowa,  465. 

Where  instructions  are  given  which  would  be  erroneous 
when  applied  to  any  state  of  facts,  prejudice  will  be  pre- 
sumed, and  it  is  for  the  appellee  to  show  that  none  re- 
sulted. 75  Iowa,  471 ;  39  N.  W.  Rep.  714;  84  Iowa,  311; 
70  Id.  126;  46  Id.  404;  53  Id.  504;  72  Id.  371. 
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The  facts  upon  which  a  jury,  should  be  asked  to  find 
specially,  should  be  material  facts,  which  if  found  would 
be  controlling.  R.  R.  v.  Harrington,  192  111.  35 ;  129  Id. 
540;  155  Id.  656. 

If  the  whole  charge  taking  it  altogether,  presents  the 
questions  of  law  fairly  to  the  jury,  so  as  hot  to  mislead 
them,  exceptions  to  separate  propositions  in  it,  or  to  de- 
tached portions  of  it,  will  not  be  upheld.  47  N.  Y.  283;  51 
N.  Y.  476,  492,  493;  7  Id.  554;  55  Barb.  N.  Y.  585;  114 
N.  Y.  399,  405;  88  Id.  14,  23;  38  Id.  240;  51  Id.  431,  442. 

JURY,     INSTRUCTIONS. 

The  court  may  instruct  the  jury  to  presume  a  fact  in 
certain  cases,  Hoyt  v.  Carter,  16  Barb.  N.  Y.  220;  also 
as  to  the  effect  of  the  verdict  on  the  question  of  costs, 
Nolton  V.  Moses,  3  Barb.  N.  Y.  31.  If  a  party  supposes  the 
jury  to  be  misled  by  any  instruction  from  the  judge  he 
should  suggest  that  fact  to  the  judge,  he  cannot  remedy 
it  by  excepting  to  the  instruction,  Stroud  v.  Frith,  11 
Barb.  N.  Y.  300 ;  and  see  Nolton  v.  Moses,  3  Barb.  N.  Y. 
31 ;  Crawford  v.  Wilson,  4  Barb.  N.  Y.  505 ;  Lansing  v. 
Russell,  13  Barb.  N.  Y.  510.  The  facts  being  undisputed 
the  judge  may  direct  the  jury  how  they  shall  find  their 
verdict.  Porter  v.  Havens,  37  Barb.  N.  Y.  343 ;  The  People 
V.  Cook,  4  Selden,  N.  Y.  6^;  Holbrook  v.  Wilson,  4 
Bosw.  N.  Y.  65. 

If  a  party  desires  the  attention  of  the  jury  called  to 
any  particular  fact  or  aspect  of  the  case,  he  should,  be- 
fore the  judge  commences  to  charge  the  jury,  request  to 
have  it  done.  Parsons  v.  Brown,  15  Barb.  N.  Y.  590; 
Gracer  v.  Stellwagen,  25  N.  Y.  316.  The  request  should 
be  in  such  form  that  the  court  may  properly  charge  in  the 
very  terms  of  the  request  without  qualification.  Car- 
penter V.  Stilwell,  I  Kernan,  N.  Y.  61 ;  Booth  v.  Sweezey, 
4  Selden,  276;  Snell  v.  Snell,  3  Abb.  426;  Vallance  v. 
King,  3  Barb.  N.  Y.  548;   McBurney  v.  Cutter,  18  Barb. 
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N.  Y.  204 ;  Elton  v.  Markham,  20  Barb.  N.  Y.  343 ;  Rob- 
inson V.  N.  Y.  &  Erie  R.  R.  Co.,  27  Barb.  512.  And  if 
the  charge  is  in  substance  such  as  requested,  although  not 
in  the  exact  words,  it  is  sufficient.  Sherman  v.  Wake- 
man,  II  Barb.  N.  Y.  255;  First  Bapt.  Church  v.  Brooklyn 
Fire  Ins.  Co.,  23  How.  N.  Y.  448;  Williams  v.  Birch,  6 
Bosw.  N.  Y.  300;  see  Gale  v.  Wells,  12  Barb.  N.  Y.  85. 

It  is  not  error  to  refuse  to  charge  a  proposition  correct 
in  law,  where  the  evidence  does  not  warrant  a  finding  of 
facts  to  support  such  a  proposition.  Kiernan  v.  Roche- 
lean,  6  Bosw.  N.  Y.  148;  and  see  Gurney  v.  Smithson,  7 
Id.  396;  Lyon  v.  Marshall,  11  Barb.  N.  Y.  244; 
Gardner  v.  Clark,  17  Barb.  N.  Y.  538;  Rushmore  v.  Hall, 
12  Abb.  N.  Y.  421 ;  and  see  Walrod  v.  Ball,  9  Barb.  N.  Y. 
271,  nor  is  it  error  that  the  judge  in  his  charge  stated  as 
law  what  had  nothing  to  do  with  the  case.  Lyon  v.  Mar- 
shall, II  Barb,  N.  Y.  241;  Horner  v.  Wood,  16  Barb. 
N.  Y.  386. 

An  exception  to  the  whole  charge  and  to  each  and  every 
part  thereof,  raises  but  a  single  exception  and  is  unavail- 
ing if  any  part  of  the  charge  is  correct.  Dows  v.  Rush, 
28  Barb.  N.  Y.  127;  Vankirk  v.  Wilds,  11  Barb.  N.  Y. 
520. 

A  defendant's  request  to  charge  was  refused  on  the 
ground  that  the  previous  charge  covered  the  whole  ground 
occupied  by  the  evidence.  To  this  refusal  the  defendant 
excepted  but  did  not  except  to  the  judge's  remark  that  the 
matter  had  been  already  charged,  and  without  asking 
that  it  should  be  submitted  to  the  jury  whether  the  charge 
had  covered  the  whole  case  embraced  by  the  evidence, 
held  that  the  proper  exception  had  not  been  taken  and 
the  defendant  was  remediless.  Hotchkins  v.  Hodge,  38 
Barb.  N.  Y.  118. 

A  statement  of  the  evidence,  or  a  comment  upon  it  or 
its  effect,  an  assumption  of  a  fact  in  a  cause,  or  a  mere 
reference  to  what  is  established  by  the  evidence,  by  a 
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judge  in  a  charge  to  the  jury,  are  not  grounds  of  excep- 
tion to  the  charge.     Dows  v.  Rush,  28  Barb.  N.  Y.  156. 

A  party  dissatisfied  with  the  expression  of  an  opinion 
by  a  judge  upon  a  question  of  fact,  or  the  conclusion  at 
which  he  arrives  in  regard  to  it,  must  express  that  dissat- 
isfaction, not  by  excepting  to  the  charge  of  the  judge  on 
that  point,  but  by  askiBg  to  have  the  question  of  fact  sub- 
mitted to  the  jury  for  their  determination.     Id. 

An  exception  to  the  charge,  on  the  ground  that  a  partic- 
ular question  should  have  been  submitted  to  the  jury  as  a 
question  of  fact  is  not  a  compliance  with  this  rule ;  where 
the  judge  has  made  no  charge  to  the  contrary,  nor  been  re- 
quested to  submit  the  question  to  the  jury,  and  has  not 
refused  to  do  so.     Id. 

It  is  error  for  the  court  to  submit  to  the  jury  a  question 
raised  by  neither  side,  and  as  to  which  there  is  no  proof. 
112  N.  Y.  536;  98  Id.  56;   103  Id.  639. 

In  an  action  by  defendant's  employee  for  injury  by  de- 
fective machinery,  refusal  to  charge  that  if  plaintiff, 
knowing  the  defect,  exposed  himself  to  the  danger,  he 
could  not  recover  damages,  was  error.     120  N.  Y.  323. 

The  court  will  not  be  required  to  submit  mere  abstract 
propositions  to  jury.  96  N.  Y.  96,  408;  114  Id.  350;  i 
Silvernail,  N.  Y.  415. 

A  reply  to  a  request  to  charge  that  "  it  is  unnecessary,  I 
think,  as  my  charge  covers  it,"  is  a  clear  intimation  to 
jury  that  request  is  proper,  and  if  charge  does  not  cover 
it,  exception  to  response  does  not  lie.     i  Silvernail,  N.  Y. 

375- 

Instructions  given  by  court  in  a  matter  finally  left  to 
the  jury,  and  not  expressly  withdrawn  in  the  final  charge, 
held  to  have  affected  the  verdict.    103  N.  Y.  "jy. 

Erroneous  charge  which  could  not  have  affected  ver- 
dict is  not  ground  for  reversal,  i  Silvernail,  N.  Y.  9; 
loi  N.  Y.  277. 

Particular  words  or  expressions,  which  taken  alone,  are 
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objectionable,  not  a  ground  for  reversal,  if  when  read 
with  rest  of  charge,  meaning  is  clear,  and  instruction  as 
a  whole,  is  not  uncertain  or  erroneous.  125  N.  Y.  214.; 
122  Id.  91. 

If  whole  draft  of  a  long  charge  on  a  particular  subject 
is  erroneous,  this  is  not  cured  by  expressions  which,  if 
standing  alone,  would  free  it  from  objection.     125  N.  Y. 

324- 

To  a  portion  of  a  judge's  charge,  which  embraces  sev- 
eral propositions,  some  of  which  are  unexceptionable,  a 
general  exception  is  not  available.     120  N.  Y.  420. 

Where  the  fair  import  of  a  charge  taken  as  a  whole  is 
according  to  law,  but  language  may  possibly  be  consid- 
ered too  broadly  by  jury,  counsel  must  call  attention  to 
real  error,  and  not  simply  to  the  general  exception.  Silver- 
nail,  N.  Y.  345. 

An  instruction  in  a  civil  case  after  argument  that  a 
juror  should  agree  with  the  rest  unless  convinced  beyond 
all  question,  that  he  is  necessarily  right  and  the  others 
necessarily  wrong,  held  erroneous.     103  N.  Y.  614. 

Where  rule  as  to  master's  HabiHty  for  injury  of  servant 
by  defective  machinery  was  stated  too  broadly,  but  there 
was  evidence  of  care  in  the  selection  of  machinery,  and  the 
attention  of  the  court  was  not  called  to  the  qualification 
of  the  rule,  it  was  not  error  to  omit  allusion  to  it.  100  N. 
Y.  266. 

In  an  action  against  a  railway  company  for  an  injury, 
defendant  is  not  entitled  to  charge  that  if  there  is  reason- 
able doubt  on  the  whole  evidence  as  to  the  negligence,  the 
verdict  should  be  for  defendant.    95  N.  Y.  562. 

Refusal  to  charge  in  a  civil  action  that  defendant  is  en- 
titled to  any  doubt  the  jury  may  have,  is  not  error.  100 
N.  Y.  266.  ' 

Duty  of  the  court  to  instruct  the  jury  as  to  facts  upon 
which  the  evidence  is,  as  a  matter  of  law,  sufficient  or  in- 
sufficient to  establish  them.     120  N.  Y.  420. 
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JURY— EXCEPTIONS   TO  INSTRUCTIONS. 

Exceptions  to  judge's-'  charge  must  be  specific.  34  N. 
Y.  283 ;  40  N.  Y.  557 ;  88  N.  Y.  13 ;  99  N.  Y.  61. 

An  exception  "  to  all  that  part  of  judge's  charge,"  when 
general  terms  are  correct,  raises  no  question.  14  N.  Y. 
410  nor  does  one  "  to  the  several  points  charged  wherein 
charge  differs  from  requests  2  Abb.  Ct.  App.  Dec.  N.  Y. 
538,  but  a  general  exception  to  a  charge  "  that  defendant's 
testimony  was  sufficient  to  prevent  recovery  "  is  proper. 
Regna  v.  Holmes,  16  N.  Y.  193. 

JURY  AND  JUDGE,  FUNCTIONS  OF. 

At  common  law  whether  there  is  any  evidence  is  a 
question  for  the  judge,  but  whether  the  evidence  is  suffi- 
cient is  a  question  for  the  jury.  Powell  on  Evidence,  19, 
citing  Buller's  Nisi  Prius.  289;  i  Dough.  375. 

We  think  that  any  departure  from  this  rule  in  the 
absence  of  statute  is  an  unwarrantable  innovation  upon  the 
common  law,  and  an  infringement  upon  the  right  of  the 
jury. 

The  question  of  probable  cause  is  for  the  judge,  and  the 
jury  can  find  only  the  facts,  and  the  inferences  from  the 
facts,  on  which  the  theory  of  probability  is  founded. 
Powell  on  Ev.  22. 

The  question  as  to  what  is,  or  is  not,  a  reasonable  time 
for  the  performance  of  an  act  is  generally  for  the  deci- 
sion of  the  judge.  Reasonable  skill,  due  diligence  and 
gross  negligence  are  questions  for  a  jury.  Powell  on  Evi- 
dence, 22. 

Bona  fides,  actual  knowledge,  express  malice,  or  real  in- 
tention are  questions  for  a  jury.    Powell  on  Evidence,  22. 

In  questions  whether  a  communication  is  privileged,  the 
jury  must  speak  to  the  bona  Mes;  and  if  they  affirm  it,  it 
is  a  question  of  law  whether  the  occasion  of  publitation 
was  such  as  to  rebut  the  inference  of  malice.     Id.  23. 

In  all  cases  where  the  character  of  a  fact  depends  on 
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an  inference  from  circumstances,  the  jury  must  pronounce 
on  the  character  of  the  fact,  tut  where  the  character  of 
a  fact  depends  on  a  latent  scientific  intention,  then  it  is  the 
duty  of  the  jury  to  find  the  fact,  and  of  the  judge  to 
declare  its  character,  and  meaning.    Powell  on  Ev.  24. 

The  construction  of  written  documents  is  for  the  judge, 
but  the  construction  of  peculiar  or  technical  phrases  is  for 
the  jury.     Powell  on  Ev.  24. 

JURY  MUST  BEGABS   TESTIMONY  Or  WITNESS. 

It  has  been  held  in  New  York  that  where  a  witness  has 
not  been  impeached  or  contradicted,  and  his  testimony 
is  positive  and  direct  and  not  incredible  upon  its  face,  that 
it  is  the  duty  of  the  court  and  jury  to  give  credit  to  his 
testimony ;  that  the  positive  testimony  of  an  unimpeached, 
uncontradicted  witness  cannot  be  disregarded  by  court  or 
jury  arbitrarily  or  capriciously;  that  they  are  bound  to 
believe  for  judicial  purposes,  such  testimony,  and  it  would, 
in  an  instance  like  this,  be  the  clear  duty  of  the  court  to 
set  aside  the  verdict  of  a  jury  founded  upon  a  disbelief  of 
clear,  uncontradicted  and  undisputed  evidence.  Lomer  v. 
Meeker,  25  N.  Y.  363.  In  some  jurisdictions  the  reverse 
has  been  held. 

JURY— TAKING  CASE  FBOM  JUBY. 

Where  the  facts  of  a  case  are  not  disputed  the  court  in 
which  an  action  is  pending  may  render  any  judgment 
which  the  law  requires,  without  the  aid  of  a  jury.  54  N. 
Y.  261,  66  N.  Y.  no;  87  Id.  78;  103  Id.  347;  103  U.  S. 
261 ;  14  Gray,  143. 

JUBY— TAKING  PAPERS. 

In  New  York  judge  has  power  to  permit  the  jury  to 
take  any  papers  with  them  which  has  been  put  in  evidence, 
when  they  retire..  9  N.  Y.  170-;  55  Barb.  N.  Y.  497. 

190 


THE  TRIAL  LAWYERS'  ASSISTANT. 

JURY— RIGHT   TO    OPENIDTG   AND    CI.OSING   ADDRESS. 

The  party  upon  whom  the  affirmative  of  an  issue  lies 
has  the  right  to  make  the  opening  and  closing  address 
to  the  jury.  33  Barb.  N.  Y.  218.  See  also  31  N.  Y.  611 ; 
37  How.  N.  Y.  97.  Denial  of  the  right  to  open  and  close 
to  the  party  entitled  to  it  ground  for  reversal.  28  N.  Y. 
284. 

In  all  actions  to  recover  unliquidated  damages  the  plain- 
tiff has  the  right  to  open  and  close.    33  Barb.  N.  Y.  218. 

JURY. 

A  mere  scintilla  of  evidence  does  not  entitle  a  party  to 
go  to  the  jury.  59  N.  Y.  366;  71  N.  Y.  153;  75  N.  Y. 
266;  94  U.  S.  284.  Where  evidence  has  been  given  on 
both  sides  the  court  must  non-suit  or  direct  a  verdict  if 
the  evidence  is  so  slight  upon  one  side  that  it  would  be 
the  duty  of  the  court  to  set  aside  a  verdict  based  upon  it. 
34  N.  Y.  13;  82  Id.  150;  109  U.  S.  482. 

JUDGMENT. 

In  practice,  a  judgment  is  the  conclusion  of  law  upon 
facts  found,  or  admitted  by  the  parties,  or  upon  their  de- 
fault in  the  course  of  the  suit.    Tidd,  Pract.  930. 

In  order  that  it  may  be  valid  a  judgment  must  be  ren- 
dered by  a  competent  tribunal  at  a  time  and  place  ap- 
pointed by  law,  and  in  the  form  prescribed  by  law.  A 
judgment  would  be  null  and  void  if  the  judge  or  court 
did  not  have  jurisdiction  of  the  subject  matter  of  the  ac- 
tion, or,  having  such  jurisdiction,  the  judge  exercises  it 
when  there  was  no  court  held,  or  out  of  his  district,  or  if 
he  pronounced  judgment  before  the  cause  was  prepared 
for  a  hearing.  The  judgment  must  be  confined  to  the 
issue  raised  by  the  pleadings. 

Final  judgments  bind  the  parties.  This  rule  does  not 
apply  to  judgment  for  non-suit ^  as  in  case  of  non-suit  by 
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nolle  prosequi  and  the  like.  With  this  exception  the  effect 
of  a  judgment  is  as  follows.  The  judgment  of  a  court 
of  concurrent  jurisdiction  directly  upon  the  issue  involved 
is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the 
same  parties  upon  the  same  matter  directly  in  question 
in  another  court.  The  judgment  of  a  court  of  exclusive  jur- 
isdiction is  in  like  manner  conclusive  upon  the  same  mat- 
ter between  the  same  parties,  coming  incidentally  in  ques- 
tion in  another  court  for  a  different  purpose.  But  neither 
the  judgment  of  a  concurrent  nor  exclusive  jurisdiction  is 
evidence  of  any  matter  which  came  collaterally  in  question, 
though  within  their  jurisdiction,  nor  of  any  matter  in- 
cidentally cognizable,  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment.  Dutchess  of  Kingston's 
Case,  20  How.  St.  Tr.  538;  2  Smith  Lead.  Cases.  424;  2 
Gall.  C.  C.  229;  4  Watts,  Penn.  183.  The  rule  above 
stated  related  to  the  effect  of  a  judgment  upon  proceedings 
in  another  court,  if  the  court  is  the  same  of  course  the 
rule  is  still  the  same.  All  persons  who  are  represented  by 
the  parties,  and  claim  under  them,  or  in  privity  with  them 
are  equally  concluded  by  the  proceedings.  All  privies 
whatever  in  estate,  in  blood,  or  in  law  are,  therefore, 
estopped  from  litigating  that  which  is  conclusive  upon 
him  with  whom  they  are  in  privity,    i  Greenlf.  Ev.  §§  523, 

536. 

A  judgment  cannot  be  collaterally  attacked  except  for 
fraud  if  rendered  by  a  court  of  competent  jurisdiction.  Of 
course  this  does  not  apply  to  a  judgment  from  which  an 
appeal  is  taken.  And  its  validity  may  be  impeached  in 
other  direct  proceedings,  as  by  motion  to  open,  vacate  or 
set  it  aside,  and  in  contests  between  creditors  in  regard  to 
the  validity  of  their  respective  judgments. 

All  matters  of  defence  arising  since  the  judgment  may 
be  taken  advantage  of  by  a  writ  of  audita  querela,  or 
what  is  more  usual  in  most  states,  the  court  may  afford 
summary  relief  on  motion. 
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As  to  form  of  judgment  see  i  Jones,  Penn.  399. 

Parol  evidence  admissible  to  explain  a  judgment  by 
showing  the  issues  litigated  and  decided  and  the  grounds 
of  decision.  Miles  v.  Cauldwell,  Book,  17  U.  S.  Sup.  Ct. 
R.  755,  Law,  Ed. 

As  to  effect  of  a  judgment  obtained  by  an  unauthorized 
appearance  by  an  attorney.    See  21  L.  R.  A.  848. 

As  to  what  constitutes  a  fixed  liability  as  evidenced  by  a 
judgment  or  an  instrument  in  writing  absolutely  owing 
at  the  time  of  the  filing  of  a  petition  in  bankruptcy,  see 
54  L.  R.  A.  369. 

KNO'WXEDGE. 

Knowledge  is  acquired  through  our  own  perception  and 
reflection,  and  through  that  of  others.    Greenlf.  Ev.  12. 

In  the  investigation  of  truth  we  must  not  rely  upon  our 
own  experience  alone,  but  upon  the  experience  of  others. 
Greenlf.  Ev.  13. 

The  basis  upon  which  evidence  rests  is,  the  necessities  of 
mankind,  etc.  lead  us  to  consider  the  disposition  to  believe, 
upon  the  evidence  of  extraneous  testimony,  as-  a  funda- 
mental principal  of  our  moral  nature.     Greenlf.  Ev.  15. 

In  the  second  place  evidence  rests  upon  our  faith  in 
human  testimony  as  sustained  by  experience ;  that  is  upon 
the  general  experienced  truth  of  the  statements  of  men  of 
integrity,  having  capacity  and  opportunity  for  observation, 
and  without  apparent  influence  from  passion  or  interest  to 
pervert  the  truth.  This  belief  is  strengthened  by  our  pre- 
vious knowledge  of  the  narrator's  reputation  for  veracity; 
by  the  absence  of  conflicting  testimony;  and  by  the  pres- 
ence of  that  which  is  corroborative  and  cumulative. 

A  third  basis  of  evidence  is  the  relation  of  facts  to 
each  other.  Abercrombie,  in  his  admirable  treatise  on  the 
Intellectual  Powers,  says,  in  substance,  that  every  event 
which  actually  takes  place  has  its  appropriate  relation  and 
place  in  the  vast  complication  of  circumstances,  of  which 
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the  aif airs  of  men  consist ;  that  it  owes  its  origin  to  those 
which  have  preceded  it;  that  it  is  intimately  connected 
with  all  others  which  occur  at  the  same  time  and  place,  and 
often  with  those  of  remote  regions,  and  in  its  turn  it 
gives  birth  to  a  thousand  others  which  succeed.  An  able 
writer  in  commenting  upon  this  passage  says,  that  in  all 
this  there  is  perfect  harmony,  so  that  it  is  hardly  possible 
to  invent  a  story  which,  if  closely  compared  with  all  the 
actual  contemporaneous  occurrences,  maj^  not  be  shown  to 
be  false ;  that  from  these  causes,  minds  deeply  inbued  with 
science,  or  enlarged  by  long  and  matured  experience,  and 
close  observation  of  the  conduct  and  affairs  of  men,  may 
with  a  rapidity  and  certainty  approaching  to  intuition, 
perceive  the  elements  of  truth  or  falsehood  in  the  face 
itself  of  the  narrative,  without  any  regard  to  the  narrator. 

liETTERS. 

Contracts  may  be,  and  often  are  made  by  letters.  The 
general  rule  is  that  when  a  proposition  is  made  by  letter, 
the  mailing  of  a  letter  containing  an  acceptance  of  the 
proposition  completes  the  contract,  ii  N.  Y.  441 ;  4  Paige, 
N.  Y.  17;  I  B.  &  Aid.  681 ;  6  Hare,  i ;  i  Hon.  L.  Cases, 
381 ;  7  Mees.  &  W.  Exch.  515 ;  21  N.  H.  41 ;  4  Ga.  i ;  12 
Conn.  431 ;  7  Dan.  Ky.  281 ;  9  Port.  Ala.  605 ;  5  Penn  St. 
339 ;  9  How.  390 ;  4  Wheat.  228 ;  Parsons,  Mar.  Law.  22n. 

Payments  may  be  made  by  letter  at  the  risk  of  the  credi- 
tor, when  the  debtor  is  authorized,  expressly  or  impliedly, 
from  the  usual  course  of  business,  and  not  in  any  other 
way.  Peake,  67;  i  Exch.  477;  Ry.  &  M.  149;  3  Mass. 
249. 

Letters  are  admissible  in  evidence  although  unanswered. 
10  Wall.  129. 

Letters  frequently  disclose  facts  that  are  well  calculated 
to  unfold  the  nature  of  a  transaction,  and  they  should  be 
admitted  as  a  part  of  the  res  gestae,  although  they  contain 
declarations  in  a  party's  favor,    i  Wall.  637. 

194 


THE  TRIAL  LAWYERS'  ASSISTANT. 

Although  a  letter  contains  a  statement  as  to  an  alleged 
agreement,  made  after  the  date  when  the  agreement  was 
made,  it  is  still  admissible  as  part  of  the  res  gestae.  8  N. 
Y.  497;  4  N.  Y.  W.  Dig  268;  I  How.  219;  14  Serg.  &  R. 
275;  2  Bing.  99,  104;  9  Id.  349;  I  Q.  B.  51 ;  i  Met.  242, 
247;  5  Car.  &  P.  575.    But  see  97  N.  Y.  i. 

The  Supreme  Court  of  Illinois  have  held  that  an  unan- 
swered letter  is  admissible  in  evidence  against  the  person 
who  received  it,  and  to  whom  it  was  addressed  if  it  appears 
to  have  been  invited  by  him,  and  to  have  been  written  in 
response  to  some  previous  communication  by  him.  Spies 
V.  People,  ID  West.  Rep.  701 ;  122  111.  i,  and  was  subse- 
quently considered  in  U.  S.  Supreme  Court,  Spies  v. 
Illinois,  123  U.  S.  131 ;  31  Law,  Ed.  80. 

Original  letters  must  be  produced  or  foundation  for  sec- 
ondary evidence  laid  in  ordinary  way.  Letter-press  copies 
are  not  originals.    44  N.  Y.  166;  35  Md.  123. 

It  has  been  held  in  New  York,  that  secondary  evidence 
of  the  contents  of  a  written  instrument,  when  allowed,  do 
not  obviate  the  necessity  of  proving  the  genuineness  of  the 
instrument,  but  renders  it  more  imperative. 

When  secondary  evidence  of  the  contents  of  a  writing 
is  admissible,  it  is  indispensable  that  the  person  by  whom 
it  is  proposed  to  prove  it,  should  have  seen  and  read  the 
writing,  and  can  speak  from  personal  knowledge.  His 
having  heard  another  person  read  it  is  not  sufficient,  and 
a  party  cannot  be  charged  with  notice  of  the  contents  of  a 
letter  written  and  sent  to  him  without  proof  that  it  was 
properly  mailed  and  forwarded  to  his  address.  Daines  v. 
Allen,  14  Abb.  Pr.  N.  S.  N.  Y.  363. 

The  placing  of  a  communication  in  a  box  used  by  the 
party  for  the  deposit  of  letters,  creates  a  presumption  that 
it  reached  him,  and  his  denial  that  he  received  it  raises  a 
conflict  of  evidence.  12  Pick,  112 ;  4  Camp.  192;  61  N.  Y. 
362,  19  An.  R.  285. 

Letters  written  by  a  party  are  not  evidence  for  him. 
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I  Johns.  Cases,  N.  Y.  no;  3  Day,  303,  306,  unless  part 
of  res  gestae,     i  Hawks,  24. 

The  postmark  on  a  letter  is  prima  facie  evidence  that 
the  letter  was  in  the  post  office,  at  time  and  place  specified. 
6  Wheat.  102,  104;  in  U.  S.  193;  16  Fed.  Rep.  838,  842, 
850 ;  6  Colo.  227,  235.  It  has  been  held  that  a  party  may 
put  in  evidence  a  letter  containing  admissions  material  to 
the  case,  without  putting  in  the  whole  correspondence,  i 
Esp.  326;  104  Mass.  319,  Contra.  56  Md.  153. 

When  a  document  is  properly  in  evidence,  the  envelope 
in  which  it  was  delivered,  and  any  other  paper  which  ac- 
companied, and  was  delivered  in  the  envelope,  is  com- 
petent as  part  of  the  res  gestae,  not  as  part  of  statements 
in  it,  but  to  show  under  what  cover  its  contents  reached  the 
party.    9  Rep.  505 ;  54  Bart.  N.  Y.  149. 

Letters  of  an  agent  through  whom  business  was  tran- 
sacted may  be  received  as  part  of  the  res  gestce.  i  Wall. 
637,  32  Md.  169;  s.  c.  3  Am.  Rep.  125. 

Letter-press  copies  of  letters  are  not  original  evidence, 
they  must  be  proven  as  other  secondary  evidence.  Foot 
V.  Bentley,  44  N.  Y.  166. 

A  copy  of  a  letter  cannot  be  introduced  in  evidence, 
without  notice  to  produce  the  original.     18  Barb.  530. 

A  copy  of  a  letter  from  plaintiff  to  defendant  is  admissi- 
ble for  the  plaintiff  in  connection  with  defendant's  letter 
in  reply  thereto.     18  Weekly  Dig.  114. 

Where  a  letter  contained  only  a  portion  of  a  contract, 
it  was  held  that  oral  testimony  to  prove  what  the  entire 
contract  was,  was  competent.  37  St.  Rep.  547;  aff'g  s.  c. 
35  Id.  22.    See  s.  c.  53  Hun,  N.  Y.  7;  24  St.  Rep.  256. 

Court  will  compel  production  of  letters  when  necessary. 
4  Robt.  N.  Y.  12;  5  App.  Div.  126  (1896).  See  generally 
as  to  letters  as  evidence.  104  Mass.  319;  56  Md.  153;  i 
Esp.  326. 

A  letter  is  presumed  to  have  been  mailed  in  the  ordinary 
way,  if  writer  testifies  he  sent  it.    100  N.  Y.  446. 
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When  it  is  sought  to  impeach  a  witness  by  the  produc- 
tion of  a  letter  written  by  him,  the  paper  must  be  shown 
the  witness  and  he  must  be  asked  if  he  wrote  it.  52  Iowa, 
46;  47  Ga.  99;  117  Mass.  451 ;  The  Queen's  Case,  2  Brad 
&  Bing.  287. 

If  contents  of  a  letter  are  stated  in  a  deposition  without 
being  introduced,  that  part  of  deposition  will  be  sup- 
pressed.   12  Minn.  255 ;  5  Wall.  (U.  S.)  318 ;  29  Calf.  664. 

Letter,  as  to  effect  of  mailing,  see  102  N.  Y.  i. 

LIBEL. 

The  libeller  and  tne  slanderer  have  been  justly  detested 
by  the  better  portion  of  mankind  in  all  ages,  and  in  all 
civilized  countries.  King  Alfred  commanded  that  the 
forger  of  Slander  should  have  his  tongue  cut  out,  unless 
he  redeemed  it  at  the  price  of  his  head.  There  is  a  law  of 
Edgar  to  the  same  purpose,  and  Canutus  the  Dane,  re- 
established the  laws  of  Alfred  and  Edgar  to  the  same  pur- 
pose.    Newell  on  Slander  &  Libel,  19. 

A  libel  is  that  which  is  written  or  printed,  and  published, 
calculated  to  injure  the  character  of  another  by  bringing 
him  into  ridicule,  hatred  or  contempt.  15  Mees.  &  W. 
Exch.  344. 

Every  thing,  written  or  printed,  which  reflects  on  the 
character  of  another  and  is  published  without  lawful  jus- 
tification or  excuse,  is  a  libel,  whatever  the  intention  may 
have  been.  15  Mees.  &  W.  Exch.  437.  A  libel  has  also 
been  defined  to  be  a  malicious  defamation,  expressed  either 
in  printing  or  writing,  and  tending,  either  to  blacken  the 
memory  of  one  who  is  dead  or  the  reputation  of  one  who  is 
alive,  and  expose  him  to  public  hatred,  contempt  or  ridi- 
cule. 4  Mass.  168;  I  Hawkins,  PI.  Cr.  b.  i.  c.  73  §  i.  2 
Pick  Mass.  115;  9  Johns.  N.  Y.  214;  i  Denio.  N.  Y.  347; 
24  Wend.  N.  Y.  434;  9  Barnew.  &  Co.  172;  4  Mann.  &  R. 
127;  2  Kent.  Com.  13. 

In  the  following  decisions  it  is  defined  to  be  a  censorious 
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or  ridiculous  writing,  picture,  or  sign  made  with  a  ma- 
licious or  mischievous  intent  towards  government,  magis- 
trates, or  individuals.  3  Johns.  Cases,  N.  Y.  354 ;  9  Johns. 
N.  Y.  215.  5  Binn,  Penn.  340;  48  N.  Y.  472.  Libels  and 
slanders  have  been  the  subject  of  legislation  since  the 
book  of  Exodus  was  written,  for  we  find  there  the  com- 
mand. "  Thou  shalt  not  raise  a  false  report."  The  law 
makes  an  important  distinction  between  verbal  and  written 
slander,  and  this  not  only  in  reference  to  the  consequences, 
as  subjecting  the  wrongdoer  to  an  indictment,  but  also  as 
to  the  character  of  the  accusations  or  imputations  essen- 
tial to  sustain  a  civil  action  to  recover  damages.  To 
write  and  publish  any  thing,  maliciously  of  another,  which 
makes,  or  has  a  tendency  to  make  him  ridiculous,  or  holds 
him  out  as  a  dishonest  man,  is  held  to  be  actionable,  or 
punishable  criminally,  when  merely  speaking  the  same 
words  would  not  be  so.  i  Saund.  6th  Ed.  247a ;  4  Taunt. 
355;  5  Binn.  Penn.  219;  Heard.  Lib.  &  S.  §  74;  6  Cush. 

75- 

It  has  been  held  that  the  reduction  of  the  slanderous 
matter  to  writing  or  printing  is  the  most  usual  mode  of 
conveying  it.  The  exhibition  of  a  picture  intimating  that 
which  in  print  would  be  libellous  is  equally  criminal.  2 
Camp.  512:  5  Coke,  125;  2  Serg.  &  R.  91.  Fixing  a 
gallows  at  a  man's  door,  burning  him  in  effigy,  or  exhibit- 
ing him  in  any  ignominious  manner,  is  a  libel.  11  East. 
227;  Hawkins,  PL  Cr.  b.  i.  c.  73  §  2. 

In  New  York  it  nas  been  held  (13  Abb.  Pr.  R.  N.  Y. 
41 ;  Root  V.  King,  7  Cow.  N.  Y. ;  Townshend,  Libel  and 
Slander,  35in,  1322.)  that  newspapers  have  no  more 
privileges  than  individuals,  with  the  exception  of  the 
privileges  given  in  New  York  Code  Civil  Procedure,  §§ 
1907,  1908,  which  read  as  follows : 

§  1907.  An  action,  civil  or  criminal,  cannot  be  main- 
tained against  a  reporter,  editor,  publisher,  or  proprietor 
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of  a  newspaper,  for  the  publication  therein  of  a  fair  and 
true  report  of  any  judicial,  legislative,  or  other  public 
and  official  proceedings,  without  proving  actual  malice  in 
making  the  report. 

§  1908.  The  last  section  does  not  apply  to  a  libel,  con- 
tained in  the  heading  of  the  report ;  or  in  any  other  matter, 
added  by  any  person  concerned  in  the  publication ;  or  in  the 
report  of  any  thing  said  or  done,  at  the  time  and  place  of 
the  public  and  official  proceedings,  which  was  not  a  part 
thereof. 

See  also  44  App.  Div.  302;  31  Misc.  N.  Y.  388. 

As  to  the  extent  of  the  right  to  criticise  public  officers 
and  candidates,  see  32  Am.  Law.  Reg,  (n.  s.)  669. 

It  is  libellous  to  impute  incompetency  to  any  person 
holding  an  official  position.  7  Johns.  N.  Y.  264,  360;  17 
Wend.  N.  Y.  426;  26  Id.  383 ;  3  N.  Y.  177,  46  Hun,  N.  Y. 
504,  aff'd  III  N.  Y.  685. 

To  call  a  lawyer  a  dunce  is  actionable.  Cro  Car.  382, 
or  to  accuse  an  attorney  of  being  guilty  of  "  sharp 
practice,"  when  it  is  averred  to  mean  disreputable  practice 
charges  a  libellous  imputation.    4  Mees.  &  W.  Exch.  446. 

It  is  libellous  to  impute  habitual  drunkness  and  neglect 
of  his  duties  to  a  certified  master  mariner.  13  A.  &  Eng. 
Enc.  Law.  310.  To  charge  an  editor  with  being  intoxica- 
cated  on  several  occasions  is  libellous.    33  Kan.  444. 

To  say  of  a  physician  that  he  is  "  no  scholar  "  is  action- 
able.   6  Bacon's  Abrdg.  215. 

A  charge  that  a  lawyer  was  dismissed  as  counsel  be- 
cause of  incompetency,  is  libellous  per  se.  71  App.  Div. 
N.  Y.  566.  In  this  case  Patterson,  J.  said :  "  In  many 
cases  where  the  words  or  language  charged  do  not  touch 
a  person  in  his  business,  profession  or  calling,  it  is  neces- 
sary to  make  allegations  of  special  damage,  but  where 
the  words  do  affect  a  person  in  that  manner,  they  are 
libellous,  per  se  as  is  illustrated  in  an  action  for  slander 
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by  Gideon  v.  Dwyer,  87  Hun,  N.  Y.  246,  and  in  actions 
for  libel  by  Moore  v.  Francis,  121  N.  Y.  199.  Mattice  v. 
Wilcox,  147  N.  Y.  624,  and  Krug  v.  Pitess,  162  N.  Y.  154. 

Compare  58  How,  N.  Y.  471 ;  26  Hun,  N.  Y.  206. 

Words  charging  another  with  having  committed  a  mis- 
demeanor are  libellous  per  se.    91  N.  Y.  84. 

Words  are  libellous  if  they  affect  a  person  in  his  pro- 
fession, trade  or  business,  by  imputing  to  him  any  kind  of 
fraud,  dishonesty,  misconduct,  incapacity,  unfitness  or 
want  of  any  necessary  qualification  thereof.  3  Rice  on 
Ev.  882;  Starkie  on  Libel  and  Slander,  §  188. 

Neither  retraction  nor  apology  is  a  defense,  going  only 
to  mitigation  of  aamages.     Rice  on  Ev.  vol  3,  p.  882. 

Where  the  publication  is  not  privileged,  nor  capable 
of  an  innocent  construction  it  is  the  duty  of  the  judge  to 
charge  that  it  is  libellous.  The  rule  that  in  all  prosecu- 
tions for  libel,  the  jury  have  the  right  to  determine  the 
law  and  the  fact,  relates  to  criminal  proceedings  only. 
Hunt  V.  Bennett,  19  N.  Y.  173. 

Publication  of  statements  holding  person  up  to  scorn 
or  ridicule  and  which  degrade  or  disgrace  him,  libellous 
per  se.    94  N.  Y.  51. 

In  construing  libel,  scope  and  object  of  whole  article 
should  be  considered.    48  N.  Y.  472. 

Test  is,  would  the  terms  used,  to  an  intelligent  man, 
import  a  criminal  or  disgraceful  charge.     Id.  482. 

In  general  terms,  any  written  or  printed  words,  which 
directly  tend  to  the  prejudice  or  injury  of  any  one  in  his 
office,  profession,  trade  or  business  are  libellous.  42  Minn. 
393;  18  Am.  St.  Rep.  519;  127  Pa.  St.  642;  14  Am.  St. 
R.  874 ;  27  Ohio  St.  292 ;  22  Am.  R.  303 ;  92  Mich.  304 ; 
94  Mich.  542. 

A  written  publication,  though  not  charging  a  punishable 
offense,  is  libellous  per  se  if  it  tends  to  subject  the  party 
to  whom  it  refers  to  social  disgrace,  public  distrust, 
hatred,  ridicule,  or  contempt.     59  Wis.  309;  48  Am.  R. 
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Sii ;  6  Houst.  52,  57;  69  Hun,  N.  Y.  354;  62  Wis.  419; 
94  N.  Y.  51;  46  Minn.  432;  28  Kan.  426;  42  Am.  Rep. 
169. 

Thus,  a  newspaper  article,  headed  with  the  plaintiff's 
name  and  a  picture  of  a  jackass,  and  referring  to  the 
plaintiff  as  an  egotistical  and  over-estimated,  self-con- 
ceited jackass,  is  held  libellous . ^^r  se.  j"]  Wis.  43;  and 
see  III  Pa.  St.  145;  152  Pa.  St.  187. 

Words  importing  official  misconduct,  are  libellous.  36 
Minn.  141. 

In  this  country  as  in  England,  the  defense  of  privilege  is 
confined  to  comment  and  criticism  of  the  acts  of  public 
men,  and  does  not  extend  to  false  assertions  of  fact.  55 
Fed.  R.  456;  and  see  49  N.  J.  L.  579;  60  Md.  158;  87  Pa. 
St.  385;  152.  Pa.  St.  406. 

Truth  may  be  shown.     74  Tex.  89;  15  Am.  St.  819. 

The.  proprietor  of  a  newspaper,  though  not  privy  to  the 
publication,  is  answerable,  both  civilly  andd  criminally,  for 
libels  appearing  in  his  paper.  King  v.  Root,  4  Wendell, 
N.  Y.  114,  136;  7  John,  N.  Y.  260. 

All  language  concerning  a  person  or  his  affairs,  which, 
as  a  necessary  or  natural  and  proximate  consequence,  oc- 
casions him  pecuniary  loss,  is  prima  facie  libellous. 
Townshend  on  Slander  &  Libel,  §  146. 

Article  charging  insanity  libellous.  10  Johns,  N.  Y. 
443;  9  Id.  215;  3  Johns.  N.  Y.  Cas.  337,  354;  3  Black. 
Com.  ,125;  4  Id.  150;  5  Co.  R.  125;  5  Salk.  226;  i  Stark, 
on  SI.  153. 

When  profit  or  emolument  is  attached  to  an  office  any 
words  which  directly  impute  an  unfitness,  either  in  respect 
of  morals  or  inability  to  discharge  the  duty  of  the  office, 
are  actionable,  i  Salk,  695,  698;  2  Esp.  500;  5  Rep.  125; 
I  Stra.  617;  2  Ld.  Raym,  1,369;  4  Rep.  i6a;  Bull  n.  p. 
4.  But  in  an  office  only  honorary  to  which  no  profit  is 
attached,  a  verbal  accusation  of  incapacity  is  not  action- 
able.   Blacks.  Cooley's  Ed.  vol.  i,  p.  I23n.  3. 

201 


THE  TRIAL  LAWYERS'  ASSISTANT. 

I<TBI:L— GENEKAL  ABUSE. 

Painting  ears  of  ass  on  the  head  of  a  portrait  libellous. 
3  City  Hall  Rec.  113.  See  also  20  Wend,  N.  Y.  57;  25  Id. 
186;  24  Id.  434;  I  Den.  347;  Fry  v.  Bennett,  5  Sandf.  54; 
s.  c.  9  N.  Y.  Leg.  Obs.  330,  s.  c.  4  Duer,  246 ;  s.  c.  i  Abb. 
Pr.  289. 

As  to  when  literary  criticism  becomes  libellous,  see  9 
App.  Pr.  N.  S.  9  note. 

It  is  libellous  to  impute  incompetency  to  any  one  holding 
an  official  position.  7  Johns,  N.  Y.  264,  360;  17  Wend, 
426;  26  Id.  383;  3  N.  Y.  177;  46  Hun,  N.  Y.  504. 

An  article  which  tends  to  impair  the  respect  which  is 
due  an  officer  is  Hbellous.    63  N.  C.  397. 

It  is  libellous  to  write  and  publish  of  a  clergyman  that 
he  came  to  the  performance  of  divine  service  in  a  towering 
passion,  and  that  his  conduct  is  calculated  to  make  infi- 
dels of  his  congregation.  Walter  v.  Brogden,  19  C.  B.  N. 
S.  65. 

A  publication  which  assails  the  integrity  or  capacity  of 
a  judge  is  actionable.  Henderson  v.  Coml,  Adv.  12  N.  Y. 
St.  Rep.  649;  46  Hun,  N.  Y.  504;  aff'd  in  N.  Y;  685; 
26  Wend.  383 ;  7  Johns.  360. 

Candidate  for  office.  How  far  charge  against  him  may 
be  the  subject  of  an  action.  King  v.  Root,  4  Wend,  N. 
Y.  113.    See  also  17  Wend,  N.  Y.  209. 

A  publication  in  a  New  York  city  newspaper  of  and  con- 
cerning the  plaintiff,  three  days  after  her  marriage,  that 
"  she  was  a  dashing  blonde,  twenty  years  old,  and  is  said 
to  have  been  a  concert  hall  singer  and  dancer  at  Coney 
Island."  Held  to  be  libellous  per  se.  (1898.)  Galis  v. 
New  York  Recorder  Co.  155  N.  Y.  228;  49  N.  E.  R.  769. 

An  illustrated  article  published  concerning  a  married 
woman  in  which  she  was  charged,  though  as  the  result  of 
a  plot,  with  having  accompanied  a  man  other  than  her 
husband  to  a  hotel,  gone  with  him  to,  and  returned  to  a 
bedroom,  where  she  remained  two  hours.     Held  libellous 
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per  se.  (1898.)  Young  v.  Fox,  26  App.  Div.  261;  49 
Supp.  N.  Y.  634.  See  Moore  v.  Francis,  121  N.  Y.  199; 
118  N.  Y.  178;  18  Barb.  N.  Y.  425;  33  Id.  616;  123  N.  Y. 
207;  3  Hun,  N.  Y.  26;  38  Id.  475;  3  Salk.  226;  109  N.  Y. 
611; 

The  court  held  in  123  N.  Y.  207,  that  to  publish  of 
the  plaintiff  that  he  was  -threatened  with  a  breach  of  prom- 
ise suit,  and  that  his  friends  were  moving  to  effect  a  re- 
conciliation, but  that  the  young  lady  insisted  on  his  marry- 
ing her,  was  libellous  per  se,  calculated  to  disgrace  him, 
and  to  hold  him  up  to  ridicule  and  contempt,  and  that  it 
was  not  necessary  to  allege  or  prove  special  damages." 
Gates  V.  N.  Y.  Recorder  Co.  155  N.  Y.  232,  citing  2 
Colby's  Crim  L.  57;  Starkie  on  L.  &  S.  (2nd  Eng.  Ed.) 
166. 

LIBEL  CHARGING  OFFICIAL  MISCONDUCT. 

To  charge  a  commissioner  of  bankrupts  with  "  being  a 
misanthropist  and  violent  partisan ;  with  stripping  unfor- 
tunate debtors  of  every  cent,  and  then  depriving  them  of 
the  benefit  of  the  act,"  as  libellous.  Riggs  v.  Denniston, 
3  Johns.  Cas.  198. 

To  charge  an  attorney  at  law  with  offering  himself 
as  a  witness,  in  order  to  divulge  the  secrets  of  his  clients 
is  libellous.  Ibid.  See  also  17  Wend.  63;  Weed  v.  Foster, 
II  Barb,  N.  Y.  203;  Littlejohn  v.  Greely,  13  Abb.  Pr.  41; 
17  Abb.  Pr.  221 ;  s.  c.  2  Robt.  29;  26  How.  Pr.  426;  3 
Robt.  284. 

LIBEL— CRITICISM  OF  PUBLIC  OFFICER. 

It  is  a  well  settled  rule  of  law  that  words  spoken  or 
published  of  one  in  an  office,  profession,  trade  or  busi- 
ness, in  relation  to  that  office,  trade  or  business  which 
naturally  tend  to  injure  him  therein,  are  actionable,  with- 
out proof  of  special  damage,  and  for  this  reason  many 
expressions  which  would  be  no  ground  for  action  by  a 
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private  individual,  are  per  se  actionable  when  used  in 
regard  to  one  in  an  office  or  business.  This  is  especially 
true  of  public  officers  whose  position  renders  them  pecu- 
liarly liable  to  attacks  of  this  kind,  and  whose  tenure  of 
office  depends  largely  upon  public  favor;  and  not  only 
will  words  actionable  when  used  of  a  private  person  be 
so  when  used  of  them,  but  in  addition,  any  false  imputa- 
tion of  unfitness,  misconduct,  or  corruption  in  the  dis- 
charge of  the  duties  of  his  office,  cast  upon  an  elective  or 
appointive  officer,  which  tends  to  degrade  him  in  the 
eyes  of  the  public,  to  lessen  the  emoluments  of  his  office, 
to  expose  him  to  punishment,  is  actionable  per  se.  32  Am. 
L.  Reg.  (N.  S.)  669. 

LIBEL— CRITICISM  OF  CANDIDATES  AND   PUBLIC   OFFI- 
CERS. 

Right  to  criticise  public  officers  and  candidates  for  office. 
Annotated  case.    Am.  L.  Reg.  (N.  S.)  32  :  669. 

Criticisms  of  candidates  for  public  office.  Annotated 
Cases,  Cent.  L.  J.  18 :  109. 

Libel  in  newspapers.    L.  T.  56 :  85. 

Libel,  candidates  (Jas.  M.  Kerr.)  N.  W.  R.  26:671; 
Am.  L.  Reg.     (N.  S.)  24:640;  Cent.  L.  J.  3:572. 

LIBEL— EVIDENCE.       ORDER    OF   PROOFS. 

The  natural  order  of  proofs  in  actions  for  defamation 
on  the  part  of  the  plaintiff,  where  the  general  issue  has 
been  pleaded,  is : 

(i)  The  plaintiff's  special  character  and  extrinsic 
matter. 

(2)  Publication  of  the  defamatory  matter. 

(3)  The  colloquium  and  innuendoes. 

(4)  Malice. 

(5)  Damage. 

Where  the  words  are  actionable  only  by  reason  of  the 
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plaintiff's  holding  an  office  or  exercising  a  profession 
or  trade,  the  plaintiff  must  pro'Ve  that  he  hdd  silch 
office  or  exercised  such  profession  or  trade  at  the  date  of 
publication,  and  that  the  words  complained  of  were  spoken 
of  him  in  that  capacity.  Newell,  Defamation,  Slander  and 
Libel,  751.  Rice  on  Ev.  Vol.  3,  p.  886.  See  also  Morey 
V.  M.  J.  Ass'n,  123  N.  Y.  207. 

Repetition  of  slanderous  charge  prior  to  the  com- 
mencement of  the  suit  may  be  proven  to  show  motive. 
6  Hill,  N.  Y.  518;  57  Barb.  N.  Y.  118;  48  N.  Y.  561; 
6  How.  Pr.  290;  8  Wend.  N.  Y.  602;  69  N.  Y.  122;  3 
Jones  &  S.  170;  25  Hun,  N.  Y.  553;  44  N.  Y.  266; 
Rice  Ev.  Vol.  3.  p.  886. 

There  is  a  conflict  of  authority  as  to  whether  repetition 
subsequent  to  the  commencement  of  the  suit  may  be 
shown.  In  addition  to  the  authorities  above  cited  see 
60  N.  Y.  337;  69  N.  Y.  122;  22  Alb.  L.  J.  135;  57  Barb. 
N.  Y.  118;  Abbott  T.  B.  666;  19  Wend.  N.  Y.  296. 

Fact  that  other  persons  had  published  same  libel,  does 
not  affect  plaintiff's  right  to  have  question  of  special 
damages  submitted  to  jury.    94  N.  Y.  51. 

There  is  no  question  that  whatever  words  have  a 
tendency  to  hurt,  or  bring  ridicule  and  contempt  on  the 
plaintiff,  or  are  calculated  to  prejudice  a  man  who  seeks 
his  livelihood  by  any  trade  or  business  are  actionable. 
When  proved  to  have  been  spoken  in  relation  thereto, 
the  action  is  supported,  and  unless  the  defendant  shows  a 
lawful  excuse,  the  plaintiff  is  entitled  to  recover  without 
allegation  or  proof  of  special  damage,  because  both  the 
falsity  of  the  words  and  the  resulting  damage  are  pre- 
sumed.    Moore  v.  Francis,  121  N.  Y.  204. 

The  falsity  of  the  charge  is  presumed.  2  Greenl.  Ev. 
§  414;  Cooke  Defamation,  151;  Big.  L.  C.  Torts,  112; 
Town.  Slan.  §  73;  Cool.  Torts,  267;  Bailey's  Onus  Pro- 
bandi,  86. 
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Evidence  may  be  given  that  the  libel  was  posted  in 
public  places  by  persons  unknown.     9  Wend.  N.  Y.  138. 

What  evidence  is  admissible  to  prove  express  malice. 
Fry  V.  Bennett,  28  N.  Y.  324;  s.  c.  Bos.  N.  Y.  200;  4 
Duer,  N.  Y.  247;  Reade  v.  Sweetser,  6  Abb.  Pr.  (U.  S.) 
9n. 

Evidence  may  be  given  of  the  pecuniary  means  of  de- 
fendant after  proof  of  express  malice.  4  Duer,  N.  Y. 
247;  contra  28  Barb.  N.  Y.  90. 

A  newspaper  stating  the  extent  of  its  circulation  is 
evidence  of  the  fact.  4  Duer,  N.  Y.  247;  28  Barb.  N.  Y. 
90. 

LIBEL— PUBLICATION. 

To  support  a  civil  action  for  libel  it  is  necessary  to 
prove  a  publication  of  the  libel  to  some  third  person. 

A  letter  merely  addressed  and  delivered  to  the  plaintiiif 
himself,  it  seems,  is  not  a  sufficient  publication.  2  Hall, 
N.  Y.  172;  I  Caines,  N.  Y.  78.  A  copy  of  a  newspaper 
in  which  the  libel  was  published,  with  proof  that  the 
defendant  wrote  the  libel,  and  sent  or  gave  it  to  the  editor 
for  publication  is  sufficient  publication  by  the  writer. 
Woodburn  v.  Miller,  Cheves,  S.  C.   194. 

Evidence  that  a  libel  is  in  the  defendant's  handwriting, 
while  not  of  itself  proof  of  a  publication  by  him,  is  ad- 
missible evidence,  from  which,  unexplained,  publication 
may  be  inferred  by  the  jury;  the  question  of  publication 
where  the  facts  are  doubtful,  being  exclusively  within  their 
province,  i  Ld.  Raym.  417;  2  W.  Bl.  1038;  9  Coke,  59; 
2  Burr.  2686;  The  Seven  Bishop's  Case,  4  St.  Tr.  304. 

Where  the  original  libel  is  lost  or  destroyed,  secondary 
evidence  of  its  contents  may  be  given.  2  T.  R.  201 ; 
71  Tex.  424;  56  N.  H.  283.  But  where  many  copies  are 
printed  or  lithographed  at  the  same  time  they  will  all 
be  treated  as  counterpart  originals,  and  hence  as  primary 
evidence  in  an  action  for  libel,  and  each  one  is  evidence 
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of  the  contents  of  the  others.  Rex  v.  Watson,  2  Stark, 
129. 

A  copy  of  the  paper  bought  at  the  office  of  the  news- 
paper, if  it  purports  to  have  been  published  by  the  de- 
fendant, is  sufficient  evidence  to  connect  him  with  the 
publication,  and  the  circulation  of  the  paper  may  be  shown 
by  its  contents.    Fry  v.  Bennett,  4  Duer,  N.  Y.  247. 

The  wilful  and  intentional  delivery  of  a  libel  by  way  of 
sale  or  otherwise,  as  by  a  bookseller  or  hawker,  is  a  suf- 
ficient publication,  though  the  party  publishing  did  not 
know  the  contents.  Wood's  Inst.  431 ;  Moore,  627.  It 
is  not  necessary  that  the  person  who  disperses  libels 
should  be  acquainted  with  their  contents  or  not,  for  nothing 
would  be  more  easy  than  to  publish  the  most  virulent 
papers  with  the  greatest  security,  if  the  concealing  the 
purport  of  them  from  an  illiterate  publisher,  would  make 
him  safe  in  distributing  them.  And  for  this  reason  it 
has  been  constantly  held  that  the  buying  of  a  book  or 
paper  containing  libellous  matter,  at  a  bookseller's  shop, 
is  sufficient  to  charge  the  master  with  publication,  though 
it  does  not  appear  in  evidence  that  he  knew  that  such  a 
book  was  in  his  shop,  or  what  the  contents  of  it  were, 
the  master  if  he  suggests  anything  of  this  kind  in  his 
excuse  must  prove  it.  See  Bac.  Abr.  tit.  Libel,  458.  And 
a  printer  is  liable  if  he  printed  a  libel  only  in  the  way 
of  his  trade.  R.  v.  Dover,  16  c.  ii.  2  St.  Tr.  547.  (Har- 
greave's  Ed.) 

See  generally  as  to  publication  of  libels  by  booksellers, 
printers,  and  others,  17  N.  Y.  190;  2  Hill,  N.  Y.  248; 
Fry  V.  Bennett,  3  Bosw.  N.  Y.  200;  Fry  v.  Bennett,  5 
Sandf.  N.  Y.  54;  33  Me.  322;  36  Barb.  N.  Y.  26,  438; 
10  Johns.  N.  Y.  443. 

The  person  publishing  a  libel  is  liable  although  he 
give  the  name  of  the  author.  10  Johns.  N.  Y.  447;  48 
Mo.  152.  He  is  also  liable  although  the  libel  is  but  a 
reiteration  of  a  current  rumor.     7  Ired.   N.   C.  448;   I 
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Wend.  N.  Y.  451.  He  is  liable  although  he  was  un- 
acquainted with  the  plaintiff.  4  Mass  (U.  S.)  115.  See 
also  9  Met.  410;  9  N.  H.  34. 

It  was  held,  in  substance,  in  Marsh  v.  Ellsworth,  50 
N.  Y.  309,  311,  that  a  counsel  or  party  conducting 
judicial  proceedings,  is  privileged  in  respect  to  words  or 
writings  used  in  the  course  of  such  proceedings  reflecting 
injuriously  upon  others,  when  such  words  and  writings 
are  material  and  pertinent  to  the  questions  involved; 
*  *  *  that  within  such  limit  the  protection  is  com- 
plete, irrespective  of  the  motive  with  which  they  are  used, 
but  such  privilege  does  not  extend  to  matter  having  no 
materiality  or  pertinency  to  such  questions.  See  also  i 
Denio,  N.  Y.  41 ;  Hastings  v.  Luck,  22  Wend.  N.  Y.  410 ; 
7  Cow.  N.  Y.  725.  In  the  case  of  Youman  v.  Smith,  153 
N.  Y.  219,  in  a  well  considered  opinion,  Vann,  J.,  says  in 
commenting  upon  the  doctrine  as  above  laid  down  in 
Marsh  v.  Ellsworth,  50  N.  Y.  309 :  "  In  applying  this 
principle  the  courts  are  liberal,  even  to  the  extent  of 
declaring  that  where  matter  is  put  forth  by  counsel  in 
the  course  of  a  judicial  proceeding  that  may  possibly  be 
pertinent,  they  will  not  so  regard  it  as  to  deprive  its  author 
of  his  privilege,  because  the  due  administration  of  jus- 
tice requires  that  the  rights  of  clients  should  not  be  im- 
periled by  subjecting  their  legal  advisers  to  the  constant 
fear  of  suits  for  libel  or  slander.  2  Sandf.  N.  Y.  195, 
201 ;  Cro.  Jac.  90 ;  i  B.  &  Aid.  232 ;  4  L.  R.  A.  280,  note ; 
Cooke's  Law  of  Defamation,  63.  Any  other  rule  would 
be  an  impediment  to  justice,  because  it  would  hamper 
the  search  for  truth  and  prevent  making  inquiries  with 
that  freedom  and  boldness  which  the  welfare  of  society 
requires.  If  counsel  through  an  excess  of  zeal  to  serve 
their  clients,  or  in  order  to  gratify  their  own  vindictive 
feelings,  go  beyond  the  bounds  of  reason  and  by  main 
force  bring  into  a  law  suit  matters  so  obviously  imperti- 
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nent  as  not  to  admit  of  discussion,  and  so  needlessly 
defamatory  as  to  warrant  the  inference  of  express  malice, 
they  lose  their  privilege  and  must  take  the  consequences. 
In  other  words  if  privilege  is, abused,  protection  is  with- 
drawn." See  also  as  to  privileged  communications  gen- 
erally 8i  N.  Y.  124;  46  Id.  427;  III ''Id.  143;  147  Id. 
636;  N.  Y.  Penal  Code  §  75;  5  Cow.  N.  Y.  504;  154 
Mass.  245;  121  N.  Y.  207;  147  Id.  59;  20  Johns.  N.  Y. 
350- 

XIBEIi— EVIDENCE  OF  CHABACTEB. 

Where  the  charge  is  such  that  the  defendant's  evidence 
in  justification,  though  insufficient  to  prove  it,  has  a  ten- 
dency to  affect  the  general  character  of  the  plaintiff,  on 
the  subject  of  the  charge,  he  may  reply  by  evidence  of 
general  good  character  in  that  particular.  Wright  v. 
Schroeder,  2  Curtis  C.   C.   548. 

The  legal  meaning  of  "  character  "  as  used  in  the  law 
of  defamation,  is  reputation.  It  is  proved  by  a  witness, 
who  testifies :  ( i )  to  a  residence  in  the  community  or 
neighborhood  of  plaintiff  such  as  to  satisfy  the  court  that 
he  has  reasonable  means  of  knowing  plaintiff's  character; 
(2)  that  he  knows  the  general  character  of  the  plaintiff. 
(4  Wend.  N.  Y.  229),  in  the  neighbourhood  in  which  he 
resides,  or  that  he  knows  his  character  as  to  the  subject 
matter  involved;  and  (3)  that  such  character  is  bad. 
Abb.  Tr.  Ev.  674. 

Evidence  of  good  character  admissible.  See  142  N.  Y. 
6or ;  4  N.  Y.  496. 

Some  of  the  authorities  in  cases  of  Hbel  permit  plaintiff 
in  libel  cases  to  offer  evidence  of  good  character  in 
chief.  See  i  Hare  &  Wallace,  Am.  Leading  Cas.  208,  207 ; 
2  Greenl.  Ev.  §§  275,  424.  But  the  judge  said  in  the 
following  case :     "  I  think  the  better   rule  is,  that  the 
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plaintiff  must  rest  on  the  presumption  of  good  character, 
which  the  law  makes,  until  evidence  touching  it  is  offered 
by  the  defendant."     2  Curtis  C.  C.  548. 

Where  evidence  has  been  given,  either  on  cross-ex- 
amination or  otherwise  which  tends  to  impeach  the  general 
character  of  a  witness  for  truth,  it  is  allowable  to  sup- 
port his  credibility  by  evidence  of  general  good  char- 
acter, though  no  witness  has  been  called  to  speak  to  his 
general  bad  character.  3  Caines,  N.  Y.  120;  3  Paige,  N. 
Y.  453;  I  Gr.  Ev.  §  469;  2  Stark,  Ev.  1757;  4  Phillip,  763 
(Cow.  and  Hill's  note.)  And  so  in  actions  of  slander  the 
evidence  given  by  the  defendant  must  have  a  legitimate 
tendency  to  affect  the  general  character  of  the  plaintiff, 
in  reference  to  the  subject  matter,  of  the  charge  for  which 
damages  are  demanded.     2  Curtis  C.  C.  548. 

Evidence  of  character  of  plaintiff  admissible  when  at- 
tacked by  defendant.  2  Curtis  C.  C.  548,  and  other  cases 
elsewhere  cited.  Compare  6  Conn.  24;  5  Esp.  Cases,  14; 
I  Comst.  N.  Y.  530,  aff'g  2  Barb.  N.  Y.  149. 

Evidence  of  plaintiff's  character  in  actions  of  libel  is 
usually  put  in  issue  by  the  pleadings,  and  defendant  is 
preluded  from  objecting  to  evidence  to  maintain  the 
affirmative  thereof.  17  Hun,  N.  Y.  604;  37  N.  Y.  438; 
116  Id.  519,  520;  Fort  V.  Tracy,  i  Johns.  N.  Y.  46;  2 
Cow.  N.  Y.  813;  85  N.  Y.  618;  13  Johns.  N.  Y.  504, 
505;  14  Wend.  N.  Y.  109,  no;  18  Id.  148,  149;  38 
N.  Y.  155;  119  id.  622;  125  Id.  560. 

The  plaintiff's  credibility  will  also  be  attacked,  in  all 
probability,  upon  cross-examination,  and  if  it  is  he  can 
show  his  general  character,     i  Greenl.  Ev.  §  469. 

If  the  defamatory  matter  itself  admits  that  defendant 
was  an  officer  at  the  time  referred  to  in  the  pleadings,  that 
is  prima  facie  evidence  on  this  point.  Abbott's  Tr.  Ev. 
660;  3  Bing.  432;  2  Whart.  Ev.  11 53. 

The  holding  an  office  which  is  not  matter  of  docu- 
mentary appointment,  may  be  shown  by  evidence  of  one 
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acting  in  it.  Abbott's  Tr.  Ev.  660.  If  documentary,  the 
original  appointment  should  be  proved,  or  its  absence 
accounted  for  and  secondary  evidence  given.  Abb.  T. 
Ev.  660. 

Plaintiff  may  prove  circulation.  Fry  v.  Bennett,  28 
N.  Y.  324,  aff'g  3  Bosw.  200,  and  an  article  in  defendant's 
paper  stating  its  average  circulation  is  evidence  against 
him.  Fry  v.  Bennett,  i  Abb.  Pr.  289,  or  plaintiff  may 
prove  degree  of  notoriety  given  to  defendant's  print.  9 
Wend.  N.  Y.  138. 

It  is  for  the  jury  to  determine  whether  libel  was  or 
was  not  ironical.  Town.  S.  &  L.  372;  15  Wend.  N.  Y. 
232.  It  is  for  the  jury  to  determine  in  what  sense  lan- 
guage was  used.  Town.  SI.  &  L.  372;  5  Johns.  N.  Y. 
221. 

It  seems  that  although  judge  must  submit  question  as 
to  whether  certain  language  was  libellous  to  jury,  he  may, 
in  New  York,  express  an  opinion  as  to  whether  it  is  a  libel. 
Townshend,  SI.  &  L.  page  377;  6  Barb.  N.  Y.  55. 

If  the  court  decides  that  the  articles  published  are 
privileged,  then  it  must  ascertain  whether  or  not,  there 
was  intrinsic  or  extrinsic  evidence  of  malice,  and  if  none, 
he  may  take  the  case  from  the  jury.  Townshend,  S.  & 
L.  378. 

While  the  question  is  not  well  settled,  according  to 
several  authorities  the  plaintiff  may  prove  the  wealth  of 
the  defendant  in  aggravation  of  actual  damages.  Abb. 
Tr.  Ev.  668;  19  Barb.  N.  Y.  252;  27  Ohio  St.  Rep.  292. 
In  an  able  opinion  upon  this  subject,  delivered  by  the 
court  in  6  Conn.  24,  28,  the  court  said :  "  Great  wealth 
is  generally  attended  with  correspondent  influence,  and 
little  influence  is  usually  the  usual  concomitant  of  little 
property,  The  declarations  of  a  man  of  fortune  con- 
cerning the  character  of  another,  like  a  weapon  thrown 
with  a  vigorous  hand,  will  not  fail  to  inflict  a  deeper 
wound  than  the  same  declarations  made  by  a  man  of 
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small  estate,  and  as  a  consequence  not  uncommon,  of 
small  influence." 

"  In  an  action  for  a  libel,  evidence  of  the  pecuniary  cir- 
cumstances of  the  defendant,  and  his  standing  in  the  com- 
munity, is  admissible,  as  bearing  upon  the  extent  of  the 
injury,  if  for  no  other  purpose."  Lewis  v.  Chapman,  19 
Barb.  N.  Y.  252. 

See  also  7  Pick.  Mass.  869;  3  Scam.  111.  372. 

Contra  Townshend  Lib.  and  Slander,  652. 

LIBEL— MALICE. 

The  unprivileged  publication  of  matter  libellous  per  se 
raises  an  indisputable  presumption  of  malice,  and  of  dam- 
ages and  no  proof  is  required  of  either.  94  N.  Y.  56;  81 
Id.  116;  III  Id.  143.  As  to  what  evidence  necessary 
to  prove  malice  per  se.    28  N.  Y.  324 ;  4  Duer,  N.  Y.  247. 

When  the  falsity  of  a  libel  is  shown,  it  becomes  then 
a  question  for  the  jury,  whether  the  malice  is  of  such 
a  character,  as  to  call  for  exemplary  or  punitive  damages, 
and  that  question  is  not  to  be  taken  away  from  the  jury 
because  the  defendant  gives  evidence  which  tends  to  show 
there  was  in  fact  no  actual  malice.  When  he  gives  no 
such  evidence,  it  is  the  duty  of  the  court  to  say  to  the 
jury,  that  upon  proof  of  the  falsity  of  the  libel,  the  plain- 
tiff is  entitled  to  exemplary  damages  in  their  discretion. 
9  Hun,  N.  Y.  294;  3  Johns.  N.  Y.  56;  8  N.  Y.  452; 
19  Id.  173. 

The  falsity  of  the  words,  and  damages,  are  presumed 
where  article  is  libellous  per  se.  Moore  v.  Francis,  121 
N.  Y.  204. 

LIBEL— MALICE.    EXEMPLARY  DAMAGES. 

The  falsity  of  the  libel  is  sufficient  proof  of  malice  to 
uphold  exemplary  damages,  and  plaintiffs'  right  to  re- 
cover them  is  in  the  discretion  of  the  jury.  When  the 
falsity   of  the  libel  is  proved,   as  a  general   rule,   it  is 
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sufficient  to  warrant  the  jury  in  giving  exemplary 
damages.  Bergman  v.  Jones,  94  N.  Y.  62;  Samuels  v. 
Evening  Mail  Association,  75  N.  Y.  604. 

So  when  publication  is  malicious,  exemplary  damages 
may  be  recovered.  Hunt  v.  Bennett,  ig  N.  Y.  173 ;  4 
E.  D.  Smith,  N.  Y.  279;  7  Am.  L.  Rev.  50;  13  Abb. 
Pr.  N.  Y.  41. 

Punitive  damages  may  be  recovered,  where  a  false 
charge  is  made  against  a  public  officer,  without  regard 
to  the  question  of  actual  malice.  81  N.  Y.  116;  s.  c. 
16  Hun,  N.  Y.  599. 

Defamation  by  print,  implying  greater  deliberation,  a 
more  extensive  operation,  and  a  permanent  effect,  the 
law  will  presume  damage  from  less  serious  matter  thus 
published  than  when  orally  uttered.  3  Southerland  on 
Damages,  641. 

The  greater  the  circulation  of  the  paper,  the  greater 
the  probable  injury.  15  Meesson  &  W.  319;  28  N.  Y. 
324;  140  Mass.  425;  76  Mich.  338. 

In  a  comparatively  recent  case  the  court  said :  "  In  the 
case  at  bar  the  proof  of  actual  injury  to  the  plaintiff  from 
the  defamatory  publications  was  explicit  and  uncontro- 
verted  namely,  in  the  repulse  or  scornful  reception  he 
encountered  from  his  club  and  business  associates.  To  a 
person  of  refined  sensibilities,  and  the  evidence  authorizes 
the  inference  that  such  was  the  plaintiff,  a  mere  pecuniary 
loss,  no  matter  how  heavy,  is  nothing  in  comparison  with 
the  agonizing  sense  of  humiliation  and  mortification  under 
the  frown  of  public  hatred  and  contempt.  On  the  trial, 
counsel  for  appellant  claimed  for  his  client  that  the  cir- 
culation of  his  journal  is  limited  only  by  the  confines  of 
the  habitable  globe,  and  the  propagation  of  the  plaintiff's 
infamy  being  thus  universal,  and  its  effect  the  sacrifice  of 
the  respect  and  companionship  of  his  cherished  associates, 
what  right  thinking,  or  right  feeling  man  will  say  that  a 
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verdict  of  $5,000  is  an  inordinate  reparation  for  such  a 
wrong."  Hartman  v.  Morning  Journal  Association,  N. 
Y.  Law  Journal,  June  8,  1892. 

The  careless  habit  adopted  by  some  newspapers  of  per- 
mitting articles  to  appear  in  their  papers  which  have 
been  hastily  written  by  reporters  who  have  taken  no  pains 
to  ascertain  the  truth  or  falsity  of  the  reports,  has 
caused  much  suffering  to  innocent  people  and  cannot  be 
sufficiently  condemned.  It  is  no  defense  to  say  that  the 
libellous  report  was  gathered  in  the  street  as  other  news. 

The  comments  of  the  court  in  following  case  are  in 
harmony  with  this  view  of  the  law.     The  court  said: 

"  But  in  truth  the  matters  pleaded  in  mitigation  namely, 
probable  cause  and  absence  of  malice  are  not  supported 
by  the  evidence.  Probable  cause  for  publication  of  a  libel 
is  not  to  be  accorded  to  him  who  grasps  the  calumny 
with  avidity  and  prints  it  without  reasonable  proof  of  its 
authenticity.  Common  justice  requires  that  before  scat- 
tering its  charges  broadcast,  the  defendant  should  hear 
the  plaintiff's  story;  or  at  all  events  should  pubHsh  the 
charges  only  upon  the  authority  of  a  responsible  person. 
But  here  the  defendant  precipitately  arraigned  the  plain- 
tiff at  the  bar  of  public  opinion ;  and  accused  him  of  mis- 
appropriating the  funds  of  his  company,  on  the  irre- 
sponsible statement  of  a  man  masquerading  under  an  alias. 
Nay  more,  this  particular  calumny  was  published  after  its 
contradiction  by  plaintiff,  and  on  the  trial  it  was  not  pre- 
tended to  be  supported  by  a  scintilla  of  evidence.  A 
reporter  has  no  right  to  gather  stories  on  the  street  about 
a  citizen  to  his  detriment  and  publish  them  as  facts  in  a 
newspaper."     76  Mich.  338. 

And  a  libel  recklessly  or  carelessly  ptiblished  as  well 
as  one  induced  by  personal  ill-will,  will  support  an  award 
of  exemplary  damages.     121  N.  Y.  461 ;  132  Id.  181. 

If  publication  is  libellous  per  se,  and  false,  question 
of  malice  and  allowance  of  exemplary  damages  for  jury. 
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94  N.  Y.  51.     See  19  Id.  173;  Ap.  Div.  35  Hun,  N.  Y. 

273- 

In  libel,  plaintiff  need  not  give  affirmative  evidence  of 
damages.    45  N.  Y.  398. 

Malice  in  fact  and  in  law  differ  not  in  nature,  but  in 
evidence  by  which  established.     16  N.  Y.  369. 

Competent  to  show  circulation  of  paper.    28  N.  Y.  326. 

Reputation,  good  name,  and  good  will  of  business  are 
property.    94  N.  Y.  57. 

Jury  will  consider  mental  distress  in  cases  of  libel. 
A.  &  E.  Enc.  L.  Vol.  13,  p.  445;  17  N.  Y.  54;  Id.  442. 

"  The  violence  of  the  language,  the  nature  of  the  im- 
putation conveyed,  and  the  fact  that  the  defamation  was 
deliberate  and  malicious  will  aggravate  the  damages.  All 
the  circumstances  attending  the  publication  may,  there- 
fore, be  given  in  evidence,  and  any  previous  transaction 
between  the  plaintiff  and  defendant  which  has  any  direct 
bearing  on  the  subject  matter  of  the  action,  or  is  a  neces- 
sary part  of  the  history  of  the  case,  the  rank  or  position 
in  society  of  the  parties;  that  the  attack  was  entirely 
unprovoked ;  that  defendant  could  easily  have  ascertained 
that  the  charge  he  made  was  false,  and  evidence  may  be 
given  to  show  that  the  defendant  was  culpably  reck- 
less or  grossly  negligent  in  the  matter,  the  mode,  the 
extent  and  long  continuance  of  publication.  Such  evidence 
is  admissible  with  a  view  to  damages,  although  the  publi- 
cation has  been  admitted  in  the  pleadings.  The  defend- 
ant's subsequent  conduct  may  aggravate  the  damages,  as 
if  he  has  refused  to  listen  to  any  explanation  or  to 
retract  the  charge  he  had  made,  i  Stew.  Ala.  138;  32 
Pa.  247;  4  N.  Y.  162;  Newell,  Defamation,  Slander  and 
Libel,  785 ;  3  Rice  on  Ev.  887. 

LIBEL— MENTAI.   SUFFERING. 

Mental  suffering  is  one  of  the  elements  of  personal 
injury  for  which  compensation  should  be  awarded,  and 

215 


THE  TRIAL  LAWYERS'  ASSISTANT. 

this  even  when  the  injury  is  not  maHcious,  but  merely 
negligent.  Malloy  v.  Bennett,  15  Fed.  R.  371 ;  31  Conn. 
294;  3  Suth.  Damages,  645;  75  Mich.  407;  137  Mass. 
136;  3  Lawson,  Rights  Rem.  &  Pr.  §  1303;  85  Mich. 
595.  See  also  17  N.  Y.  54,  442.  It  may  also  be  shown  by 
plaintiff  that  he  has  a  family,  66  Calif.  677,  or  the  nature 
of  his  business.  97  N.  C.  246.  Plaintiff  may  also  show 
his  condition  in  life,  not  merely  from  a  pecuniary  stand- 
point, but  as  to  family  and  connection,  as  bearing  upon 
the  question  of  damages.  Town,  on  S.  &  L.  654  (4th 
ed.) ;  69  Cal.  527;  i  Alb.  L.  J.  162. 

In  an  action  for  slander,  circumstances  in  mitigation 
must  be  set  up  in  the  answer  in  order  to  make  evidence 
thereof  admissible.     72  N.  Y.  36. 

The  plaintiff  may  prove  in  aggravation  of  damages,  his 
rank  and  condition  in  society.  Tillotson  v.  Cheetham,  3 
Johns.  N.  Y.  56;  20  111.  115;  3  Mass.  546;  3  Pick.  Mass. 
376;  15  Id.  506;  I  Duvall  (Ky.),  215;  17  Ind.  588;  contra 
see  Candy  v.  Plumphries,  35  Ala.  617. 

See  as  to  Mental  Suffering  as  an  element  of  damages, 
15  Cent.  L.  J.  242;  72  Am.  Dec.  420  and  note;  4  Legal 
News,  273.  As  to  Vindictive  Damages  generally  see  3 
Am.  L.  J.  537;  4  Id.  61. 

As  to  Excessive  Verdicts  in  Actions  for  Damages  see 
14  L.  R.  A.  677. 

Where  to  find  the  Law  of  Damages.     loi  L.  T.  345. 

The  jury  may  consider  the  probable  future,  as  well  as 
the  actual  past,  in  awarding  damages.  36  Me.  466,  and 
all  the  expenses  to  which  the  plaintiff  has  been  subjected, 
by  being  compelled  to  come  into  court  and  vindicate  his 
character.     Hicks  v.  Foster,  13  Barb.  N.  Y.  663. 

In  an  action  for  libel  plaintiff  need  not  give  affirmative 
evidence  of  damages.     Sanderson  v.  Caldwell,  45  N.  Y. 

398. 

Where  the  publication  is  malicious,  exemplary  damages 
may  be  recovered.    Hunt  v.  Bennett,  19  N.  Y.  173;  s.  c. 
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4  E.  D.  Smith,  647;  4  Duer,  247;  i  E.  D.  Smith,  279; 
7  Am.  L.  R.  50;  13  Abb.  Pr.  41. 

A  plea  of  justification,  if  unsupported  by  evidence,  goes 
in  aggravation  of  damages.     64  Barb.  N.  Y.  410. 

Where  an  injury  to  plaintiff's  character  is  shown,  the 
jury  also  may  give  damages  for  his  wounded  feelings. 
16  Hun,  N.  Y.  599;  s.  c.  81  N.  Y.  116. 

The  falsity  of  a  libel  is  sufficient  evidence  of  malice ;  and 
the  jury  therefore  may  give  exemplary  damages,  though 
the  defendant  be  a  corporation.  Samuels  v.  Evening 
Mail  A.,  75  N.  Y.  604;  reversing  s.  c.  9  Hun,  N.  Y.  288. 
And  see  Meyer  v.  Press  Pub.  Co.,  14  J.  &  Sp.  127. 

As  to  the  Verdicts  in  Damage  Cases  held  not  to  be  Ex- 
cessive, see  L.  R.  A.  14 :  677.  See  also  the  following  cases 
of  personal  injury  where  court  upheld  verdict.  $30,000, 
24  Hun,  N.  Y.  184;  $25,000,  46  Minn.  439;  $25,000,  18 
111.  App.  418;  $25,000,  53  Hun,  N.  Y.  421;  $25,000,  38 
N.  Y.  S.  R.  Vol.  990;  $22,250,  8  Gray,  45;  $20,000,  63 
Barb.  N.  Y.  260;  $20,000,  78  Tex.  314;  $19,000,  39 
Hun,  N.  Y.  5;  $18,000,  'J^  Wis.  228;  $16,666,  72  Tex. 
344;  $15,695,  14  J.  &  S.  211;  $15,000,  13  Nev.  106; 
$15,000,  3  Cent.  Rep.  788;  $15,000,  64  Miss.  584;  $15,000, 

5  Utah,  344;  $15,000,  76  Tex.  421 ;  21  111.  App.  App.  580; 
$15,000,  79  la.  389;  33  111.  App.  450;  $15,000,  39  N.  Y. 
S.  R.  370;  $14,000,  35  N.  Y.  S.  R.  697;  $12,000,  40  N.  Y. 
S.  R.  231.  See  L.  R.  A.  14 ;  677  n,  for  numerous  cases  on 
both  sides. 

In  9  Wend.  N.  Y.  470,  verdict  for  slander  for  $7,000 
was  sustained.  In  Trumbull  v.  Gibbons,  N.  Y.  Jud.  R. 
I,  verdict  for  $15,000,  and  in  Fry  v.  Bennett,  4  Duer, 
N.  Y.  247,  in  libel  a  verdict  for  $10,000  was  sustained. 

MBEIi—  JUSTIFICATION. 

A  justification  cannot  be  parted,  but  it  must  go  to  the 
fullest  extent  of  the  charge.  Loveland  v.  Hosmer,  8  How. 
Pr.  N.  Y.  215.     But  in  pleading  a  justification  now,  as 
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under  the  old  system,  the  facts  going  to  establish  it  must 
be  stated.  It  is  not  sufficient  to  allege  barely  that  the  facts 
are  true,  but  the  defendant  must  state  such  facts  as  will 
show  the  plaintiff  guilty  of  the  offence  imputed  to  him. 
Anonymous,  3  How.  Pr.  N.  Y.  406;  6  Id.  84;  5  Sandf. 
N.  Y.  54,  (Fry  v.  Bennett),    i  Code  R.  N.  S.  238. 

A  justification  must  be  as  broad  as  the  charge;  proof 
of  one  fact  out  of  several,  is  no  justification.  Powers  v. 
Skinner,  i  Wend.  N.  Y.  451. 

On  principle,  it  would  seem,  when  the  defense  to  libel 
or  slander  consists  in  a  justification,  and  such  justification 
imports  the  charge  of  some  common -law  offence  (cer- 
tainly, if  one  of  the  crimen  falsi),  that  the  same  intensity 
of  proof  is  demanded  as  would  be  required  on  a  criminal 
action  involving  a  like  charge.  6  Cow.  N.  Y.  118;  16 
Wend.  N.  Y.  601 ;  3  Barb.  N.  Y.  592,  602 ;  24  Wend. 
N.  Y.  354;  see  Mitchell  v.  Borden,  8  Wend.  N.  Y.  570. 

When  one  who  is  sued  for  defamation  deliberately  re- 
affirms the  slander,  and  prints  it  on  the  records  of  the 
court  by  way  of  justification,  if  he  fail  to  establish  the 
truth  of  his  plea,  he  has  done  the  plaintiff  a  new  injury, 
which  may  properly  be  regarded  as  an  aggravation  of 
the  original  wrong.     3  Rice  on  Ev.  892. 

Justification  must  be  as  broad  as  the  charge  and  be 
proved  in  all  its  essential  particulars.  26  App.  Div.  N.  Y. 
261 ;  49  N.  Y.  Supp.  634. 

Interposing  a  justification  which  the  defendant  abandons 
or  fails  to  prove  may  be  regarded  as  an  aggravation  of  the 
original  wrong,  and  may  be  taken  into  consideration  by 
the  jury  in  estimating  damages.  Town.  SI.  &  Libel,  659; 
4  N.  Y.   162;  69  Id.   122. 

The  judge  in  addressing  the  jury,  commented  upon  the 
fact  that  the  defendant  had  refused,  at  the  trial,  to  make 
an  apology,  and  withdraw  his  justification,  though  he 
gave  no  evidence  in  support  of  it,  as  evidence  of  malice. 
Held,  no  misdirection.     Town.  SI.  &  L.  659   (4th  ed.)  ; 

218 


THE  TRIAL  LAWYERS'  ASSISTANT. 

II  Law  Times,  266;  18  Law  Jour.  Rep.  73,  Q.  B. ;  13 
Jur.  187. 

Where  there  is  a  plea  of  justification  plaintiff  may  in 
rebuttal  prove  his  reputation.    52  Ind.  442. 

Though  one  may  publish  a  correct  account  of  the  pro- 
ceedings in  a  court  of  justice,  yet  if  he  discolor  or  garble 
the  proceedings,  or  add  comments  or  insinuations  of  his 
own,  in  order  to  asperse  the  character  of  the  parties,  it 
is  libellous.  7  Johns.  N.  Y.  264;  Wilcox  v.  Bennett,  i 
Law  Mag.  131 ;  Stiles  v.  Nokes,  7  East.  493. 

Repeating  a  slanderous  rumor,  not  a  justification,  but 
a  mitigation.    §  2053,  Thompson  on  Trials. 

Jury  may  consider  an  unsuccessful  attempt  at  justi- 
fication in  aggravation  of  damages.    §  2052,  Id. 

The  subject  of  libel  is  one  which  is  increasing  and  will 
continue  to  increase  in  importance.  Where  such  great 
latitude  is  allowed,  as  our  laws  permit,  the  true  freedom 
of  the  press  is  sometimes  grossly  abused,  and  articles 
are  frequently  printed  which  unjustly  bring  into  con- 
tempt and  ridicule  earnest,  capable  and  honest  men.  So 
great  has  the  abuse  of  libelling  public  men  become  that 
only  a  few  years  ago,  one  of  the  most  learned  and  brilliant 
members  of  the  American  bar,  the  late  Hon.  David 
Dudley  Field  said  that  only  in  America  has  reputation 
lost  all  protection.  He  suggested  as  a  remedy  that  a 
two-thirds  verdict  of  a  jury  in  a  civil  action  be  allowed 
by  law;  that  libel  cases  be  given  a  preference  on  the 
calendar;  that  there  be  a  fixed  sum  to  be  awarded  in  all 
libels  per  se,  unless  the  jurors  agree  upon  a  larger  sum, 
and  that  the  name  of  every  article  attacking  a  person's 
character  be  signed. 

The  grievance  is  one  of  long  standing  in  America,  as 
the  following  historical  incident  will  conclusively  show: 

"  The  man  who  is  the  source  of  all  the  misfortunes  of 
our  country  is  this  day  reduced  to  a  level  with  his  fellow 
citizens,  and  is  no  longer  possessed  of  power  to  multiply 
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evils  upon  the  United  States.  If  ever  there  was  a  period 
of  rejoicing,  this  is  the  moment.  Every  heart  in  union 
with  the  freedom  and  happiness  of  the  people  ought  to 
beat  high  with  exultation  that  the  name  of  Washington 
from  this  day  has  ceased  to  give  a  currency  to  political 
iniquity  and  to  legalized  corruption."  Printed  in  the 
"  Aurora  "  a  Republican  paper,  March  5,  1797,  just  after 
Washington's  retirement  from  executive  chair.  As  soon 
as  this  article  appeared  the  office  of  the  paper  was 
attacked;  its  type  thrown  into  the  street,  and  great  in- 
dignation was  otherwise  expressed  by  the  people  of 
Philadelphia. 

As  to  the  law  of  Libel  generally  see:  15  Barb.  N.  Y. 
105;  48  How.  Pr.  270;  5  Johns.  N.  Y.  508;  12  Wend. 
545;  21  Wend.  N.  Y.  319;  3  Sandf.  341 ;  23  Wend.  N.  Y. 
26;  15  Barb.  105;  17  N.  Y.  190;  s.  c.  4  Duer,  N.  Y. 
268 ;  47  Plow.  Pr.  87 ;  5  Johns.  N.  Y.  i ;  Hunt  v.  Bennett, 
19  N.  Y.  173;  Root  V.  King,  7  Cow.  N.  Y.  613;  s.  c. 
4  Wend.  N.  Y.  114;  Fry  v.  Bennett,  3  Bos.  N.  Y.  200;  19 
Barb.  N.  Y.  iii;  6  Abb.  Pr.  (N.  S.)  9n.  24  Wend.  N. 
Y.  434;  Fry  v.  Bennett,  5  Sand.  54;  s.  c.  9  N.  Y.  Leg. 
Obs.  330;  8  N.  Y.  452;  I  E.  D.  Smith,  279;  46  N.  Y. 
188;  16  Id.  369;  3  Den.  no;  i  Id.  41 ;  4  N.  Y.  91 ;  i  Sand. 
459;  2  Id.  19s;  50  N.  Y.  309;  2  Sow.  589;  5  J.  &  S. 
42;  4  Sand.  21;  18  Abb.  Pr.  377;  Sanford  v.  Bennett,  24 
N.  Y.  20;  46  Id.  427;  31  Barb.  N.  Y.  461 ;  7  Johns.  N.  Y. 
120;  3  E.  D.  Smith,  337;  5  Johns.  N.  Y.  211;  29  N.  Y. 
547;  3  C.  H.  Rec.  97;  5  Johns.  N.  Y.  211 ;  8  N.  Y.  452; 
95  Ind.  415;  59  Pa.  St.  488;  83  Wis.  397;  116  Mass. 
182;  136  111.  in;  102  Cal.  305;  Johnson  v.  Synett,  89 
Hun,  N.  Y.  192;  s.  c.  69  St.  Rep.  258,  aflf'd  on  opinion 
below  in  157  N.  Y. ;  71  Hun,  N.  Y.  47;  Young  v.  Fox, 
26  App.  Div.  261,  dismissal  of  appeal  denied  in  155 
N.  Y.  615;  Gates  v.  N.  Y.  Recorder  Co.,  155  N.  Y.  228, 
aif'g  s.  c.  83  Hun,  N.  Y.  614;  Van  Ingen  v.  Mail  &  Ex- 
press Pub.  Co.,  14  Misc.  326,  aff'd  in  156  N.  Y.  376. 
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UBERTY— CONSTITUTIONAL. 

In  Allgeyer  v.  Louisiana,  165  N.  S.  578,  the  Supreme 
Court  of  the  United  States  practically  adopt  the  New 
York  rule,  that  constitutional  liberty  "  means  not  only 
the  right  of  the  citizen  to  be  free  from  the  physical  re- 
straint of  his  person,  as  by  incarceration,  but  the  term  is 
deemed  to  embrace  the  right  of  the  citizen  to  be  free  in 
the  enjoyment  of  all  his  faculties;  to  be  free  to  use  them 
in  all  lawful  ways;  to  live  and  work  where  he  will;  to 
earn  his  livelihood  by  any  lawful  calling;  to  pursue  any 
livelihood  or  avocation,  and  for  that  purpose  to  enter  into 
all  contracts  which  may  be  necessary,  proper  and  essential 
to  his  carrying  out  to  a  successful  conclusion,  the  pur- 
poses above  mentioned."  See  upon  same  subject :  123  U. 
S.  623,  621;  31  L.  Ed.  205,  210;  8  Sup.  Ct.  Rep.  273; 
136  U.  S.  313,  320;  34  L.  Ed.  455,  458;  3  Inters.  Com. 
Rep.  185;  ID  Sup.  Ct.  Rep.  862;  138  U.  S.  78,  34  L.  Ed. 
862;  3  Inters.  Com.  Rep.  485;  11  Sup.  Ct.  213;  141  U.  S. 
62,  35  L.  Ed.  638 ;  II  Sup.  Ct.  Rep.  855. 

The  constitutional  rights  of  the  citizen  to  life,  liberty 
and  property  are  wholly  unlimited  and  unrestricted,  ex- 
cept by  considerations  of  the  public  good,  and  no  abridge- 
ment or  deprivation  of  the  rights  by  the  legislature  will  be 
upheld  or  enforced,  except  as  a  regulation  of  police, 
operating  to  the  benefit  of  all  individuals  of  the  com- 
munity equally.  99  N.  Y.  377;  98  Id.  98;  74  Id.  515;  13 
Id.  378;  Const.  Lim.  (4th  ed.)  719;  Potter's  Dwarris 
on  Stat.  458;  16  Pick.  Mass.  121;  109  Mass.  315,  319; 
18  Wall.  129 ;  78  N.  Y.  232. 

lETTEBS  OF  ADMINISTRATION. 

An  instrument  in  writing  issued  by  the  Probate  Court, 
giving  the  person  named  as  administrator,  full  power 
to  administer  the  goods  and  chattels,  rights  and  credits, 
which  were  of  the  deceased  in  the  county  or  district  in 
which  the  Probate  Court  has  jurisdiction,  also  to  collect 
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the  debts,  etc.  of  the  deceased,  which  at  the  time  of  his 
death  were  owing,  etc.,  and  to  pay  the  debts  in  which  the 
said  deceased  stood  obliged,  so  far  as  his  assets  extend, 
according  to  the  rate  and  order  of  law. 

I.ETTERS   OF   ADMINISTRATION,   COIiliATEBAI.   ATTACK. 

Letters  of  administration  cannot  be  collaterally  attacked 
in  the  form  of  a  defense  to  an  action  or  suit  brought  by  an 
administrator.  135  N.  Y.  65,  75;  113  Id.  511,  517;  92  Id. 
70,  76;  84  Id.  48,  55 ;  80  Id.  139,  145 ;  52  Id.  450;  85  Hun, 
N.  Y.  188,  192;  Woerner  on  American  Law  of  Admin- 
istration, (2nd  ed.)  145,  204;  Van  Fleet's  Collateral  At- 
tack, §§  573,  805.  See  also  Hoes  v.  R.  R.,  N.  Y.  L. 
Journal,  June  30th,  1902. 

I.AWS,  CONFLICT  OF,   SITUS   OF  A   DEBT,  ETC. 

It  seems  to  be  well  settled  that  the  situs  of  a  debt  is  the 
domicil  of  the  creditor,  not  that  of  the  debtor.  The  ad- 
ministrator of  the  domicil  of  the  decedent  takes  title  to 
all  his  personal  property  whether  situated  within  or  with- 
out the  state.  The  title  to  all  personal  property  wherever 
situated  vests  in  him  by  the  letters  testamentary,  and  re- 
lates back  to  the  time  of  the  death  of  the  intestate,  and 
the  succession  of  the  property  is  governed  by  the  law  of 
the  domicil  of  the  owner.  Charles  Maas,  Adm'r  v.  Bank, 
N.  Y.  L.  J.  July  7th,  1902.  See  also  128  N.  Y.  70;  117 
Id.  125;  20  Id.  103;  38  Id.  397;  IIS  Id.  265;  5  Redf.  337; 
76  Ala.  441 ;  51  N.  J.  L.  271,  282. 

The  foreign  administrator  may,  however,  assign  the 
claim  and  the  assignee  may  recover  the  property  or  collect 
the  indebtedness  by  an  action  in  this  state.  Maas  v.  Bank, 
supra;  133  N.  Y.  37,  47;  156  Id.  196,  201. 

The  New  York  Code  of  Civil  Procedure,  §§  2699,  2700 
and  2701,  provides  for  the  issue  of  ancillary  letters  of  ad- 
ministration in  the  case  of  a  non-resident  where  letters 
have  been  issued  at  his  domicil,  and  it  is  discretionary 
with  the  court  whether  to  require  the  payment  of  local 
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creditors  or  to  require  security  to  insure  their  payment 
by  the  foreign  administrator.  But  the  Surrogate's  Court 
of  any  County  in  the  state  of  New  York  in  which  there 
is  personal  property  belonging  to  a  non-resident  decedent 
has  jurisdiction  to  issue  letters  of  administration  regard- 
less of  whether  letters  have  been  issued  in  the  foreign 
state,  and  the  jurisdiction  of  the  first  Surrogate's  Court 
first  exercising  it  is  exclusive  of  that  of  other  counties. 
New  York  Code  of  Civil  Procedure,  §§  2476,  2477;  6 
Demarest,  N.  Y.  158,  and  to  apply  such  property  to  the 
payment  of  the  claims  of  local  creditors.  The  remainder 
of  the  fund  may  be  remanded  to  the  foreign  jurisdiction. 
Maas  V.  Bank,  supra;  Jessup's  Surrogate's  Practice, 
650-3;  53  N.  Y.  192;  95  Id.  55;  88  Pa.  St.  131 ;  11  Mass. 

255- 

As  a  general  rule  in  matters  ex  contractu  the  lex  loci 
contractus  governs  the  construction  and  validity  of  the 
contract,  and  the  lex  fori  governs  the  remedy.  41  L.  R. 
A.  615.  See  also  91  U.  S.  406;  Story  Confl.  Laws,  § 
571 ;  Whart.  §§  747-749.  In  R.  R.  Co.  v.  Whitlow,  41  L. 
R.  A.  615,  the  court  said,  after  laying  down  the  general 
rule  as  above  stated :  "  We  can  see  no  reason  why  the  doc- 
trine as  established  as  to  actions  ex-contractu  may  not  be 
applied  to  action  ex  delictu."  To  the  same  effect  are 
33  Fed.  Rep.  434;  31  Minn.  11;  47  Am.  Rep.  771. 

LAW    AND    FACT,    QUESTIONS    OF.       (See  also  TrIAL.) 

The  jury  must  say  what  faith  is  to  be  given  to  the  ex- 
planatory testimony  of  a  party  who  has  been  called  as  a 
witness  by  his  opponent.     109  N.  Y.  383. 

Where  from  the  evidence,  negligence  of  the  defendant 
may  easily  be  inferred,  non-suit  is  error.     109  N.  Y.  239. 

When  there  is  evidence  tending  to  prove  negligence  on 
the  part  of  the  defendant,  and  none  proving  that  defendant 
is  guilty  of  contributory  negligence,  the  question  of  lia- 
bility is  for  the  jury.     109  N.  Y.  301. 
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As  to  rule  for  construction  of  written  instruments, 
as  questions  of  law  or  of  fact,  see  122  N.  Y.  247. 

While  the  court  may  construe  written  contracts,  as  in 
the  case  of  an  oral  contract,  when  facts  are  undisputed, 
where  the  evidence  as  to  its  terms  and  intent  of  the  parties 
is  conflicting,  it  is  for  the  jury  to  decide  what  the  agree- 
ment was.     109  N.  Y.  625. 

Where  the  facts  are  undisputed,  what  is  reasonable  time 
is  a  question  for  the  court,     no  N.  Y.  237. 

Where  the  facts  as  to  a  regulation  established  by  a  rail- 
road company  are  undisputed,  the  court  must  determine  as 
to  its  reasonableness.     121  N.  Y.  31. 

It  was  error  to  permit  a  jury  to  decide  whether  an 
eight-inch  space  between  the  car  step  and  the  platform 
at  a  station  was  a  negligent  arrangement.     121  N.  Y.  126. 

Where  in  an  action  for  malicious  prosecution,  the  facts 
are  undisputed,  and  but  one  inference  can  be  drawn  from 
them,  the  question  of  probable  cause  is  one  of  law.  120 
N.  Y.  223. 

In  an  action  for  libel,  where  the  publication  is  admitted, 
and  the  words  unambiguous,  whether  they  are  libellous 
are  questions  of  law  for  the  court  alone.     121  N.  Y.  199. 

Where  in  an  action  for  a  libel,  defendant  having  fully 
justified  one  charge  alleged,  had  the  right  to  have  it  sO' 
determined  by  the  court.     121  N.  Y.  461. 

Whether  there  was  an  acceptance  of  goods  delivered, 
held,  a  question  for  the  jury.     106  N.  Y.  90. 

When  question  as  to  whether  deed  was  delivered  is  one 
of  fact.     97  N.  Y.  13. 

Where  the  question  whether  the  delivery  of  goods  were 
on  bailment  or  sale  was  for  the  jury.     119  N.  Y.  334. 

Where  the  question  of  unreasonable  delay  in  the  per- 
formance of  a  contract  depends  upon  controverted  facts, 
or  where  the  motives  of  a  party  enter  into  the  question, 
it  must  be  submitted  to  the  jury  as  one  of  fact.  119  N. 
Y.  348. 
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A  plaintiff's  right  to  go  to  the  jury  on  trial  of  an  action 
on  contract,  is  not  dependent  on  complete  performance, . 
where  the  evidence  tends  to  establish  a  waiver  of  it.     120 
N.  Y.  51. 

When  in  an  action  on  a  life  policy,  conditioned  that 
the  insurer  would  not  be  liable  if  the  insured  died  by 
suicide  committed  within  two  years  from  date  of  insur- 
ance, upon  contradiction  as  to  his  sanity,  the  question  as  to 
breach  of  condition  was  one  of  fact  for  the  jury.  120  N. 
Y.  237. 

As  to  when  the  question  of  the  truthfulness  of  a  state- 
ment in  an  application  for  life  insurance  is  one  of  fact 
for  the  jury  on  trial  of  action  on  the  policy,  see  122  N.  Y. 
247. 

In  an  action  for  damages  for  false  representations,  in- 
cluding purchase  of  personal  property,  question  as  to  value 
of  stock  is,  in  absence  of  waiver,  one  for  the  jury.  118 
N.  Y.  297. 

The  question  of  the  authority  of  an  officer  of  a  cor- 
poration to  bind  it  by  his  indorsement  of  promissory  notes, 
is  usually  for  the  jury.     119  N.  Y.  256. 

Where  in  action  for  breach  of  warranty  in  the  sale  of 
promissory  note,  the  question  whether  defendant  dis- 
closed his  alleged  agency  in  the  sale,  and  whether 
there  was  an  implied  warranty  that  the  note  was 
genuine,  were  erroneously  submitted  to  the  jury.  120 
N.  Y.  298. 

Where  it  would  have  been  negligence  as  a  matter  of  law 
for  an  adult  to  go  to  work  with  a  machine  knowing  it  was 
out  of  order,  for  a  child  to  do  so  it  is  for  the  jury  to  say. 
120  N.  Y.  526. 

It  is  error  to  submit  questions  of  law  to  jury.    67  N.  Y. 

563- 

If  the  facts  of  a  case  are  so  clear  that  inference  is 
irresistible  it  is  duty  of  the  judge  to  decide,  otherwise  de- 
cision must  be  by  jury.     2  N.  Y.  480. 
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When  by  all  testimony,  there  is  no  question  as  to  facts, 
there  is  none  for  jury.    38  N.  Y.  158. 

The  court  may  submit  question  to  jury,  though  evidence 
is  uncontradicted,  if  circumstances  indicate  testimony  to 
be  untrue.     78  N.  Y.  288. 

The  court  should  only  take  case  from  jury  when  the 
preponderance  of  evidence  is  such  as  to  leave  no  question 
for  them.     45  N.  Y.  505. 

It  is  error  for  judge  to  submit  question  to  jury,  where 
there  is  no  evidence  to  authorize  a  finding  thereon.  54 
N.  Y.  360;  67  Id.  593. 

Court  may  decide  case  when  the  evidence  is  undisputed. 
45  N.  Y.  422. 

If  facts  are  uncontroverted,  question  of  negligence  is 
one  of  law  for  the  court.     66  N.  Y.  301. 

In  false  imprisonment  and  malicious  prosecution  facts 
not  being  disputed,  probable  cause  is  question  of  law  for 
the  court.    40  N.  Y_.  463. 

What  is  reasonable  time  for  consignee  of  goods  to  re- 
move them  after  notice,  is  question  of  law  for  the  court. 
49  N.  Y.  223. 

Reasonableness  of  regulation  that  way  passengers  give 
up  tickets  before  reaching  destination,  question  of  law. 
20  N.  Y.  126. 

The  construction  of  a  written  instrument  is  a  question 
of  law.     6  N.  Y.  24;  52  Id.  191. 

The  construction  of  a  will  where  the  intent  is  to  be 
ascertained  from  language  of  will  alone,  or  that  of  sur- 
rounding circumstances  is  of  law  only.     56  N.  Y.  242. 

Interpretation  of  contract  between  towing  company  and 
master  of  boat  towed,  and  legal  relations  and  obligations 
of  parties  are  questions  of  law  for  court.     69  N.  Y.  470. 

While  it  is  for  court  to  construe  contract,  yet  when 
meaning  is  obscure  and  depends  on  facts  aliunde,  question 
may  be  for  jury.     79  N.  Y.  108. 
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Meaning  of  particular  words,  used  in  special  sense  in 
instrument  is  for  jury.     65  N.  Y.  6. 

INABILITY  OF  DIRECTORS. 

Bank  directors  are  personally  liable  when  they  continue 
to  take  deposits  after  knowledge  that  the  bank  is  hopelessly 
insolvent.  (Crt.  Ap.  1902),  N.  Y.  L.  J.  Apr.  24th,  1902; 
130  111.  162;  64  Wis.  639;  43  N.  H.  263  cited.  The 
ordinary  relation  between  a  bank  and  its  depositors  is 
that  of  debtor  and  creditor.  99  N.  Y.  133;  17  Wend.  94; 
90  N.  Y.  530;  46  N.  Y.  86;  100  N.  Y.  53;  113  N.  Y.  453. 
This  is  because  cash  when  deposited  ceases  to  be  the  money 
of  the  depositor,  and  becomes  the  property  of  the  bank. 
But  a  different  rule  obtains  when  by  reason  of  fraud  or 
insolvency  the  title  to  the  deposited  money  does  not  pass. 
In  such  a  case  the  bank  becomes  a  trustee  ex  maleiicio, 
and,  of  course  the  relation  of  trustee  and  cestui  que  trust 
is  created.  114  N.  Y.  168:  So  far  as  creditors  are  con- 
cerned the  relation  between  a  bank  and  its  directors  is  that 
of  principal  and  agent.  141  U.  S.  132.  As  to  relations 
between  directors  and  stockholders,  and  directors  and 
bank  creditors,  see  84  N.  Y.  199;  42  Md.  599;  130  111. 
162 ;  64  Wis.  639. 

LOST  PAPERS. 

The  sufficiency  of  proof  of  the  loss  of  a  written  in- 
strument is  peculiarly  within  the  province  of  the  trial 
judge.     150  Penn.  St.  538. 

LEVY. 

In  practice  levy  means  a  seizure;  the  raising  of  money 
for  which  an  execution  has  been  issued.  To  make  a  valid 
levy  on  personal  property,  the  sheriff  must  have  it  with- 
in his  power  and  control,  or  at  least  within  his  view,  and  if, 
having  it  so,  he  makes  a  levy  upon  it,  it  will  be  good  if  fol- 
lowed up  afterwards  within  a  reasonable  time  by  his  taking 
possession  in  such  manner  as  to  apprize  everybody  of  the 
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fact  of  its  having  been  levied  upon.  3  Rawle,  Penn.  405, 
406;  I  Whart.  Penn.  377;  i  Wash.  C.  C.  29.  See  also 
83  Va.  459;  97  N.  C.  286;  99  Id.  21. 

In  order  to  make  a  valid  levy  upon  real  estate,  the  land 
which  has  been  seized  under  execution  should  be  described 
by  metes  and  bounds,  with  as  much  particularity  as  in  a 
deed  of  conveyance.  3  Bouv.  Inst.  n.  3391.  See  also  as 
to  method  of  making  a  valid  levy  upon  land.  10  Ky.  L. 
Rep.  962 ;  69  Tex.  198 ;  9  S.  E.  R.  469 ;  78  Ga.  539 ;  6  Am. 
St.  R.  279. 

As  to  levy  on  land  fraudulently  conveyed,  see  15  L.  R. 
A.  784. 

For  levy  on  property  after  void  assignment  for  creditors, 
see  46  L.  R.  A.  737. 

MONEY— ATTACHMENT. 

Money  collected  and  in  the  sheriff's  hands  may  be  at- 
tached. Wehle  V.  Connor,  83  N.  Y.  237.  Contra  3  Mass. 
289;  5  Id.  319;  10  L.  R.  A.  529  n.  and  cases  cited. 

MOTION. 

In  practice  a  motion  is  an  application  to  a  court  of 
competent  jurisdiction  by  one  of  the  parties  in  a  cause, 
or  his  counsel,  for  the  purpose  of  obtaining  some  rule 
or  order  of  court  which  he  thinks  becomes  necessary  in  the 
progress  of  the  cause,  or  to  obtain  relief  in  a  summary 
manner  from  some  matter  which  would  work  a  wrong  or 
un  justice. 

When  the  motion  is  made  on  some  matter  of  fact,  it 
must  be  supported  by  an  affidavit  that  such  facts  are  true, 
and  for  this  purpose  the  party's  affidavit  will  be  received, 
though  the  court  will  not  permit  it  to  be  read  on  the  hear- 
ing. 3  Black.  Com.  305 ;  Graham,  Prac.  542 ;  2  Yeates, 
Penn.  546. 

A  motion  is  defined  as  follows  by  the  New  York  Code 
of  Civil  Procedure,  §  768 :  "  An  application  for  an  order 
is  a  motion.     Such  application  or  motion  must  be  made  to 
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a  court,  or  to  a  judge  or  justice  thereof  when  the  de- 
fendants have  made  default  in  appearing  in  an  action  or 
proceeding,  any  application  or  motion  therein  may  be  made 
to  the  court,  or  to  a  judge  or  justice  thereof  out  of  court. 
Where  any  of  the  defendants  in  an  action  or  proceedings 
have  appeared,  all  motions  or  applications  thereafter  made 
in  such  action  or  proceedings,  must  be  made  to  the  court, 
unless  such  defendants  consent  to  the  making  of  such 
motion  to  a  judge  or  justice  out  of  court." 

It  is  against  public  policy  to  allow  an  unnecessary 
multiplicity  of  suits  or  actions,  and  a  new  action  between 
the  parties  to  a  pending  action  will  not  be  allowed  to 
determine  rights  which  might  have  been  settled  in  the 
original  action.     84  N.  C.   182,  215;  94  Id.  443;  85  Id. 

173- 

A  party  cannot  on  trial  move  to  make  a  pleading  more 
definite  and  certain.  6  Bosw.  N.  Y.  181,  aif 'd  33  N.  Y.  69 ; 
29  How.  N.  Y.  73 ;  2  Abb.  N.  Y.  330;  11  How.  N.  Y.  567. 

In  modern  practice  the  remedial  scope  of  motions  has 
been  greatly  enlarged,  and  many  defects  may  be  remedied 
by  them,  where,  under  the  former  practice  an  action  or 
other  more  formal  relief  was  required. 

Motions  are  usually  made  orally,  while  a  petition  is, 
in  common  phrase,  a  request  in  writing,  and  in  legal 
language,  describes  an  application  to  a  court  in  writing. 
34  N.  J.  Eq.  458;  4  Met.  371 ;  2  Daniell's  Ch.  Pr.  pp.  1587, 
1683 ;  67  N.  Y.  547. 

Motions  can  only  be  made  ordinarily  by  parties  to  the 
record,  while  petitions  may  be  made  by  strangers.  15 
Fed.  Rep.  265. 

As  to  Motions  and  Orders  generally  see  BHss'  New 
York  Annotated  Code  (4th  ed.),  §§  767-779. 

MARRIAGE. 

Marriage  is  a  contract  made  in  due  form  of  law  by 
which  a  man  and  a  woman  reciprocally  engage  to  live 

229 


THE  TRIAL  LAWYERS'  ASSISTANT. 

with  each  other  during  their  joint  Hves,  and  to  discharge 
towards,  each  other  the  duties  imposed  by  law  on  the  re- 
lation of  husband  and  wife.     Bouv.  L.  Diet. 

Unless  they  are  under  the  legal  age,  all  persons 
are  able  to  contract  marriage,  or  unless  there  be  some 
other  disability.  The  age  of  consent  at  common  law 
is  fourteen  in  males,  and  twelve  in  females.  2  Kent's 
Comm.  (6th  ed.)  78;  Reeves'  Dom.  Rel.  236;  10  Humphr. 
Tenn.  61;  i  Gray.  Mass.  119;  20  Ohio,  i.  The  age  of 
consent  at  common  law  has  been  changed  by  statute  in 
many  states.  When  a  person  under  legal  age  marries, 
such  person  can,  when  he  or  she  arrives  at  legal  age 
avoid  the  marriage,  or  such  person  or  both  may,  if  the 
other  is  of  legal  age,  confirm  it.  If  either  of  the  parties 
is  under  the  age  of  seven  the  marriage  is  void,  i  Shars- 
wood's  Blackstone  Comm.  436,  and  note  9;  5  Ired.  Eq. 
N.  C.  487. 

If  either  party  is  insane  the  marriage  is  void.  21  N.  H. 
52 ;  22  Id.  553 ;  4  Johns.  Ch.  N.  Y.  343.  The  marriage  is 
also  void  if  either  person  has  a  husband  or  wife  living.  4 
Johns.  N.  Y.  53;  22  Ala.  n.  s.  86;  i  Salk.  120;  i  Shars- 
wood,  Black.  Comm.  438. 

Consanguinity,  or  affinity  within  the  rules  prescribed 
by  law  in  this  country  usually  render  a  marriage  void.  In 
a  majority  of  the  states,  the  degrees  of  relationship  within 
which  marriages  may  not  be  contracted  are  prescribed  by 
statute.  This  limit  in  cases  of  consanguinity  is  usually, 
although  not  always,  that  of  first  cousins.  In  some  of  the 
states,  a  violation  of  the  rule  renders,  by  statute,  the  mar- 
riage absolutely  void.  No  provision  of  this  kind  is  made 
in  other  states.  Many  statutes  have  also  been  passed 
to  guard  against  abuse  of  the  marriage  ceremony.  Such 
of  them  as  require  license,  or  the  publication  of  banns, 
or  the  consent  of  parents  or  guardians,  are  regarded  as 
directory,  and,  unless  explicitly  declaring  the  marriage  to 
be  void,  if  not  complied  with  do  not  render  it  void. 
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Marriage  may  be  proved  by  an  eye  witness,  and  for  this 
purpose  a  party  is  competent.  55  Barb.  (N.  Y.)  325,  and 
parol  testimony  is  net  excluded  by  the  fact  that  the  statute 
provides  for  a  record.  9  Mass.  492.  Witness  may  state 
substance  of  marriage  ceremony.  27  N.  Y.  329.  Proof 
of  cohabitation  is  not  necessary  if  there  is  proof  of  solem- 
nization.    7  Wend.  N.  Y.  47;  i  Bradf.  479. 

Marriage  may  usually  be  proven  by  certificate  or  reg- 
istry. 12  How.  U.  S.  472,  555.  In  order  to  make  co- 
habitation and  repute  evidence  of  marriage  there  should  be 
some  degree  of  public  recognition  of  the  relation  of  hus- 
band and  wife  among  acquaintances  and  friends.  3 
Bradf.  432,  437. 

Marriage  is  not  an  act  of  part  performance  which  will 
take  a  parol  contract  out  of  the  statute.  The  statute 
provides  that  a  contract  in  consideration  of  marriage  shall 
not  be  binding  unless  it  is  in  writing.  Hunt  v.  Hunt,  171 
N.  Y.  396  (N.  Y.  1902). 

MARRIAGE,  DEATH,  AND  BIRTH,  PROOF  OF. 

Death,  like  birth  and  marriage,  and  the  number  and 
names  of  children,  etc.,  may  be  proven  by  the  testimony 
of  a  witness  directly  to  the  fact,  and  such  testimony  is 
not  necessarily  rendered  incompetent  by  its  appearing  that 
his  memory  is  aided  by  family  records  not  produced 
(Secrist  v.  Green,  3  Wall.  750  ),  nor  even  that  he  was 
not  an  eye  witness  to  the  occurrence.  When  such  testi- 
mony is  offered  the  adverse  party  may,  if  he  choose,  in- 
terpose with  cross-examination  to  ascertain  if  the  witness 
has  personal  knowledge  of  the  occurrence.  If  he  has  not 
personal  knowledge  the  burden  is  thrown  upon  the  party 
calling  him  to  show  the  conditions  of  lapse  of  time,  re- 
lationship or  information  which  render  hearsay  competent 
under  the  well-known  rules  of  law.     Abb.  Tr.  Ev.  72'. 

Seven  years'  absence,  and  proof  that  a  person  has  not 
been  heard  of  by  those  who  would  have  been  likely 
to  have  heard  from  him,  if  alive,  raises  a  presumption 
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of  death.     9  Barb.  N.  Y.  595,  608;  i  Barb.  Ch.  N.  Y. 
455- 

MARRIED    TVOMAN. 

Parol  evidence  to  contradict  acknowledgment  of  deed 
by  married  woman.  Drury  v.  Foster,  Book.  17  U.  S.  Sup. 
Ct.  780,  Law.  Ed. 

MORTGAGE. 

The  validity  of  a  mortgage  can  properly  be  attacked, 
collaterally,  in  a  proceeding  for  the  distribution  of  sur- 
plus moneys  after  foreclosure.  90  N.  Y.  88;  79  Id.  146; 
55  Id.  442;  50  Id.  61;  12  N.  Y.  Civ.  Pro.  Rep.  139;  8 
Abb.  N.  C.  so,  57. 

MUNICIPALITIES. 

As  to  the  special  powers  and  liabilities  of  municipalities 
in  time  of  epidemics,  including  the  matter  of  vaccination, 
see  note  to  Thomas  v.  Mason,  (W.  Va.)  26  L.  R.  A.  727. 

MAILING    LETTERS. 

Where  a  witness  testifies  that  he  sent  certain  letters 
to  one  of  the  parties,  it  must  be  understood  to  mean  that 
they  were  mailed  in  the  ordinary  manner.  100  N.  Y.  446; 
affirming  s.  c.  27  Hun,  N.  Y.  452. 

MARKET   PRICE. 

Method  of  proving  Market  Price.  Fennerstein  v.  U. 
S.  Book  18,  U.  S.  Sup.  Court,  121,  Law.  Ed. 

MEMORANDA. 

Memoranda  to  Refresh  Memorv  of  Witness.  Book 
20  U.  S.  Sup.  Ct.  894,  Law.  Ed. 

MEMBER    OF    CORPORATION. 

Member  of  Corporation  cannot  make  binding  admission 
without  authority.  N.  Y.  Code  Civ.  Pro.  §  8-^q.  This 
section  reads  as  follows : 

The  admission  of  r  lember  of  an  a,Tgregate  corpora- 
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tion,  who  is  not  a  party,  shall  not  be  received  as  evidence 
against  the  corporation,  unless  it  was  made  concerning 
and  while  engaged  in  a  transaction,  in  which  he  was  the 
authorized  agent  of  the  corporation. 

MASTER  AND  SERVANT. 

As  to  what  is  a  hiring  for  a  year,  see  Adams  v.  Fitz- 
patrick.     125  N.  Y.  124;  148  N.  Y.  117. 

As  to  when  a  master  may  discharge  servant  without 
liability  under  contract,  see  Smith  v.  Robson,  148  N.  Y. 
252 ;  Crawford  v.  Mail  &  Express,  163  N.  Y.  407. 

MAXIM. 

A  maxim  is  an  established  principle.  Maxims  in  law 
are  somewhat  like  axioms  in  geometry,  i  Blackstone's 
Com.  68. 

Maxims  of  the  law  are  holden  for  law,  and  all  other 
cases  that  may  be  applied  to  them  shall  be  taken  for 
granted.    Coke,  Litt.  1 167.    See  Plow.  27  b. 

The  alterations  o.f  any  maxims  of  the  common  law  are 
dangerous.     Coke,  2nd  Inst.  210. 

There  should  be  no  departure  from  common  observance 
(or  usage).  Coke,  Litt.  186;  Wingate,  Max.  203;  2 
Coke,  74. 

The  denomination  and  explanation  of  a  person  or  thing 
ought  to  be  derived  from  the  more  worthy.  Wingate, 
Max.  265. 

No  one  is  bound  to  do  what  is  impossible. 

From  impossibility  to  non-existence  the  inference  fol- 
lows necessarily  in  the  negative,  though  not  in  the  affirm- 
ative.   Hob.  336  fc. 

Things  captured  by  pirates  and  robbers  do  not  change 
ownership.  i  Kent,  Comri.  108,  184;  2  Wooddeson, 
Lect.  258,  259. 

From  the  words  of  the  law  there  should  be  no  departure. 
Broom,  Max.  3d  Lond.  ed.  555;  Wingate,  Max.  25;  5 
Coke,  119. 

233 


THE  TRIAL  LAWYERS'  ASSISTANT. 

No  injury  is  done  by  things  long  acquiesced  in.  Jenk. 
Cent.  Cas.  Introd.  8. 

Such  a  number  and  sense  is  to  be  given  to  abbreviations 
that  the  grant  may  not  fail.     9  Coke,  48. 

We  must  call  him  absent  who  is  not  in  that  place  in 
which  he  is  sought.     Dig.  50.  16.  199. 

The  absence  of  him  who  is  employed  in  the  service  of 
the  state,  ought  not  to  be  prejudicial  to  him  nor  to  others. 
Dig.  50.  17.  140. 

An  absolute,  unqualified  sentence  (or  proposition)  needs 
no  expositor.    Coke,  2d  Inst.  533. 

Abundant  caution  does  no  harm.  11  Coke,  6;  Fleta^ 
lib.  I,  c.  28,  §  I. 

The  principal  draws  after  it  the  accessory,  not  the  ac- 
cessory the  principal.  Coke,  Litt.  1520,  389  a;  5  Ell.  & 
B.  772;  Broom,  Max.  3d  Lond.  ed.  433.  Literally,  the 
accessory  does  not  draw,  but  follows,  its  principal. 

An  accessory  follows  the  nature  of  his  principal.  Coke, 
3d  Inst.  139;  4  Sharswood,  Blackst.  Comm.  36;  Broom, 
Max.  3d  Lond.  ed.  440. 

No  one  is  obliged  to  accuse  himself,  unless  before  God. 
Hardr.  139. 

An  accuser  is  not  to  be  heard  after  a  reasonable  time, 
unless  he  excuse  himself  satisfactorily  for  the  omission. 
F.  Moore,  817. 

Outward  acts  indicate  the  inward  intent.  Broom,  Max. 
3d  Lond.  ed.  270;  i  Smith,  Lead.  Cas.  4th  Am.  ed.  115; 
8  Coke,  291;  13  Johns.  N.  Y.  414;  15  Id.  401. 

An  action  is  not  given  to  one  who  is  not  injured. 
Jenk.  Cent.  Cas.  69. 

A  personal  action  dies  with  the  person.  Noy,  Max.  14; 
Jenk.  Cent.  Cas.  Tj. 

Every  action  proceeds  in  its  own  course.    Lofft,  460. 

The  kinds  of  actions  are  especially  to  be  preserved. 

A  pleader  ought  not  to  be  heard  who  advances  a  propo- 
sition contrary  to  the  rules  of  law. 
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The  plaintiff  must  follow  the  forum  of  the  thing  in  dis- 
pute. Home,  Law  Tr.  232;  Story,  Confl.  Laws.  §  325  k; 
2  Kent,  Comm.  462. 

If  the  plaintiff  does  not  prove  his  case,  the  defendant  is 
absolved.     Hob.  103. 

The  burden  of  proof  lies  on  the  plaintiff.  Hob.  103; 
8  Coke,  291;  Broom,  Max.  3d  Lond.  ed.  270;  13  Johns. 
N.  Y.  414. 

An  act  of  the  court  shall  prejudice  no  man.  Jenk.  Cent. 
Cas.  118;  Broom,  Max.  3d  Lond.  ed.  115;  i  Strange,  126; 

1  Smith,  Lead.  Cas.  245-255 ;  12  C.  B.  415. 

The  act  of  God  does  wrong  to  no  one :  that  is,  no  one  is 
responsible  in  damages  for  inevitable  accidents.  2  Black- 
stone,  Comm.  122 ;  i  Coke,  97  h;  5  Id.  87 ;  Coke,  Litt. 
206  a;  4  Taunt.  309 ;  i  Term,  33. 

An  act  already  begun,  whose  completion  depends  upon 
the  will  of  the  parties,  may  be  recalled;  but  if  it  depend 
on  the  consent  of  a  third  person,  or  on  a  contingency,  it 
cannot  be  recalled.     Bacon,  Max.  Reg.  20.     See  Story, 

Ag.  §  424- 

A  judicial  act  before  one  not  a  judge  is  void;  as  to  a 
ministerial  act,  from  whomsoever  it  proceeds,  let  it  be 
valid.     Lofft,  458. 

An  act  of  the  law  shall  prejudice  no  man.  Coke,  2d  Inst. 
287;  Broom,  Max.  3d  Lond.  ed.  119;  11  Johns.  N.  Y. 
380 ;  6  Coke,  68 ;  8  Id.  290 ;  Coke,  Litt.  264  b;  5  Term, 
381,  385;  I  Ld.  Raym.  515;  Hob.  2:6;  2  H.  Blackst.  324, 
334;  5  East,  147;  I  Preston,  Abs.  of  Tit.  346;  6  Bacon, 
Abr.  559. 

The  act  of  the  law  does  no  one  wrong.     5  Coke,  116; 

2  Sharswood,  Blackst.  Comm.  123. 

Acts  required  by  law  admit  of  no  qualification.  Hob. 
153;  Branch,  Princip. 

An  act  done  by  me  against  my  will  is  not  my  act. 
Bracton,  loi  b. 

The  act  does  not  make  a  person  guilty  unless  the  in- 
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tention  be  guilty  also.  This  maxim  applies-  only  in  crim- 
inal cases;  in  civil  matters  it  is  otherwise.  Broom,  Max. 
3d  Lond.  ed.  270,  275,  329;  7  Term,  514;  3  Bingh.  n.  c. 
34,  468;  5  Mann.  &  G.  639;  3  C.  B.  229;  5  Id.  380;  9 
Clark  &  F.  531;  4  N.  Y.  159,  163,  195;  2  Bouvier,  Inst, 
n.  221 1. 

A  repugnant  act  cannot  be  brought  into  being,  i.  e. 
cannot  be  made  effectual.     Plowd.  355. 

The  laws  are  adapted  to  those  cases  which  occur  more 
frequently.  Coke,  2d  Inst.  137;  Wingate,  Max.  216; 
Dig.  I.  3.  3;  19  Howell,  St.  Tr.  1061 ;  3  Barnew.  &  C. 
178,  183;  2  Crompt.  &  J.  Exch.  108;  7  Mees.  &  W.  Exch. 
599,  600;  Vaugh.  373;  5  Coke,  38,  128;  6  Id.  yy;  11 
Exch.  476;  12  How.  312;  Broom,  Max.  3d  Lond.  ed.  41. 

It  is  the  duty  of  justices  to  administer  justice  to  every 
one  pleading  before  them.     Coke,  2d  Inst.  451. 

A  relative  is  to  be  referred  to  the  next  antecedent,  unless 
the  sense  would  be  thereby  impaired.  Noy.  Max.  9th  ed. 
4;  2  Exch.  479;  17  Q.  B.  833;  2  Hurlst.  &  N.  625;  3 
Bingh.  N.  c.  217;  9  Coke,  13;  13  How.  142. 

Judges,  and  not  jurors,  respond  to  questions  of  law. 
7  Mass.  279. 

The  judges  do  not  answer  to  questions  of  fact;  the  jury 
do  not  answer  to  questions  of  law.  Co  e,  Litt.  295 ;  8  Coke, 
308;  Vaugh.  149;  Broom,  Max.  3d  Lond.  ed.  99. 

No  one  is  held  to  answer  for  the  effects  of  a  superior 
force,  or  of  an  accident,  unless  his  own  fault  has  con- 
tributed.    Fleta,  lib.  2,  c.  72,  §  16. 

An  addition  proves  inferiority.  Coke,  4th  Inst.  80; 
Wingate,  Max.  211,  max.  60;  Littleton,  §  293;  Coke,  Litt. 
189  a. 

It  is  not  lawful  to  build  upon  one's  own  land  what  may 
be  injurious  to  another.  Coke,  3d  Inst.  201 ;  Broom,  Max. 
3d  Lond.  ed.  331. 

That  which  is  built  upon  the  land  goes  with  the  land. 
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Coke,  Litt.  4  a;  Broom,  Max.  3d  Lond.  ed.  349,  355;  Inst. 
2,  I,  29;  Dig.  47.  3.  I. 

Buildings  pass  by  a  grant  of  the  land.  Fleta,  lib.  3, 
c.  2,  §  12. 

Equity  acts  upon  the  person.     4  Bouvier,  Inst.  n.  3733. 

Equity  follows  the  law.  i  Story,  Eq.  Jur.  §  64;  3 
Wooddeson,  Lect.  479,  482;  Branch,  Max.  8;  2  Shars- 
wood,  Blackst.  Comm.  330;  Gilb.  136;  2  Ed.  316;  10  Mod. 
3;  15  How.  299. 

The  disposition  of  the  law  is  more  impartial  than  that 
of  man.     8  Coke,  1 52 ;  Bracton,  3  a. 

What  is  just  and  right  is  the  law  of  laws.     Hob.  224. 

The  estimation  of  a  crime  committed  never  increases 
from  a  subsequent  fact.  Bacon,  Max.  Reg.  8;  Dig.  50. 
17.  139;  Broom,  Max.  3d  Lond.  ed.  17. 

Your  motive  gives  a  name  to  your  act.  Bracton,  2  b, 
loi  h. 

The  intention  is  punished  although  the  consequence 
does  not  follow.    9  Coke,  56. 

A  connection  {i.  e.  by  marriage)  of  my  connection  is 
not  a  connection  of  mine.    Shelf ord,  Marr.  &  D.  174. 

The  proof  lies  upon  him  who  affirms,  not  on  him  who 
denies.     See  Phillips,  Ev.  493. 

He  who  affirms  must  prove.     9  Cush.  Mass.  535. 

Although  alienation  be  prohibited,  yet,  by  the  consent 
of  all  in  whose  favor  it  is  prohibited,  it  may  take  place, 
for  it  is  in  the  power  of  any  man  to  renounce  a  right 
introduced  for  his  own  benefit.  Coke,  Litt.  98;  9  N. 
Y.  291. 

Alienation  is  favored  by  the  law  rather  than  accumu- 
lation. Coke,  Litt.  185  a,  381  a,  note;  Broom,  Max.  3d 
Lond.  ed.  393,  409;  Wright,  Tenures,  154  et  seq.;  i  Cruise, 
Dig.  4th  ed.  77,  78;  2  P.  Will.  482;  2  Atk.  Ch.  174;  3 
Id.  392;  II  Ves.  Ch.  194;  I  Johns.  Ch.  N.  Y.  566,  580. 

Something  is  conceded  lest  a  wrong  should  remain  un- 
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punished  which  otherwise  would  not  be  conceded.     Coke, 
Litt.  197. 

A  person  ought  not  to  be  judge  in  his  own  cause,  be- 
cause he  cannot  act  both  as  judge  and  party.  Coke,  Litt. 
141  a;  Broom,  Max.  3d.  Lond.  ed.  112;  Littleton,  §  212; 
13  Q.  B.  327;  17  Id.  i;  IS  C.  B.  769;  i  C.  B.  n.  s.  329. 

To  conceal  is  one  thing,  to  be  silent  another.  3  Burr. 
1910.  See  2  Wheat.  176;  9  Id.  631;  3  Bingh.  yy;  4 
Taunt,  851;  2  Cam  &  P.  341;  Broom,  Max.  3d  Lond. 
ed.  701. 

Distinction  is  one  thing,  separation  another.  Bacon's 
Arg.  Case  of  Postnati  of  Scotland,  Works,  iv.  351. 

It  is  one  thing  to  possess,  it  is  another  to  be  in  possession. 
Hob.  163 ;  Bracton,  206. 

To  sell  is  one  thing,  to  give  consent  to  him  who  sells 
another.     Dig.  50.  17.  160. 

One  making  contradictory  allegations  is  not  to  be  heard. 
Jenk.  Cent.  Cas.  16;  Broom,  Max.  3d  Lond.  ed.  160,  268; 
4  Term.  211 ;  3  Exch.  446,  527,  678;  4  Id.  187;  11  Id.  493; 
3  Ell.  &  B.  363 ;  5  Id.  502 ;  5  C.  B.  195,  886 ;  10  Mass.  163 ; 
Coke,  4th  Inst.  279. 

One  alleging  his  own  infamy  is  not  to  be  heard.  Coke, 
4th  Inst.  299 ;  2  Johns.  Ch.  N.  Y.  339,  350. 

That  ought  not  to  be  alleged  which,  if  proved,  would 
not  be  relevant,     i  Chanc.  Cas.  45. 

A  deception  practised  upon  one  person  does  not  give  a 
cause  of  action  to  another.     Dig.  50.  17.  49. 

An  alternative  petition  is  not  to  be  heard.     5  Coke,  40. 

An  ambiguous  answer  is  to  be  taken  against  the  party 
who  offers  it.     10  Coke,  58. 

A  latent  ambiguity  may  be  supplied  by  evidence;  for 
an  ambiguity  which  arises  out  of  a  fact  may  be  removed 
by  proof  of  the  fact.  Bacon,  Max.  Reg.  23 ;  8  Bingh.  247. 
See  I  Powell,  Dev.  477 ;  2  Kent,  Comm.  557 ;  Broom,  Max. 
3d  Lond.  ed.  541 ;  13  Pet.  97;  8  Johns.  N.  Y.  90;  3  Halst, 
N.  J.  71. 
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A  patent  ambiguity  is  never  holpen  by  averment.  Lofft, 
249;  Bacon,  Max.  25;  Cowen,  J.,  21  Wend.  N.  Y.  651, 
659;  23  Id.  71,  78;  Story,  J.,  i  Mas.  C.  C.  11 ;  Lipscomb, 
J.,  I  Tex.  377,  383. 

An  ambiguous  plea  ought  to  be  interpreted  against  the 
party  pleading  it.  Coke,  Lit.  303  h;  Broom,  Max  3d 
Lond.  ed.  535;.  Stephen,  Plead.  5th  ed.  415;  Bacon,  Max. 
Reg.  3 ;  2  H.  Blackst.  531 ;  2  Mees.  &  W.  Exch.  444. 

The  will  of  a  deceased  person  is  ambulatory  until  the 
last  moment  of  Hfe.  Dig.  34.  4.  4;  Broom,  Max.  3d 
Lond.  ed.  445 ;  2  Blackstone,  Comm.  502 ;  Coke,  Litt.  322 
h;  I  Vict.  c.  26,  s.  24;  3  Ell.  &  B.  572;  i  Jarman,  Wills, 
2d  ed.  1 1 ;  I  Mylne  &  K.  Ch.  485 ;  2  Id.  73. 

The  laws  of  England  are  favorable  in  every  case  to 
liberty.     Halkers,  Max.  12. 

It  is  to  the  intention  that  all  law  applies. 

The  intention  of  the  party  is  the  soul  of  the  instrument. 
3  Bulstr.  67;  Pitman,  Princ.  &  Sur.  26. 

We  call  a  child  a  year  old  on  the  three  hundred  and 
sixty-fifth  day,  when  the  clay  is  fairly  begun  but  not 
ended,  because  we  calculate  the  civil  year  not  by  moments, 
but  by  days.     Dig.  50.  16.  134;  Id.  132;  Calvinus.  Lex. 

Even  the  judge  divides  not  annuities  or  debt.  8  Coke, 
52.     See  Story,  Eq.  Jur.  §§  480,  517;  i  Salk.  36,  65. 

A  year  is  the  duration  of  the  motion  by  which  a  planet 
revolves  through  its  orbit.  Dig.  40.  7.  4.  5 ;  Calvinus, 
Lex. ;  Bracton,  359  b. 

Legal  niceties  are  not  laws.  Coke,  Litt.  304;  3  Scott, 
773;  10  Coke,  126;  Broom,  Max.  142. 

Application  is  the  life  of  a  rule.     2  Bulstr.  79. 

The  water  yields  or  accompanies  the  soil.  The  grant  of 
the  soil  or  land  carries  the  water.  Hale,  de  Jur.  Mar.  pt. 
I,  c.   I. 

Water  runs  and  ought  to  run  as  it  has  used  to  run.  3 
Rawle,  Penn.  84,  88;  26  Penn.  St.  413;  3  Kent,  Comm. 
439;  Angell,  Wat.  Cour.  413;  Gale  &  W.  Easem.  182. 
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A  just  arbitration  renders  to  every  one  his  own.  Noy, 
Max.  248. 

An  award  is  a  judgment.  Jenk.  Cent.  Cas.  137;  3 
Bulstr.  64. 

A  tree  while  it  is  growing ;  wood  when  it  cannot  grow. 
Croke  Jac.  166;  12  Johns.  N.  Y.  239,  241. 

An  argument  arising  from  a  division  is  most  powerful 
in  law.     6  Coke,  60;  Coke,  Litt.  213  &. 

An  argument  from  the  greater  to  the  less  is  of  no  force 
negatively;  conversely  it  is.     Jenk.  Cent.  Cas.  281. 

An  argument  drawn  from  a  similar  case,  or  analogy, 
avails  in  law.     Coke,  Litt.  191. 

An  argument  drawn  from  authority  is  the  strongest  in 
law.     Coke,  Litt.  254. 

An  argument  deduced  from  impossibility  greatly  avails 
in  law.     Coke,  Litt.  92. 

An  argument  drawn  from  what  is  inconvenient  is  good 
in  law,  because  the  law  will  not  permit  any  inconvenience. 
Coke,  Litt.  66  a,  258;  7  Taunt.  527;  3  Barnew.  &  C.  131; 
6  Clark  &  F.  671. 

Under  the  name  of  arms  are  included  not  only  shields 
and  swords  and  helmets,  but  also  clubs  and  stones.  Coke, 
Litt.  162. 

An  assigner  is  clothed  with  the  rights  of  his  principal. 
Halkers,  Max.  14;  Broom,  Max.  3d  Lond.  ed.  415,  416, 
423,  425  ;  Wingate,  Max.  p.  56 ;  i  Exch.  32 ;  18  Q.  B.  878 ; 
Perkins,  §  100. 

The  opinions  of  philosophers,  physicians,  and  poets  are 
to  be  alleged  and  received  in  causes.     Coke,  Litt.  264. 

Catching   at   words    is   unworthy    of    a    judge.      Hob. 

343- 

Authority  to  execute  a  deed  must  be  given  by  deed. 

Comyn,  Dig.  Attorney  (c.  5)  ;  4  Term,  313;  7  Id.  207;  i 

Holt,  141 ;  9  Wend.  N.  Y.  68,  75 ;  5  Mass.  1 1 ;  5  Binn. 

Penn.  613. 

He  is  guilty  of  barratry  who  for  money  sells  justice. 
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Bell,  Diet.  Barratry  at  common  law  has  a  different  sig- 
nificance. 

Things  acquired  in  war  go  to  the  state.  Cited  2  Russ. 
&  M.  56;  I  Kent,  Comm.  loi ;  5  C.  Rob.  Adm.  155,  163; 
I  Gall.  C.  C.  558. 

Blessed  is  the  exposition  when  the  thing  is  saved  from 
destruction.     4  Coke,  26. 

Liberal  interpretations  are  to  be  made  of  deeds,  so  that 
more  may  stand  than  fall;  and  every  grant  is  to  be  taken 
most  strongly  against  the  grantor.  4  Mass.  134;  i  Sandf. 
Ch.  N.  Y.  258,  268 ;  compare  275,  277. 

Construction  should  be  liberal,  on  account  of  the  ignor- 
ance of  the  laity,  or  non-professional  persons,  so  that  the 
subject-matter  may  avail  rather  than  perish;  and  words 
must  be  subject  to  the  intention,  not  the  intention  to  the 
words.  Coke,  Litt.  36  a;  Broom,  Max.  3d  Lond.  ed.  481, 
504;  II  Q.  B.  852,  856,  868,  870;  4  Hou.  L.  Cas.  556;  2 
Blackst.  Comm.  21st  ed.  379;  i  Bulstr.  175;  Hob.  304. 

The  more  favorable  construction  is  to  be  placed  on 
general  or  doubtful  expressions.  4  Coke,  15;  Dig.  50.  17. 
192.  I ;  2  Kent,  Comm.  557. 

Laws  are  to  be  more  favorably  interpreted,  that  their 
intent  may  be  preserved.     Dig.  i.  3.  16. 

Good  faith  does  not  suffer  the  same  thing  to  be  exacted 
twice;  and  in  making  satisfaction,  it  is  not  permitted  that 
more  should  be  done  after  satisfaction  is  once  made.  9 
Coke,  53 ;  Dig.  50.  17.  57. 

Good  faith  demands  that  what  is  agreed  upon  shall  be 
done.     Dig.  19.  20.  21;  Id.  19.  i.  50;  Id.  50.  8.  2.  13. 

Good  faith  does  not  allow  us  to  demand  twice  the  pay- 
ment of  the  same  thing.     Dig.  50.  17.  57. 

A  bona  fide  possessor  is  bound  for  that  only  which  has 
come  to  him.  Coke,  2d  Inst.  285 ;  Grotius,  de  Jure  Bell. 
lib.  2,  c.  10,  §  3  e<  seq. 

It  is  the  part  of  a  good  judge  to  enlarge  his  jurisdic- 
tion; that  is,  his  remedial  authority.     Chanc.  Prec.  329; 
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I  Wils.  284;  9  Mees.  &  W.  818;  i  C.  B.  n.  s.  255;  4  Bingh. 
N.  c.  233;  4  Scott,  N.  R.  229;  17  Mass.  310. 

It  is  the  duty  of  a  good  judge  to  remove  causes  of  liti- 
gation.    Coke,  2d  Inst.  306. 

It  is  the  duty  of  a  good  judge  to  cause  execution  to 
issue  on  a  judgment  without  delay.     Coke,  Litt.  289. 

It  is  the  duty  of  a  good  judge  to  prevent  litigations, 
that  suit  may  not  grow  out  of  suit,  and  it  concerns  the 
welfare  of  a  state  that  an  end  be  put  to  litigation.  4  Coke, 
15;  5  Id.  31  a. 

The  good  of  a  defendant  arises  from  a  perfect  case,  his 
harm  from  some  defect.     11  Coke,  68. 

A  thing  good  from  necessity  is  not  good  beyond  the 
limits 'of  the  necessity.     Hob.  144. 

A  good-  judge  decides  according  to  justice  and  right, 
and  prefers  equity  to  strict  law.  Coke,  Litt.  24;  4  Term. 
344;  2  Q.  B.  837;  Broom,  Max.  3d  Lond.  ed.  yy. 

A  judicial  writ  ought  to  follow  its  original,  and  an  ac- 
cessory its  principal.     Jenk.  Cent.  Cas.  292. 

A  judicial  writ  fails  not  through  defect  of  form.  Jenk. 
Cent.  Cas.  43. 

A  prison  ought  to  be  given  to  the  custody,  not  the 
punishment,  of  persons.  Coke,  Litt.  260.  See  Dig.  48. 
19.  8.  9. 

A  fortuitous  event  is  not  to  be  foreseen,  and  no  person 
is  held  bound  to  divine  it.     4  Coke,  66. 

A  fortuitous  event  is  not  to  be  presumed.  Hardr.  82, 
arg. 

A  case  omitted  and  forgotten  is  left  to  the  disposal  of 
the  common  law.  5  Coke,  37 ;  Broom,  Max.  3d  Lond.  ed. 
45 ;  I  Exch.  476. 

Chattels  justly  possessed  cannot  be  lost.  Jenk.  Cent. 
Cas.  28. 

Chattels  are  considered  in  law  among  the  minor  things. 
Jenk.  Cent.  Cas.  52. 
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The  cause  of  a  cause  is  the  cause  of  the  effect.  Freem. 
329;  12  Mod.  639. 

The  cause  of  the  church  is  equal  to  public  cause;  and 
paramount  is  the  reason  which  makes  for  religion.  Coke, 
Litt.  341. 

Cause  and  origin  is  the  material  of  business,  i  Coke, 
99;  Wingate,  Max.  41,  Max.  21. 

The  immediate  and  not  the  remote  cause  is  to  be  con- 
sidered. Bacon,  Max.  Reg.  i ;  Story,  Bailm.  515;  3  Kent, 
Comm.  8th  ed.  374;  2  East,  348. 

A  vague  and  uncertain  cause  is  not  a  reasonable  cause. 
5  Coke,  57. 

Causes  of  dower,  life,  liberty,  revenue,  are  among  the 
things  favored  in  law.     Coke,  Litt.  341. 

Let  the  purchaser  beware. 

Let  a  purchaser  beware ;  who  ought  not  to  be  ignorant 
that  he  is  purchasing  the  rights  of  another.  Hob.  99; 
Broom,  Max.  3d  Lond.  ed.  690;  Coke,  Litt.  102  a;  3 
Taunt.  439;  I  Bouvier,  Inst.  383;  Sugden.  Vend.  &  P. 
13th  ed.  272  et  seq.;  i  Story,  Eq.  Jur.  6th  ed.  ch.  6. 

Let  the  seller  beware.  Lofft.  328 ;  18  Wend.  N.  Y.  449, 
453 ;  23  Id.  353 ;  2  Barb.  N.  Y.  323 ;  5  N.  Y.  73,  82. 

Beware  of  fragments.     Bacon,  Aph.  26. 

The  intention,  count,  foundation,  and  thing,  brought  to 
judgment,  ought  to  be  certain.     Coke,  Litt.  303  a. 

That  is  sufficiently  certain  which  can  be  made  certain. 
Noy,  Max.  481 ;  Coke,  Litt.  45  h,  96  a,  142  a;  2  Shars- 
wood,  Blackst.  Comm.  143 ;  2  Maule  &  S.  50 ;  Broom, 
Max.  3d  Lond.  ed.  555-558;  3  Term,  463;  4  Cruise,  Dig. 
4th  ed.  269;  3  Mylne  &  K.  Ch.  353;  11  Cush.  Mass.  380. 

The  cause  ceasing,  the  effect  must  cease,  i  Exch.  430; 
Broom,  Max.  3d  Lond.  ed.  151. 

Reason  is  the  soul  of  the  law,  and  when  the  reason  of 
any  particular  law  ceases,  so  does  the  law  itself.  4  Coke, 
38;  7  Id.  69;  Coke,  Litt.  70  by  122  a;  Broom,  Max.  3d 
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Lond.  ed.  151,  152;  4  Rep.  38;  13  East,  348;  4  Bingh. 
N.  c.  388. 

The  primary  state  ceasing,  the  derivative  ceases.  8 
Rep.  34;  Broom,  Max.  3d  Lond.  ed.  p.  438;  4  Kent, 
Comm.  32. 

It  is  the  crime  which  causes  the  shame,  and  not  the 
scaffold. 

He  who  would  have  been  heir  to  the  father  of  the  de- 
ceased shall  also  be  heir  of  the  son.  Fitzherbert,  Abr. 
Descent,  2;  2  Sharswood,  Blackst.  Comm.  239,  250. 

A  chace  is  by  common  law.     Reg.  Brev.  806. 

A  charter  or  deed  of  a  thing  not  in  being  is  not  valid. 
Coke,  Litt.  36. 

The  witnesses  being  dead,  the  truth  of  charters  must, 
of  necessity,  be  referred  to  the  country.     Coke,  Litt.  36. 

An  evidence  of  debt  found  in  possession  of  the  debtor 
is  presumed  to  be  paid.  Halk.  Max.  30.  See  14  Mees. 
&  W.  379. 

Circuity  is  to  be  avoided.  Coke,  Litt.  384  a;  Smith, 
Lead.  Cas.  4th  Am.  ed.  20;  Wingate,  Max.  179;  Broom, 
Max.  3d  Lond.  ed.  309;  5  Coke,  34;  15  Mees.  &  W.  208; 
5  Exch.  829. 

A  summons  is  by  natural  right.  Cases  in  Banco  Regis 
Will.  III.  453. 

Citations  should  not  be  granted  before  it  is  stated  about 
what  matter  the  citation  is  to  be  made.  (A  maxim  of 
ecclesiastical  law.)     12  Coke,  44. 

A  general  clause  of  remainder  does  not  embrace  those 
things  which  are  not  of  the  same  kind  with  those  which 
had  been  specially  mentioned.     Lofft,  419. 

A  general  clause  does  not  refer  to  things  expressed. 
8  Coke,  154. 

A  clause  in  a  law  which  precludes  its  abrogation  is  in- 
valid-from  the  beginning.  Bacon,  Max.  Reg.  19,  p.  89; 
2  Dwarris,  Stat.  673 ;  Broom,  Max.  3d  Lond.  ed.  27. 

A  useless  clause  or  disposition,  i.  e.  one  which  the  law 
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would  have  implied,  is  not  supported  by  a  remote  pre- 
sumption, or  by  a  cause  arising  afterwards.  Bacon,  Max. 
Reg.  21 ;  Broom,  Max.  3d  Lond.  ed.  599. 

Unusual  clauses  always  excite  a  suspicion.  3  Coke,  81 ; 
Broom,  Max.  3d  Lond.  ed.  264. 

No  one  is  punished  for  his  thoughts.  Broom,  Max.  3d 
Lond.  ed.  279. 

Coheirs  are  deemed  as  one  person,  on  account  of  the 
unity  of  right  which  they  possess.    Coke,  Litt.  163. 

Commerce,  by  the  law  of  nations,  ought  to  be  common, 
and  not  to  be  converted  into  a  monopoly  and  the  private 
gain  of  a  few.     Coke,  3d  Inst.  181,  in  marg. 

No  man  ought  to  derive  any  benefit  of  his  own  wrong. 
Jenk.  Cent.  Cas.  161 ;  Finch,  Law,  b.  i,  c.  3,  n.  62. 

Coke,  Litt.  186  a;  3  Barb.  Ch.  N.  Y.  528,  577. 

A  common  error  makes  law.  What  was  at  first  illegal, 
being  repeated  many  times,  is  presumed  to  have  acquired 
the  force  of  usage ;  and  then  it  would  be  wrong  to  depart 
from  it.  HilHard,  Real  Prop.  268;  i  Ld.  Raym.  42;  6 
Clark  &  F.  172;  3  Maule  &  S.  396;  4  N.  H.  458;  2  Mass. 
357.  The  converse  of  this  maxim  is  communis  error  non 
facit  jus.  A  common  error  does  not  make  law.  Coke, 
4th  Inst.  242 ;  3  Term,  725 ;  6  Id.  564. 

Abridgments  are  hindrances.     Coke,  Litt.  305. 

Arbitrators  are  judges.     Jenk.  Cent.  Cas.  128. 

A  compromise  is  brought  into  affinity  with  judgments. 
9  Cush.  Mass.  571. 

A  grant  by  the  king  ought  to  be  a  grant  of  a  certainty. 
9  Coke,  46. 

A  grant  ought  to  have  a  liberal  interpretation  against 
the  grantor.     Jenk.  Cent.  Cas.  279. 

Small  means  increase  by  concord,  and  litigations  by 
opulence.     Coke,  4th  Inst.  74. 

A  beneficial  condition,  which  creates  an  estate,  ought  to 
be  construed  favorably,  according  to  the  intention  of  the 
words;  but  an  odious  condition,  which  destroys  an  estate, 
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ought  to  be  construed  strictly,  according  to  the  letter  of 
the  words.     8  Coke,  90;  Sheppard,  Touchst.  134. 

It  is  called  a  condition  when  something  is  given  on  an 
uncertain  event,  which  may  or  may  not  come  into  exist- 
ence.    Coke,  Litt.  201. 

An  unlawful  condition  is  deemed  as  not  annexed. 

A  condition  precedent  must  be  fulfilled  before  the  effect 
can  follow.     Coke,  Litt.  201. 

Any  conditions  are  odious,  but  especially  those  against 
matrimony  and  commerce.     Loftt,  644. 

A  confession  made  in  court  is  of  greater  effect  than  any 
proof.     Jenk.  Cent.  Cas.  102. 

A  person  who  has  confessed  in  court  is  deemed  as  hav- 
ing had  judgment  passed  upon  him,  and,  in  a  manner,  is 
condemned  by  his  own  sentence.  11  Coke,  30.  See  Dig. 
42.  2.  I. 

To  confirm  is  to  make  firm  what  was  before  infirm. 
Coke,  Litt.  295. 

No  one  can  confirm  before  the  right  accrues  to  him. 
ID  Coke,  48. 

A  confirmation  is  null  where  the  preceding  gift  is  in- 
valid.    Coke,  Litt.  295 ;  F.  Moore,  764. 

Confirmation  supplies  all  defects,  though  that  which  has 
been  done  was  not  valid  at  the  beginning.  Coke,  Litt. 
295  b. 

He  confirms  a  use  who  removes  an  abuse.  F.  Moore, 
764. 

The  union  of  a  man  and  a  woman  is  of  the  law  of 
nature. 

Consent  makes  the  law.  A  contract  is  law  between  the 
•parties  having  received  their  consent.     Branch.   Princ. 

Consent,  not  coition,  constitutes  marriage.  Coke,  Litt. 
33  a;  Dig.  50.  17.  30.  See  10  Clark  &  F.  534;  i  Bou- 
vier,  Inst.  103;  Broom,  Max.  3d  Lond.  ed.  129. 

Consent  removes  or  obviates  a  mistake.  Coke,  Litt. 
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126;  Coke,  2cl  Inst.  123;  Broom,  Max.  3d  Lond.  ed.  129; 
I  Bingh.  N.  c.  68;  6  Ell.  &  B.  338;  7  Johns.  N.  Y.  611. 

Consent  is  the  united  will  of  several  interested  in  one 
subject-matter.     Dav.  48;  Branch,  Priric. 

Those  consenting  and  those  perpetrating  shall  receive 
the  same  punishment.     5  Coke,  80. 

Persons  cannot  consent  to  marriage  before  marriage- 
able years.     5  Coke,  80;  6  Id.  22. 

A  consequence  ought  not  to  be  drawn  from  another 
consequence.     Bacon,  Aph.  16. 

The  advice  of  many  persons  is  requisite  in  great  affairs. 
Coke,  4th  Inst.  i.. 

It  is  settled  that  that  is  to  be  considered  the  home  of 
each  one  of  us  where  he  may  have  his  habitation  and 
account-books,  and  where  he  may  have  made  an  establish- 
ment of  his  business.     Dig.  50.  16.  203. 

The  construction  of  law  does  not  work  an  injury. 
Coke,  Litt.  183;  Broom,  Max.  3d  Lond.  ed.  537. 

A  custom  introduced  against  reason  ought  rather  to  be 
called  an  usurpation  than  a  custom.     Coke,  Litt.  113. 

A  custom  ought  to  be  certain.     Dav.  33. 

Custom  is  another  law.     4  Coke,  21. 

Custom  is  the  best  expounder  of  the  law.  Coke,  2d 
Inst.  18;  Dig.  I.  3.  37;  Jenk.  Cent.  Cas.  273. 

Custom  and  common  usage  overcome  the  unwritten  law, 
if  it  be  special ;  and  interpret  the  written  law,  if  the  law 
be  general.     Jenk.  Cent.  Cas.  273. 

Custom  observed  by  reason  of  a  certain  and  reasonable 
cause  supersedes  the  common  laws.  Littleton,  §  169; 
Coke,  Litt.  33  b.  See  Judgt.  5  Bingh.  293 ;  Broom,  Max. 
3d  Lond.  ed.  p.  825. 

A  custom,  though  it  be  of  great  authority,  should  never, 
however,  be  prejudicial  to  manifest  truth.     4  Coke,  18. 

The  custom  of  the  place  is  to  be  observed.  4  Coke, 
28  b;  6  Id.  67;  ID  Id.  139;  4  C.  B.  48. 
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A  custom  can  neither  arise,  nor  be  abolished,  by  a 
wrong.     Lofft,  340. 

Custom  is  not  to  be  drawn  into  a  precedent.  3  Kebl.  499. 

A  prescriptive  and  legitimate  custom  overcomes  the  law. 
Coke,  Litt.  113. 

The  custom  of  the  kingdom  of  England  is  the  law  of 
England.     Jenk.  Cent.  Cas.  119. 

Custom  once  disallowed  cannot  again  be  produced. 
Dav.  33 ;  Grounds  &  Rud.  of  Law,  53. 

Custom  overrules  common  law.  i  Roper,  Husb.  & 
Wife,  351 ;  Coke,  Litt.  33  b. 

Custom  leads  the  willing,  law  compels'  or  draws  the  un- 
willing.    Jenk.  Cent.  Cas.  274. 

A  contemporaneous  exposition  is  the  best  and  most 
powerful  in  the  law.  Coke,  2d  Inst.  11;  3  Coke,  7 ; 
Broom,  Max.  3d  Lond.  ed.  608. 

An  issue  requires  terms  of  contradiction;  that  is,  there 
can  be  no  issue  without  an  affirmative  on  one  side  and  a 
negative  on  the  other.     Jenk.  Cent.  Cas.  117. 

He  does  contrary  to  the  law  who  does  what  the  law 
prohibits;  he  acts  in  fraud  of  the  law  who,  the  letter  of 
the  law  being  inviolate,  uses  the  law  contrary  to  its  in- 
tention.    Dig.  I.  3.  29. 

There  is  no  disputing  against  one  who  denies  princi- 
ples.    Coke,  Litt.  43;  Grounds  &  Rud.  of  Law,  57. 

No  prescription  runs  against  a  person  unable  to  act. 
Broom,  Max.  3d  Lond.  ed.  810;  Evans,  Pothier,  451. 

The  law  never  suffers  any  thing  contrary  to  truth. 
Coke,  2d  Inst.  252.  But  sometimes  it  allows  a  conclusive 
presumption  in  opposition  to  truth.  See  3  Bouvier,  Inst, 
n.  3061. 

A  contract  founded  on  a  base  and  unlawful  considera- 
tion, or  against  good  morals,  is  null.  Hob.  167;  Dig.  2. 
14.  27.  4. 

The  agreement  of  the  parties  makes  the  law  of  the 
contract.     Dig.  16.  3.  1.6. 
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The  reason  of  contrary  things  is  contrary.     Hob.  344. 

The  touching  or  removing  of  another's  property,  with 
an  intention  of  stealing,  is  theft.     Jenk.  Cent.  Cas.  132. 

An  agreement  of  private  persons  cannot  derogate  from 
pubHc  right.  Wing.  746,  Max.  201 ;  Coke,  Litt.  166  a; 
Dig.  50.  17.  45.  I. 

The  agreement  of  the  parties  overcomes  or  prevails 
against  the  law.  Story,  Ag.  §  368;  6  Taunt.  430.  See 
Dig.  16.  3.  1.6. 

Coupling  words  together  shows  that  they  ought  to  be 
understood  in  the  same  sense.  Bacon,  Max.  Reg.  3; 
Broom,  Max.  3d  Lond.  ed.  523. 

A  personal  injury  does  not  receive  satisfaction  from  a 
future  course  of  proceeding.  Bacon,  Max.  Reg.  6;  3 
How.  St.  Tr.  71 ;  Broom,  Max.  .3d  Lond.  ed.  254. 

A  human  body  is  not  susceptible  of  appraisement. 
Hob.  59. 

Under  the  head  of  creditors  are  included  not  alone  those 
who  have  lent  money,  but  all  to  whom  from  any  cause  a 
debt  is  owing.     Dig.  50.  16.  11. 

Vice  increasing,  punishment  ought  also  to  increase. 
Coke,  2d  Inst.  479. 

The  crimen  falsi  (crime  of  falsifying)  is  when  any  one 
illicitly,  to  whom  power  has  not  been  given  for  such  pur- 
poses, has  signed  writs  or  charters  with  the  king's  seal, 
which  he  has  either  stolen  or  found.     Fleta,  1.  i,  c.  23. 

The  crime  of  treason  exceeds  all  other  crimes  as  far  as 
its  punishment  is  concerned.     Coke,  3d  Inst.  210. 

Crime  vitiates  every  thing  which  springs  from  it.  5 
Hill,  N.  Y.  523,  531. 

The  crime  carries  the  person ;  i.  e.  the  commission  of  a 
crime  gives  the  courts  of  the  place  where  it  is  committed 
jurisdiction  over  the  person  of  the  offender.  3  Den.  N. 
Y.  190,  210. 

Crimes  are  extinguished  by  death. 

To  whom  jurisdiction  is  given,  to  him  those  things  also 
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are  held  to  be  granted  without  which  the  jurisdiction 
cannot  be  exercised.  Dig.  2.  i.  2;  i  Wooddeson,  Lect. 
Introd.  Ixxi. ;  i  Kent,  Comm.  339. 

He  who  has  a  right  to  give  has  also  a  right  to  sell 
and  to  grant.     Dig.  50.  17.  163. 

He  who  has,  authority  to  do  the  more  important  act 
shall  not  be  debarred  from  doing  that  of  less  importance. 
4  Rep.  23;  Coke,  Litt.  355  b;  2  Inst.  307;  Noy,  Max.  26; 
Finch,  Law,  22 ;  3  Mod.  382,  392 ;  Broom,  Max.  3d  Lond. 
ed.  165;  Dig.  50.  70.  21. 

He  to  whom  the  people  is  father  has  not  a  father. 
Coke,  Litt.  123. 

Whoever  grants  a  thing  is  supposed  also  tacitly  to  grant 
that  without  which  the  grant  itself  would  be  of  no  effect. 
II  Coke,  52;  Broom,  Max.  3d  Lond.  ed.  426;  Hob.  234; 
Vaugh.  109;  II  Exch.  775;  Sheppard,  Touchst.  89;  Coke, 
Litt.  56  a. 

Credence  should  be  given  to  one  skilled  in  his  peculiar 
art.  Coke,  Litt.  125;  i  Sharswood,  Blackst.  Comm.  75; 
Phillips,  Ev.  Cowen  &  H.  notes,  pt.  i,  p.  759;  11  Clark 
&  F.  85.     See  Expert  ;  Opinion. 

Every  one  is  to  be  believed  in  his  own  art.  9  Mass. 
227. 

He  who  receives  the  benefit  should  also  bear  the  disad- 
vantage..    I  Kaimes,  Eq.  289;  Broom,  Max.  3d  Lond.  ed. 

837- 

He  who  has  a  right  to  give  has  the  right  to  dispose  of 
the  gift.  Wingate,  Max.  53 ;  Broom,  Max.  3d  Lond.  ed. 
440;  2  Coke,  71. 

Whichever  of  two  parties  has  the  division,  the  other 
has  the  choice.     Coke,  Litt.  166. 

Whose  it  is  to  institute,  his  it  is  also  to  abrogate. 
Sydney,  Gov.  15;  Broom,  Max.  3d  Lond.  ed.  785. 

He  who  owns  the  soil  owns  it  up  to  the  sky.  Broom, 
Max.  3d  Lond.  ed.  309;  Sheppard,  Touchst.  90;  2  Bou- 
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vier,  Inst.  nn.  15,  70;  2  Sharswood,  Blackst.  Comm.  18; 
9  Coke,  54;  4  Campb.  219;  11  Exch.  822;  6  Ell.  &  B.  76. 

He  who  has  jurisdiction  of  the  principal  has  also  of  the 
accessory.     Coke,  2d  Inst.  493;  Bracton,  481. 

That  which,  when  given  through  mistake,  can  be  re- 
covered back,  when  given  with  knowledge  of  the  facts, 
is  a  gift..    Dig.  50.  17.  53. 

The  principal  part  of  every  thing  is  the  beginning. 
Dig.  I.  2.  I ;  10  Coke,  49. 

He  is  clear  to  blame  who  knows  but  cannot  prevent. 
Dig.  so.  17.  50. 

It  is  a  fault  to  meddle  with  what  does  not  belong  to  or 
does  not  concern  you.  Dig.  50.  17.  36;  Coke,  2d  Inst. 
208. 

Gross  neglect  is  equivalent  to  fraud.     Dig.   11.  6.  i. 

A  fault  binds  its  own  authors.  Erskine,  Inst.  b.  4,  tit. 
I,  §  14;  6  Bell,  App.  Cas.  539. 

Let  the  punishment  be  proportioned  to  the  crime. 
Branch,  Princ. 

When  an  action  is  merely  criminal,  it  can  be.  instituted 
from  the  beginning  either  criminally  or  civilly.  Bracton, 
102. 

When  the  proofs  of  facts  are  present,  what  need  is 
there  of  words  ?     2  Bulstr.  53. 

One  making  a  voluntary  confession  is  to  be  dealt  with 
more  mercifully.     Coke,  4th  Inst.  66;  Branch,  Princ. 

When  the  question  of  gain  lies  between  two,  the  cause 
of  the  possessor  is  the  better.     Dig.  50.  17.  126. 

When  two  things  repugnant  to  each  other  are  found 
in  a  will,  the  last  is  to  be  confirmed.  Coke,  Litt.  112; 
Sheppard,  Touchst.  451 ;  Broom,  Max.  3d  Lond.  ed.  518; 
I  Jarman,  Wills,  2d  ed.  394;  16  Johns.  N.  Y.  146;  i 
Phill.  536. 

When  an  ambiguous  or  even  an  erroneous  expression 
occurs  in  a  will,  it  should  be  construed  liberally,  and  in 
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accordance  with  the  testator's  probable  meaning.  Dig. 
34.  5.  24;  Broom,  Max.  3d  Lond.  ed.  506;  3  Pothier,  ad 
Pand.  ed.  1819,  46. 

Children  born  under  legitimate  marriage  follow  the 
condition  of  the  father. 

Where  two  parties  are  equally  in  fault,  the  claimant  al- 
ways is  at  a  disadvantage,  and  the  party  in  possession  has 
the  better  cause.  Dig.  50.  17.  154;  Broom,  Max.  3d  Lond. 
ed.  644. 

The  court  of  parliament  is  governed  by  its  own  pecu- 
liar laws.  Coke,  4th  Inst.  50;  Broom,  Max.  3d  Lond. 
ed.  82;  12  C.  B.  413,  414. 

A  curious  and  captious  interpretation  in  the  law  is  to 
be  reproved,     i  Bulstr.  6. 

Time  runs  against  the  slothful  and  those  who  negkct 
their  rights.     Bracton,  100  b;  Fleta,  lib.  4,  c.  5,  §  12. 

The  practice  of  the  court  is  the  law  of  the  court.  3 
Bulstr.  53;  Broom,  Max.  3d  Lond.  ed.  126;  12  C.  B.  414; 
17  Q.  B.  86;  8  Exch.  199;  2  Maule  &  S.  25 ;  15  East,  226; 
12  Mees.  &  W.  7;  4  Mylne  &  C.  635;  8  Scott,  n.  r.  599. 
Coke,  4th  Inst.  75;  2  Ed.  Ch.  74;  5  Cranch.  32;  i  Serg. 
&  R.  Penn.  106;  2  Barb.  Ch.  N.  Y.  232,  269;  3  Id.  528, 

577- 

Custom  must  be  taken  strictly.     Jenk.  Cent.  Cas.  83. 

A  guardian  can  make  the  estate  of  an  heir  living  under 
his  guardianship  better,  not  worse.     7  Coke,  7. 

Giving  things  which  are  yours  whilst  they  are  yours; 
after  death  then  they  are  not  yours.     3  Bulstr.  18. 

It  is  given  to  the  more  worthy.     2  Ventr.  268. 

The  bona  fides  and  honesty  of  purpose  of  a  judge  can- 
not be  questioned,  but  his  decision  may  be  impugned  for 
error  either  of  law  or  of  fact.  Bacon,  Max.  Reg.  17;  5 
Johns.  N.  Y.  291 ;  9  Id.  396 ;  i  N.  Y.  45 ;  Broom,  Max. 
3d  Lond.  ed.  82. 

The  judges  answer  concerning  the  law,  the  jury  con- 
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cerning  the  facts.  See  Coke,  Litt.  295 ;  Broom,  Max.  3d 
Londt  ed.  99. 

Concerning  major  and  minor  laws  do  not  vary.  2 
Vern.  Ch.  552. 

The  law  does  not  notice  (or  care  for)  trifling  matters. 
Broom,  Max.  3d  Lond.  ed.  134;  Hob.  88;  5  Hill,  N.  Y.  170. 

A  prohibition  lies  not  against  a  new-erected  mill. 
Croke  Jac.  429. 

When  the  death  of  a  human  being  may  be  concerned, 
no  delay  is  long.  Coke,  Litt.  134.  When  the  question  is 
concerning  the  life  or  death  of  a  man,  no  delay  is  too  long 
to  admit  of  inquiring  into  facts. 

As  to  the  proper  name,  it  is  not  to  be  regarded  when 
one  errs  not  in  substance ;  because  names  are  changeable, 
but  things  are  immutable.     6  Coke,  66. 

The  law  is  the  same  respecting  things  which  do  not 
appear  and  those  which  do  not  exist.  6  Ired.  No.  C.  61 ; 
12  How.  253;  5  Coke,  6;  6  Bingh.  n.  c.  453;  7  Clark  & 
F.  Hou.  L.  872;  5  C.  B.  53;  8  Id.  286;  i  Term,  404; 
Broom,  Max.  3d  Lond.  ed.  150. 

A  widow  shall  have  no  part  from  that  which  in  its  own 
nature  is  indivisible,  and  is  not  susceptible  of  division; 
but  let  [the  heir]  satisfy  her  with  an  equivalent.  Coke, 
Litt.  32. 

From  similars  to  similars  we  are  to  proceed  by  the  same 
rule.     Branch,  Princ. 

Concerning  similars  the  judgment  is  the  same.  7 
Coke,  18. 

There  ought  to  be  an  end  of  lawsuits.  Jenk.  Cent.  Cas. 
61. 

Every  one  ought  to  be  subject  to  the  law  of  the  place 
where  he  offends.  Coke,  3d  Inst.  34 ;  Finch,  Law,  14,  36 ; 
Wingate,  Max.  113,  114;  3  Coke,  231 ;  8  Scott,  n.  r.  567. 

Every  man's  house  should  be  a  perfectly  safe  refuge. 
12  Johns.  N.  Y.  31,  54. 
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Where  there  is  a  weak  foundation,  the  work  falls.  2 
Bouvier,  Inst.  n.  2068;  Broom,  Max.  3d  Lond.  ed.  169, 
171. 

Debts  follow  the  person  of  the  debtor.  Story,  Confl. 
Laws,  §  362 ;  2  Kent.  Comm.  429 ;  Halkers,  Max.  13. 

A  debtor  is  not  presumed  to  make  a  gift.  See  i  Kaimes, 
Eq.  212;  Dig.  50.  16.  108;  I  P.  Will.  239. 

The  right  to  sue  of  creditors  cannot  be  taken  away  or 
lessened  by  the  contracts  of  their  debtors.  Pothier,  Obi. 
87,  108;  Broom,  Max.  3d  Lond.  ed.  622. 

Debt  and  contract  are  of  no  particular  place.  7  Coke, 
61 ;  7  Mann.  &  G.  1OT9,  n. ;  i  Smith,  Lead.  Cas.  4th  Am. 
ed.  528,  n. 

A  present  debt  to  be  discharged  in  the  future.  2  Barb. 
N.  Y.  457,  470;  16  Id.  171,  176;  19  Id.  442,  445. 

One  blood  being  wanted,  he  cannot  be  heir.  3  Coke, 
41 ;  Grounds.  &  Rud.  of  Law,  "jj. 

A  delegated  authority  cannot  be  again  delegated. 
Coke,  2d  Inst.  597;  5  Bingh.  n.  c.  310;  2  Bouvier,  Inst, 
n.  1300;  Story,  Ag.,  §  13;  11  How.  233. 

A  delegated  debtor  is  hateful  in  law.     3  Bulstr.  148. 

A  delegate  or  deputy  cannot  appoint  another.  2  Bou- 
vier, Inst.  n.  1936;  Story,  Ag.,  §  13;  Broom,  Max.  3d 
Lond.  ed.  756-758;  9  Coke,  jj;  2  Scott,  n.  r.  509;  12 
Mees.  &  W.  712;  6  Exch.  156;  8  C.  B.  627. 

A  delinquent  provoked  by  anger  ought  to  be  punished 
more  mildly.     Coke,  3d  Inst.  55. 

The  power  which  is  derived  cannot  be  greater  than  that 
from  which  it  is  derived.  Wingate,  Max.  36;  Finch, 
Law,  b.  I,  c.  3,  p.  II. 

To  derogate  from  a  law  is  to  take  away  part  of  it;  to 
abrogate  a  law  is  to  abolish  it  entirely.  Dig.  50.  16.  102. 
See  I  Bouvier,  Inst.  n.  91. 

The  appointment  or  designation  of  one  is  the  exclusion 
of  another;  and  that  expressed  makes  that  which  is  im- 
plied to  cease.     Coke,  Litt.  210. 
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God  alone,  and  not  man,  can  make  an  heir.  Coke,  Litt. 
7  b;  cited  5  Barnew.  &  C.  440,  454;  Broom,  Max.  3d 
Lond.  ed.  457. 

Sunday  is  not  a  day  in  law.  Coke,  Litt.  135  a;  2  Saund. 
291 ;  Broom,  Max.  3d  Lond.  ed.  21 ;  Finch,  Law,  7;  Noy, 
Max.  2;  Plowd.  265;  3  Dowl.  &  L.  328;  13  Mass.  327. 
See  Sunday. 

A  day  begun  is  held  as  complete. 

A  day  uncertain  is  held  as  a  condition.  Bell,  Diet. 
Computation  of  Time. 

Delays  in  law  are  odious.     Branch,  Princ. 

Discretion  is  to  discern  through  law  what  is  just.  5 
Coke,  99,  100;  10  Id.  140;  Broom,  Max.  3d  Lond.  ed.  p. 
81;  Coke,  4th  Inst.  41 ;  i  W.  Blackst.  152;  i  Burr.  570; 
3  Bulstr.  128;  6  Q.  B.  700. 

Discretion  consists  in  knowing  what  is  just  in  law.  4 
Johns.  Ch.  N.  Y.  352,  356. 

Dissimilar  things  ought  not  to  be  joined.  Jenk.  Cent. 
Cas.  24. 

A  dispensation  is  a  wound,  because  it  wounds  a  common 
right.  ^  Dav.  69 ;  Branch,  Princ. 

He  makes  disseisin  enough  who  does  not  permit  the 
possessor  to  enjoy,  or  makes  his  enjoyment  less  commo- 
dious, although  he  does  not  expel  altogether.  Coke,  Litt. 
331 ;  Bracton,  lib.  4,  tr.  2. 

Of  dissimilars  the  rule  is  dissimilar.     Coke,  Litt.   191. 

Wrong  is  wiped  out  by  reconciliation.  Erskine,  Inst, 
b.  4,  tit.  4,  §  108. 

The  time  is  to  be  considered,     i  Coke,  16  a;  14  N.  Y. 

380,  393- 

Times  must  be  distinguished;  it  is  one  thing  to  do  a 
thing,  another  to  complete  it.     3  Leon.  243 ;  Branch,  Princ. 

Times  are  to  be  distinguished;  distinguish  times,  and 
you  will  attune  laws,     i  Coke,  24. 

It  is  a  guess,  not  interpretation,  which  altogether  de- 
parts from  the  letter.     Bacon,  Max.  Reg.  3,  p.  47. 
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A  deceiver  deals  in  generals.  2  Coke,  34;  2  Bulstr. 
226;  Lofft,  782;  I  Rolle,  157;  Wingate,  Max.  636;  Broom, 
Max.  3d  Lend.  ed.  264. 

Fraud  should  be  proved  by  clear  tokens.  Code,  2.  21. 
6;  I  Story,  Contr.  4th  ed.  p.  602. 

The  fraud  of  a  predecessor  does  not  prejudice  the 
successor. 

Fraud  is  not  purged  by  circuity.  Bacon,  Max.  Reg.  i ; 
Noy,  Max.  9,  12;  Broom,  Max.  3d  Lend.  ed.  210;  6  Ell. 
&  B.  948. 

Deceit  and  fraud  shall  excuse  or  benefit  no  man.  (They 
themselves  need  to  be  excused.)  Year  B.  14  Hen.  VIII. 
8 ;  Story,  Eq.  Jur.  §  395 ;  3  Coke,  78 ;  2  Fonblanque,  Eq. 
b.  2,  ch.  6,  §  3. 

The  right  of  property  cannot  be  in  abeyance.  Halkers, 
Max.  39. 

Every  man's  house  is  his  castle.  5  Coke,  91,  92;  Dig. 
2.  14.  18;  Broom,  Max.  3d  Lond.  ed.  384;  i  Hale  PI.  Cr. 
481 ;  Foster,  Homicide,  320;  8  Q.  B.  757;  16  Id.  546,  556; 
19  How.  St.  Tr.  1030. 

The  habitation  of  each  one  is  an  inviolable  asylum  for 
him.     Dig.  2.  4.  18. 

Clandestine  gifts  are  always  suspicious.  3  Coke,  81 ; 
Noy,  Max.  9th  ed.  152;  4  Barnew.  &  C.  652;  i  Maule  & 
S.  253 ;  Broom,  Max.  3d  Lond.  ed.  264. 

That  is  considered  to  be  given  which  is  granted  when 
no  law  compels.     Dig.  50.  17.  82. 

A  gift  is  not  presumed.     Jenk.  Cent.  Cas.   109. 

A  gift  is  rendered  complete  by  the  possession  of  the 
receiver.  See  i  Bouvier,  Inst.  n.  712;  2  Johns.  N.  Y.  52; 
2  Leigh,  Va.  337;  2  Kent,  Comm.  438. 

Some  gifts  are  perfect,  others  incipient  and  not  perfect ; 
as  if  a  gift  were  read  and  agreed  to,  but  delivery  had  not 
then  followed.     Coke,  Litt.  56. 

He  that  gives  never  ceases  to  possess  until  he  that  re- 
ceives begins  to  possess.     Dyer,  281 ;  Bracton,  41  b. 
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The  laws  sometimes  sleep,  but  never  die.  Coke,  2d 
Inst.  161. 

Dower  ought  not  to  be  sought  from  dower.  4  Coke, 
122;  Coke,  Litt.  31 ;  4  Dane,  Abr.  671 ;  i  Washburn,  Real 
Prop.  209. 

The  law  favors  dower;  it  is  the  reward  of  chastity, 
therefore  let  it  be  preserved.  Coke,  Litt.  31;  Branch, 
Princ. 

The  law  gives  no  more  than  is  demanded.  Coke,  2d 
Inst.  286. 

Right  cannot  die.     Jenk.  Cent.  Cas.  100. 

It  is  not  lawful  to  have  two  wives  at  one  time.  Inst. 
I.  ID.  6;  I  Sharswood,  Blackst.  Comm.  436. 

Two  cannot  possess  one  thing  each  in  entirety.  Coke, 
Litt.  368;  I  Preston,  Abstr.  318;  2  Id.  86,  326;  2  Dods. 
Adm.  157;  2  Carth.  76;  Broom,  Max.  3d  Lond.  ed.  415. 

There  are  two  instruments  for  confirming  or  impugn- 
ing every  thing,  reason  and  authority.     8  Coke,  16. 

Ownership  or  possession  in  entirety  cannot  be  in  two 
of  the  same  thing.  Dig.  13.  6.  5.  15;  i  Mackeldey,  Civ. 
Law,  245,  §  236 ;  Bracton,  28  b. 

The  law  does  not  allow  a  duplication  of  possibility,  i 
Rolle,  321. 

That  interpretation  is  to  be  received  which  is  free  from 
fault.     Bacon,  Max.  Reg.  3,  p.  47. 

Those  things  which,  by  way  of  commendation,  are  stated 
at  sales,  if  they  are  openly  apparent,  do  not  bind  the 
seller.    Dig.  18.  4yn. 

Those  things  which  cannot  be  given,  or  which  are 
not  in  existence,  are  held  as  not  expressed.     Dig.  50.  17. 

135- 

Those  things  which  rarely  happen  are  not  to  be  taken 
into  account  in  the  transaction  of  business  without  suffi- 
cient reason.     Dig.  50.  17.  64. 

The  mind  of  the  sovereign  is.  presumed  to  be  coincident 
with  that  of  the  law,  and  with  that  which  ought  to  be, 
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especially    in    ambiguous    matters.     Hob.     154;    Broom, 
Max.  3d  Lond.  ed.  53. 

The  church  is  more  to  be  favored  than  an  individual. 
Godb.  172. 

The  church  does  not  die.     Coke,  2d  Inst.  3. 

The  effect  follows  the  cause.     Wingate,  Max.  226. 

The  burden  of  the  proof  lies  upon  him  who  affirms,  not 
he  who  denies.  Dig.  22.  3.  2 ;  Tait,  Ev.  i ;  i  Phillips,  Ev. 
194;  I  Greenleaf,  Ev.  §  74;  3  La.  83;  2  Daniell,  Chanc. 
Pract.  408;  4  Bouvier,  Inst.  n.  441 1. 

Nothing  is  base  to  whom  nothing  is  sufficient.  Coke, 
4th  Inst.  53. 

He  may  consent  tacitly  who  may  consent  expressly. 
Dig.  50.  17.  3. 

He  has  the  risk  who  has  the  right  of  property  or 
advantage. 

No  guilt  attaches  to  him  who  is  compelled  to  obey. 
Dig.  50.  17.  169. 

When  there  is  concurrence  of  means,  he  who  has  chosen 
one  cannot  have  recourse  to  another.     10  Toull.  n.  170. 

Election  is  an  eternal,  free,  and  spontaneous  separation 
of  one  thing  from  another,  without  compulsion,  consist- 
ing in  intention  and  will.     Dy.  281. 

Election  once  made,  and  plea  witnessed,  suffers  not  a 
recall.     Coke,  Lift.  146. 

Elections  should  be  made  in  due  form  and  freely,  with- 
out any  interruption.     Coke,  2d  Inst.  169. 

The  buyer  buys  for  as  little  as  possible;  the  vendor 
sells  for  as  much  as  possible.  2  Johns.  Ch.  N.  Y.  252, 
256,  486. 

In  an  exchange  it  is  necessary  that  the  estates  be  equal. 
Coke,  Litt,  50;  2  Hilliard,  Real  Prop.  298. 

Enumeration  disaffirms  the  rule  in  cases  not  enumer- 
ated.    Bacon,  Aph.  17. 

Specification  of  one  thing  is  an  exclusion  of  the  rest. 
Matter  of  Washburn,  4  Johns.  Ch.  N.  Y.  106,  113. 
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It  is  discharged  in  the  same  way  in  which  it  arises. 
Bacon,  Abr.  Release;  Croke,  Eliz.  697;  2  Wms.  Saund. 
48,  n.  I ;  II  Wend.  N.  Y.  28,  30 ;  24  Id.  294,  298. 

In  the  same  way  in  which  any  thing  is  constituted,  in 
that  way  is  it  destroyed.     6  Coke,  53. 

Equality  is  equity.  Francis,  Max.,  Max.  3 ;  4  Bouvier, 
Inst.  n.  3725;  I  Story,  Eq.  Jur.  §  64. 

Equity  follows  the  law.  i  Story,  Eq.  Jur.  4;  5  Barb. 
N.  Y.  277,  282. 

Equity  delights  to  do  justice,  and  that  not  by  halves. 
5  Barb.  N.  Y.  277,  280 ;  Story,  Eq.  Plead.  §  72. 

Equity  follows  the  law.  Cas.  temp.  Talb.  52;  i  Story, 
Eq.  Jur.  §  64. 

Equity  looks  upon  that  as  done,  which  ought  to  be  done. 
4  Bouvier,  Inst.  n.  3729;  i  Fonblanque,  Eq.  b.  i,  ch.  6,  s. 
9,  note ;  3  Wheat.  563. 

Equity  suffers  not  a  right  without  a  remedy.  4  Bou- 
vier, Inst.  n.  3726. 

Error  artfully  colored  is  in  many  things  more  probable 
than  naked  truth ;  and  frequently  error  conquers  truth  and 
argumentation.     2  Coke,  y2i- 

Error  of  law  is  injurious.  See  4  Bouvier,  Inst.  n. 
3828;  I  Story,  Eq.  Jur.  §  139,  n. 

Mistake  in  the  name  never  injures,  if  there  is  no  doubt 
as  to  the  identity  of  the  thing,     i  Duer,  Ins.  171. 

An  error  not  resisted  is  approved.  Doctor  &  Student, 
c.  70. 

An  error  made  by  a  clerk  ought  not  to  injure;  a  cleri- 
cal error  may  be  corrected,     i  Jenk.  Cent.  Cas.  324. 

To  refer  errors  to  their  origin  is  to  refute  them.  Coke, 
3d  Inst.  15. 

The  law  blushes  when  children  correct  their  parents. 
8  Coke,  116. 

There  are  some  things  which  are  not  proper  though 
lawful;  but  certainly  those  things  are  not  proper  which 
are  not  lawful.     Hob.  159. 
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Public  and  private  law  is  that  which  is  collected  from 
natural  precepts,  on  the  one  hand  of  nations,  on  the  other 
of  citizens;  and  that  which  in  the  civil  law  is  called  jus, 
that  in  the  law  of  England  is  said  to  be  right.  Coke, 
Litt.  558. 

Violence  may  also  put  on  the  mask  of  law. 

It  is  the  part  of  a  good  judge  to  extend  the  jurisdiction. 
Gilb.  14. 

The  utterance  of  legislators  themselves  is  like  the  living 
voice;  we  impose  law  upon  things,  not  upon  words.  10 
Coke,  loi. 

Estovers  are  for  burning,  ploughing,  building,  and  in- 
closing.    13  Coke,  68. 

It  is  not  just  and  proper  that  he  who  speaks  ill  of  a  bad 
man  should  be  condemned  on  that  account;  for  it  is  fit- 
ting and  expedient  that  the  crimes  of  bad  men  should 
be  known.     Dig.  47.  10.  17;  i  Blackstone,  Comm.  125. 

A  new  matter  always  produces  various  events.  Coke, 
Litt.  379. 

Every  man  is  presumed  to  intend  the  natural  and  prob- 
able consequences  of  his  own  voluntary  acts,  i  Green. 
Evid.  §  18 ;  9  East,  277 ;  9  Barnew.  &  C.  643 ;  3  Maule  & 
S.  II,  17. 

The  best  interpretation  is  made  from  antecedents  and 
consequents.  2  Parsons,  Contr.  12  n.  (r)  ;  Broom,  Max. 
3d  Lond.  ed.  513;  Coke,  2d  Inst.  317;  2  Sharswood, 
Blackst.  Comm.  379;  i  Bulst.  loi ;  15  East,  541. 

From  length  of  time,  all  things  are  presumed  to  have 
been  done  in  due  form.  Coke,  Litt.  6;  i  Greenleaf,  Ev. 
§  20 ;  Best,  Ev.  §  43. 

A  right  of  action  cannot  arise  out  of  fraud.  Broom, 
Max.  349;  Cowp.  343;  2  C.  B.  501,  512,  515;  5  Scott, 
N.  R.  558;  10  Mass.  276. 

The  law  arises  out  of  the  fact.  Coke,  2d  Inst.  479;  2 
Sharswood,  Blackst.  Comm.  329;  Broom,  Max.  3d  Lond. 
ed.  99. 
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Punishment  increases  with  increasing  crime.  Coke,  2d 
Inst.  479. 

A  contract  cannot  arise  out  of  an  act  radically  wrong 
and  illegal.  Broom,  Max.  3d  Lond.  ed.  660 ;  i  Term,  734 ; 
3  Id.  422;  I  H.  Blackst.  324;  5  Ell.  &  B.  999,  1015. 

Good  laws  arise  from  evil  manners.     Coke,  2d  Inst.  161. 

From  the  great  number  of  signs  true  identity  is  ascer- 
tained. Bacon,  Max.  Reg.  25;  Broom,  Max.  3d  Lond. 
ed.  569. 

From  nothing  nothing  comes.  13  Wend.  N.  Y.  178, 
221 ;  18  Id.  257,  301. 

No  action  arises  on  a  contract  without  a  consideration. 
Noy,  Max.  24;  3  Burr.  1670;  2  Sharswood,  Blackst. 
Comm.  445;  Chitty,  Contr.  loth  Am.  ed.  25;  i  Story, 
Contr.  §  525. 

From  an  illicit  contract  no  action  arises.  Broom,  Max. 
3d  Lond.  ed.  666;  7  Clark  &  F.  Hou.  L.  729. 

The  best  interpretation  is  made  from  things  preceding 
and  following,  i.  e.  the  context,     i  Rolle,  375. 

The  construction  or  explanation  should  arise  out  of  the 
whole  subject-matter.     Wingate,  Max.  238. 

No  action  arises  out  of  an  immoral  consideration. 
Selwyn,  Nisi  I'.  63 ;  2  Pet.  539. 

No  action  arises  on  an  immoral  contract.  Dig.  2.  14. 
27.  4 ;  2  Kent,  Comm.  466 ;  i  Story,  Contr.  §  592 ;  22  N.  Y. 
272. 

From  one  thing  you  can  discern  all. 

A  plea  of  that  matter  the  dissolution  of  which  is  the 
object  of  the  action  is  of  no  effect.     Jenk.  Cent.  Cas.  37. 

A  false  plea  is  tiiC  basest  of  all  things. 

The  exception  affirms  the  rule  in  cases  not  excepted. 
Bacon,  Aph.  17. 

The  exception  affirms  the  rule  to  be  the  other  way. 
Bacon,  Aph.  17. 

There  can  be  no  plea  against  an  action  which  entirely 
destroys  the  plea.     Jenk.  Cent.  Cas.  106. 
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An  exception  proves  the  rule  concerning  things  not  ex- 
cepted.    II  Coke,  41. 

An  exception  which  confirms  the  law,  expounds  the  law. 
2  Bulstr.  189. 

The  exception  also  declares  the  rule.     Bacon,  Aph.  17. 

An  exception  is  always  to  be  put  last.     9  Coke,  53. 

Excess  in  law  is  reprehended.  Excess  in  any  thing  is 
reprehended  by  common  law.     i  Coke,  44. 

That  excuses  or  extenuates  a  wrong  in  capital  cases 
which  does  not  have  effect  in  civil  suits.  Bacon,  Max. 
Reg.  7;  Broom,  Max.  3d  Lond.  ed.  291. 

An  execution  is  the  execution  of  tne  law  according  to 
the  judgment.     Coke,  3d  Inst.  212. 

An  execution  is  the  end  and  the  fruit  of  the  law.  Coke, 
Litt.  289. 

Exile  is  a  privation  of  country,  a  change  of  natal  soil, 
a  loss  of  native  laws.     7  Coke,  20. 

It  is  for  the  interest  of  the  state  that  a  man  should  not 
use  his  own  property  improperly.  Inst.  i.  8.  2;  Broom, 
Max.  3d  Lond.  ed.  328. 

Experience  by  various  acts  makes  laws.  Experience  is 
the  mistress  of  things.     Coke,  Litt.  60;  Branch,  Princ. 

That  exposition  which  springs  from  the  vitals  of  a 
cause  is  the  fittest  and  most  powerful  in  law.     10  Coke,  24. 

Things  expressed  may  be  prejudicial;  things  not  ex- 
pressed are  not.    Calvinus,  Lex.;  Dig.  50.  17.  19.  5. 

Things  expressed  may  be  prejudicial,  which  not  ex- 
pressed will  profit.     4  Coke,  73. 

The  expression  of  those  things  which  are  tacitly  implied 
operates  nothing.  2  Parsons,  Contr.  28;  4  Coke,  73;  5 
Id.  11;  Hob.  170;  3  Atk.  138;  II  Mees.  &  W.  569;  7 
Exch.  28. 

The  expression  of  one  thing  is  the  exclusion  of  another. 
Coke,  Litt.  210;  Broom,  Max.  3d  Lond.  ed.  596;  2  Par- 
sons, Contr.  28;  3  Bingh.  n.  c.  85;  8  Scott,  n.  r.  1013, 
1017;  5  Term,  21 ;  6  Id.  320;  12  Mees.  &  W.  761 ;  15  Id. 
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no;  i6  Id.  244;  2  Curt.  C.  C.  365;  6  Mass.  84;  11  Cush. 
Mass.  328. 

That  which  is  expressed  puts  an  end  to  (renders  in- 
effective) that  which  is  impHed.  Smith,  Contr.  2d  ed. 
390;  5  Bingh.  N.  c.  185;  6  Barnew.  &  C.  609;  2  Crompt. 
&  M.  459;  2  Ell.  &  B.  856;  7  Mass.  106;  24  Me.  374;  6 
N.  H.  481 ;  I  Dougl.  Mich.  330;  4  Wash.  C.  C.  185. 

When  the  substance  is  gone,  the  adjuncts  disappear. 
16  Johns.  N.  Y.  438,  492. 

One  out  of  the  pale  of  the  law  (an  outlaw)  is  civilly 
dead.     Coke,  Litt.  130. 

One  who  exercises  jurisdiction  out  of  his  territory  can- 
not be  obeyed  with  impunity.  10  Coke,  •j'j ;  Dig.  2.  i.  20; 
Story,  Confl.  Laws,  §  539. 

Facts  are  more  powerful  than  words. 

An  act  of  a  judge  which  does  not  pertain  to  his  office 
is  of  no  force.  10  Coke,  76;  Dig.  50.  17.  170;  Broom, 
Max.  3d  Lond.  ed.  89. 

A  man's  actions  should  injure  himself,  not  his  ad- 
versary.    Dig.  50.  17.  155. 

What  is  done  cannot  be  undone,    i  Kaimes,  Eq.  96,  259. 

No  proof  is  incumbent  on  him  who  denies  a  fact. 

That  is  not  said  to  be  done  which  does  not  last.  5  Coke, 
96;  Sheppard,  Touchst.  Preston  ed.  391. 

The  deed  of  one  should  not  hurt  another.     Coke,  Litt. 

152. 

The  right  of  offering  proof  is  not  to  be  narrowed. 
Coke,  4th  Inst.  279. 

A  false  description  does  not  vitiate.     6  Term,  676.     See 

2  Story,  Rep.  291 ;  i  Greenleaf,  Ev.  §  301 ;  Broom,  Max. 
3d  Lond.  ed.  562;  2  Parsons,  Contr.  62,  n.,  69,  n.,  72,  n., 
76,  n. ;  4  C.  B.  328;  II  Id.  208;  14  Id.  122. 

A  legacy  is  not  destroyed  by  an  incorrect  description. 

3  Bradf.  Surr.  N.  Y.  144,  149. 

False  spelling  or  false  grammar  does  not  vitiate  a  grant. 
9  Coke,  48;  Sheppard,  Touchst.  55. 
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False  in  one  thing,  false  in  every  thing,  i  Sumn.  C.  C. 
356;  7  Wheat.  338;  3  Wise.  645;  2  Jones,  No.  C.  257. 

Fame,  plighted  faith,  and  eyesight  do  not  endure  de- 
ceit.    3  Bulstr.  226. 

He  who  flees  judgment  confesses  his  guilt.  Coke,  3d 
Inst.  14;  5  Coke,  109  b.     But  see  Best,  Pres.  §  248. 

A  man  is  presumed  to  be  simple  who  makes  a  mis- 
take in  his  own  name.  Code,  6.  24.  14 ;  5  Johns.  Ch.  148, 
161. 

The  treasury,  dower,  life,  and  liberty,  are  things  favored 
in  law.     Jenk.  Cent.  Cas.  94. 

Defendants  are  rather  to  be  favored  than  plaintiffs. 
Dig.  50.  17.  125.  See  8  Wheat.  195,  196;  Broom,  Max. 
3d  Lond.  ed.  639. 

Executions  are  preferred  to  all  other  processes  what- 
ever.    Coke,  Litt.  287. 

Favorable  inclinations  are  to  be  enlarged;  animosities 
restrained.     Jenk.  Cent.  Cas.  186. 

Happy  is  he  who  has  been  able  to  understand  the  causes 
of  things.     Coke,  Litt.  231. 

Felony,  by  force  of  the  term,  signifies  some  capital  crime 
perpetrated  with  a  malignant  mind.     Coke,  Litt.  391. 

Felony  is  implied  in  every  treason.     Coke,  3d  Inst.  15. 

A  fee  is  that  which  any  one  holds  from  whatever  cause, 
whether  tenement  or  rent.     Coke,  Litt.  1. 

The  hurrying  of  justice  is  the  stepmother  of  misfortune. 
Hob.  97. 

•  Let  justice  be  done,  though  the  heavens  should  fall. 
Branch,  Princ.  161. 

Let  it  be  done  as  formerly,  let  no  innovation  be  made 
rashly.     Jenk.  Cent.  Cas.  116;  Branch,  Princ. 

Fiction  yields  to  truth.  Where  truth  is,  fiction  of  law 
does  not  exist. 

Fiction  is  against  the  truth,  but  it  is  to  be  esteemed 
truth. 

Fiction  of  law  is  wrongful  if  it  works  loss  or  injury  to 
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any  one.  2  Coke,  35;  3  Id.  36;  Gill,  Md.  223;  Broom, 
Max.  3d  Lond.  ed.  122. 

A  fiction  of  law  injures  no  one.  2  Rolle,  502;  3  Shars- 
wood,  Blackst.  43;  17  Johns.  N.  Y.  348. 

Fealty.  For  no  tenement  which  is  held  for  a  term  is 
there  the  oath  of  homage,  but  there  is  the  oath  of  fealty. 
Coke,  Litt.  67  h. 

Good  faith  must  be  observed,  i  Mete.  Mass.  551;  3 
Barb.  N.  Y.  323,  330;  23  Id.  521,  524. 

Good  faith  is  to  be  preserved;  the  simplicity  of  the  law 
of  nations  should  prevail.     Story,  Bills,  §  15. 

It  ought  not  to  be  done,  but  done  it  is  valid.  5  Coke, 
39;  I  Strange,  526;  19  Johns.  N.  Y.  84,  92;  12  Id.  11,  376. 

Filiation  cannot  be  proved.  Coke,  Litt.  126  a.  But  see 
7  &  8  Vict.  c.  loi. 

Son  is  a  name  of  nature,  but  heir  a  name  of  law.  i 
Sid.  193;  I  Powell,  Dev.  311. 

A  son  in  the  mother's  womb  is  part  of  the  mother's 
vitals.     7  Coke,  8. 

A  fine  puts  an  end  to  litigation.     Coke,  3d  Inst.  78. 

The  end  of  a  thing  is  to  be  attended  to.     Coke,  3d  Inst. 

51- 

The  end  of  one  day  is  the  beginning  of  another.     2 

Bulstr.  305. 

The  operation  of  law  is  firmer  and  more  powerful  than 
the  will  of  man.     Coke,  Litt.  102. 

Rivers  and  ports  are  public;  therefore  the  right  of 
fishing  there  is  common. to  all.     Dav.  55;  Branch,  Princ. 

Women  are  excluded  from  all  civil  and  public  charges 
or  offices.  Dig.  50.  17.  2;  i  Exch.  645;  6  Mees.  &  W. 
Exch.  216. 

Women  are  not  admissible  to  public  offices.  Jenk.  Cent. 
Cas.  237.  But  a  woman  may  be  elected  to  the  office  of 
sexton,  Olive  v.  Ingraham,  7  Mod.  263 ;  Str.  1 1 14  s.  c, 
or  governor  of  a  work-house,  and  act  by  deputy.  Anon., 
2  Ld.  Raym.  1014,  or  an  overseer.    2  Term,  395. 
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Form  gives  being.     Lord  Henley,  Ch.  2;  Ed.  Ch.  99. 

Legal  form  is  essential  form.  10  Coke,  100;  9  C.  B. 
493;  2  Hopk.  319. 

When  form  is  not  observed,  a  nullity  of  the  act  is  in- 
ferred.    12  Coke,  7. 

A  forestaller  is  an  oppressor  of  the  poor,  and  a  public 
enemy  to  the  whole  community  and  the  country.  Coke, 
3d  Inst.  196. 

The  custody  of  the  law  is  stronger  than  that  of  man.  2 
Rolle,  325. 

The  disposition  of  the  law  is  stronger  and  more  power- 
ful than  that  of  man.  Coke,  Litt.  234 ;  Broom,  Max.  3d 
Lond.  ed.  622;  10  Q.  B.  944;  18  Id.  87;  10  C.  B.  561; 
3  Hou.  L.  Cas.  507;  13  Mees.  &  W.  Exch.  285,  306;  8 
Johns.    N.    Y.    401. 

The  law  does  not  regard  a  fraction  of  a  day.     Lofft, 

572- 

A  brother  shall  not  succeed  an  uterine  brother  in  the 
paternal  inheritance.  Fort,  de  Laud.  Leg.  Ang.  by  Amos, 
p.  15;  2  Sharswood,  Blackst.  Comm.  This  maxim  is  now 
superseded  in  England  by  3  &  4  Wm.  IV.  c.  106,  §  9. 
Broom,  Max.  3d  Lond.  ed.  471 ;  2  Sharswood,  Blackst. 
Comm.  232. 

It  is  a  fraud  to  conceal  a  fraud,     i  Vern.  270. 

Fraud  is  odious  and  not  to  be  presumed.     Croke,  Car. 

550- 

Fraud  and  deceit  should  excuse  no  man.     3  Coke,  78. 

Fraud  and  justice  never  dwell  together.  Wingate,  Max. 
680. 

Fraud  lies  hid  in  general  expressions. 

Fraud  deserves  fraud.  Plowd.  100;  Branch,  Princ. 
This  is  very  poor  law. 

Freight  is  the  mother  of  wages.  2  Show.  283 ;  3 
Kent,  Comm.  196;  i  Hagg.  227;  Smith,  Merc.  Law, 
548;  Cauders,  Mar.  Law,  339-343.  39i.  398;  Hilt.  N.  Y. 
I,  17;  5  Johns.  N.  Y.  154;  II  Id.  279;  12  Id.  324. 
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The  frequency  of  an  act  effects  much.  4  Coke,  78; 
Wingate,  Max.  192. 

Fruits  enhance  an  inheritance. 

Hanging  fruits  make  part  of  the  land.  Dig.  6.  i.  44; 
2  Bouvier,  Inst.  n.  1578. 

Gathered  fruits  do  not  make  a  part  of  the  farm.  Dig. 
19.  I.  17.  I ;  2  Bouvi«r,  Inst.  n.  1578. 

Grain  which  is  sown  is  understood  to  form  a  part  of  the 
soil.     Inst.  2.  I.  32. 

He  in  vain  sues,  who  cannot  prosecute  his  judgment 
with  effect.     Fleta,  lib.  6,  c.  37,  §  9. 

The  power  which  never  comes  to  be  exercised  is  vain. 
2  Coke,  51. 

An  event  is  vainly  expected  from  which  no  effect  fol- 
lows. 

Laws  are  made  to  no  purpose  unless  for  those  who  are 
subject  and  obedient.     7  Coke,  13. 

That  is  done  vainly  by  many  things,  which  might  be 
accomplished  by  fewer.  Jenk.  Cent.  Cas.  68;  Wingate, 
Max.  177. 

Vainly  does  he  who  offends  against  the  law  seek  the 
help  of  the  law.  2  Hale,  PI.  Cr.  386;  Broom,  Max.  3d 
Lond.  ed.  255. 

Vainly  you  ask  that  which  you  will  immediately  be  com- 
pelled to  restore  to  another.  Jenk.  Cent.  Cas.  256;  Broom, 
Max.  3d  Lond.  ed.  310. 

It  is  vain  to  prove  that  which  if  proved  would  not  aid 
the  matter  in  question.     Broom,  Max.  3d  Lond.  ed.  255. 

A  madman  has  no  will.  Dig.  50.  17.  5 ;  Id.  i.  18.  13.  i ; 
Broom,  Max.  3d  Lond.  ed.  282. 

A  madman  is  considered  as  absent.     Dig.  50.  17.  24.  i. 

A  lunatic  cannot  make  a  contract.  Dig.  50.  17.  5;  i 
Story,   Contr.  4th   ed.   p.   76. 

A  madman  is  punished  by  his  madness  alone.  Coke, 
Litt.  247;  Broom,  Max.  3d  Lond.  ed.  14;  4  Sharswood, 
Blackst.  Coram.  24,  25. 
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An  insane  person  who  knows  not  what  he  does  cannot 
make  a  bargain,  nor  transact  any  business.     4  Coke,  126. 

Insanity  prevents  marriage  from  being  contracted,  be- 
cause consent  is  needed,  i  Ves.  &  B.  Ch.  140;  i  Black- 
stone,  Comm.  439 ;  4  Johns.  Ch.  N.  Y.  343,  345. 

.It  is  not  theft  where  the  commencement  of  the  detention 
arises  through  the  owner  of  the  thing.    Coke,  3d  Inst.  107. 

A  general  expression  is  to  be  construed  generally.  8 
Coke,  116;  I  Ed.  Ch.  96. 

A  general  expression  implies  nothing  certain.  2  Coke, 
34;  Wingate,  Max.  164. 

What  is  general  prevails,  or  is  worth  as  much,  among 
things  general,  as  what  is  particular  among  things  par- 
ticular.    II  Coke,  59. 

Things-  general  precede,  things  special  follow.  Reg. 
Brev. ;  Branch,  Princ. 

Things  general  do  not  derogate  from  things  special. 
Jenk.  Cent.  Cas.  120. 

General  things  are  to  be  put  before  particular  things. 

General  words  are  understood  in  a  general  sense.  Coke, 
3d  Inst.  76 ;  Broom  Max.  3d  Lond.  ed.  577. 

Things  special  take  from  things  general.  Halkers, 
Max.  51. 

A  general  clause  does  not  extend  to  those  things  which 
are  previously  provided  for  especially.     8  Coke,  154. 

A  general  rule  is  to  be  understood  generallv.     6  Coke, 

65- 

That  is  a  viperine  gloss  which  eats  out  the  vitals  of  the 
text.     10  Coke,  70;  2  Bulstr.  79. 

False  grammar  does  not  vitiate  a  deed.    9  Coke,  48. 

It  is  more  serious  to  hurt  divine  than  temporal  majesty. 
II  Coke,  29. 

We  have  the  best  witness,  a  confessing  defendant. 
Foster,  Crim.  Law,  243.  See  2  Hagg.  315;  i  Phillips, 
Ev.  397. 

God,  and  not  man,  makes  the  heir.     Bracton,  62  b. 
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Heir  is  a-  collective  name. 

To  the  next  heir,  whether  a  relation  .or  a  stranger,  cer- 
tainly a  dangerous  guardian,  let  no  one  be  committed. 
Coke,  Litt.  88  b. 

Inheritance  is  the  succession  to  every  right  which  was 
possessed  by  the  late  possessor.     Coke,  Litt.  237. 

The  right  of  inheritance  is  nothing  else  than  the  faculty 
of  succeeding  to  all  the  rights  of  the  deceased.  Dig.  50. 
17.  62. 

The  inheritance  never  ascends.  Glanville,  i.  7,  c.  i; 
Broom,  Max.  2d  Lond.  ed.  469;  2  Sharswood,  Blackst. 
Comm.  212,  n. ;  3  Greenleaf,  Cruise,  Real  Prop.  331 ;  i 
Stephen,  Comm.  378.  Abrogated  by  stat.  3  &  4  Will.  IV. 
c.  106,  §  6. 

By  the  title  of  heirs,  come  the  heirs  of  heirs  to  infinity. 
Coke,  Litt.  9. 

An  heir  is  another  self,  and  a  son  is  a  part  of  the  father. 

An  heir  is  either  by  right  of  property  or  right  of  repre- 
sentation.    3  Coke,  40. 

The  heir  is  the  same  person  with  the  ancestor.  Coke, 
Litt.  22. 

Heir  is  a  term  of  law ;  son,  one  of  nature. 

The  heir  is  a  part  of  the  ancestor.  Coke,  Litt.  22  b; 
3  Hill,  N.  Y.  165,  167. 

The  heir  of  my  heir  is  my  heir.     Wharton,  Law  Diet. 

He  is  the  lawful  heir  whom  the  marriage  demonstrates. 
Mirror  of  Just.  70 ;  Fleta.  1.  6,  c.  i ;  Dig.  2.  4.  5 ;  Coke, 
Litt.  7  b;  Broom,  Max.  3d  Lond.  ed.  457.  As  to  the  ap- 
plication of  the  principle  when  the  marriage  is  subsequent 
to  the  birth  of  the  child,  see  2  Clark  &  F.  Hou.  L.  571 ;  6 
Bingh.  N.  c.  385 ;  5  Wheat.  226,  262,  n. 

An  heir  minor,  under  twenty-one  years  of  age,  is  not 
answerable,  except  in  the  matter  of  dower.     F.  Moore, 

348. 

He  who  has  committed  iniquity  shall  not  have  equity. 
Francis,  2d  Max. 
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He  who  will  have  equity  done  to  him  must  do  equity 
to  the  same  person.    4  Bouvier,  Inst.  n.  3723. 

This  shall  be  preserved  which  is  useful  in  the  beginning. 
Dig.  50.  17.  23 ;  Bracton,  ;  3  &. 

A  man  shall  not  be  punished  for  suing  out  writs  in  the 
king's  court,  whether  he  be  right  or  wrong.  Coke,  2d 
Inst.  228. 

Law  is  established  for  the  benefit  of  man. 

A  man  may  be  capable  and  incapable  at  divers  times.  5 
Coke,  98. 

Man  {homo)  is  a  term  of  nature;  person  (persona),  of 
the  civil  law.     Calvirws,  Lex. 

The  hour  is  not  of  much  consequence  as  to  the  sub- 
stance of  business,  although  in  appeal  it  is  sometimes 
mentioned,     i  Bulstr.  82. 

Enemies  are  those  upon  whom  we  declare  war,  or  who 
declare  it  against  us;  all  others  are  traitors  or  pirates.  7 
Coke,  24;  Dig.  50.  16.  118;  i  Sharswood,  Blackst.  Comm. 

257- 

That    is    certain    which   may   be   rendered    certain,      i 

Bouvier,  Inst.  n.  929 ;  2  Blackstone,  Comm.  143 ;  4  Kent, 

Comm.  462;  4  Pick.  Mass.  179;  Broom,  Max.  3d  Lond.  ed. 

556. 

That  is  perfect  which  is  complete  in  all  its  parts.     9 

Coke,  9. 

We  are  able  to  do  that  which  we  can  do  lawfully. 
Lane,  116. 

That  which  is  more  remote  does  not  draw  to  itself  that 
which  is  nearer,  but  the  contrary  in  every  case.  Coke, 
Litt.  164. 

What  belongs  to  us  cannot  be  transferred  to  another 
without  our  consent.  Dig.  50.  17.  11.  But  this  must  be 
understood  with  this  qualification,  that  the  government 
may  take  property  for  public  use,  paying  the  owner  its 
value,    Th^  title  to  property  may  also  be  acquired,  with- 
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out  the  consent  of  the  owner,  by  a  judgment  of  a  com- 
petent tribunal. 

To  be  at  once  the  person  acting  and  the  person  acted 
upon  is  impossible.     Jenk.  Cent.  Cas.  40. 

It  is  the  same  thing  to  do  a  thing  as  not  to  prohibit  it 
when  in  your  power.     3  Coke,  Inst.   158. 

It  is  the  same  thing  to  say  nothing  and  not  to  say  suf- 
ficiently.    Coke,  2d  Inst.  178. 

What  does  not  appear,  and  what  is  not,  are  the  same; 
it  is  not  the  defect  of  the  law,  but  the  want  of  proof. 

To  be  able  to  know  is  the  same  as  to  know.  This  maxim 
is  applied  to  the  duty  of  every  one  to  know  the  law. 

It  is  the  same  thing  not  to  exist  and  not  to  appear. 
Jenk.  Cent.  Cas.  207. 

Idem  always  relates  to  the  next  antecedent.     Coke,  Litt. 

385- 

irue  identity  is  collected  from  a  number  of  signs. 
Bacon,  Reg.  29. 

Ignorance  of  those  things  which  every  one  is  bound  to 
know  excuses  not.  Hale,  PI.  Cr.  42.  See  Tindal,  C.  J., 
ID  Clark  &  F.  Hou.  L.  210;  Broom,  Max.  3d  Lond.  ed. 
245 ;  4  Sharswood,  Blackst.  Comm.  27. 

Ignorance  of  fact  may  excuse,  but  not  ignorance  of  law. 

Ignorance  of  facts  excuses,  ignorance  of  law  does  not 
excuse,  i  Coke,  177;  4  Bouvier,  Inst.  n.  3828;  Broom, 
Max.  3d  Lond.  ed.  231 ;  i  Fonblanque,  Eq.  5th  ed.  119,  n. 

The  ignorance  of  the  judge  is  the  misfortune  of  the 
innocent.     Coke,  2d  Inst.  591.  , 

Ignorance  of  the  law  is  no  excuse.  8  Wend.  N.  Y.  267, 
284;  18  Id.  586,  588;  6  Paige,  Ch.  N.  Y.  189,  195;  i 
Edw.  Ch.  N.  Y.  467,  472. 

Ignorance  of  law  which  every  one  is  bound  to  know, 
excuses  no  one.  2  Coke,  3  &;  i  Plowd.  343 ;  per  Ld. 
Campbell,  9  Clark  &  F.  324;  Broom,  Max.  3d.  Lond.  ed. 
232;  7  Carr.  &  P.  456;  2  Kent,  Comm.  491. 
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Ignorance  of  law  excuses  no  one.  4  Bouvier,  Inst.  n. 
3828;  I  Story,  Eq.  Jur.  §111. 

Terms  being  unknown,  the  art  also  is  unknown.  Coke, 
Litt.  2. 

The  law  holds  him  excused  who  chose  that  his  blood 
should  be  redeemed  on  any  terms.  Dig. .48.  21.  i;  i 
Sharswood,  Blackst.  Comm.  131. 

That  which  is  not  otherwise  lawful  necessity  makes  law- 
ful, and  necessity  makes  a  privilege  which  supersedes  the 
law.     10  Coke,  61. 

That  which  is  united  to  another  is  extinguished,  nor 
can  it  be  any  more  independent.     Godolph.  169. 

Immovables  follow  (the  law  of)  their  locality.  2  Kent, 
Comm.  67. 

Ignorance,  or  want  of  skill,  is  considered  a  fault,  i.  e. 
a  negligence,  for  which  one  who  professes  skill  is  respon- 
sible. Dig.  50.  17.  132;  I  Bouvier,  Inst.  n.  1004;  2  Kent, 
Comm.  588 ;  4  Ark.  523. 

Lack  of  skill  is  the  greatest  punishment  of  artisans. 
1 1  Coke,  54  a. 

Impersonality  neither  concludes  nor  binds.     Coke,  Litt. 

352. 

He  is  to  be  judged  impious  and  cruel  who  does  not 
favor  liberty.     Coke,  Litt.  124. 

There  is  no  obligation  to  perform  impossible  things. 
Dig.  50.  18.  185;  I  Pothier,  Obi.  pt.  i,  c.  i,  s.  4,  §  3;  2 
Story,  Eq.  Jur.  6th  ed.  763;  Broom,  Max.  3d  Lond.  ed. 
228. 

Impossibility  is  an  excuse  in  the  law.  Coke,  Litt.  29; 
Broom,  Max.  3d  Lond.  ed.  223. 

Impunity  offers  a  continual  bait  to  a  delinquent.  4 
Coke,  45. 

Impunity  always  invites  to  greater  crimes.     5  Coke,  109. 

In  buildings  a  stone  badly  placed  is  not  to  be  removed. 
II  Coke,  69. 

When  the  parties  have  equal  rights,  the  condition  of  the 
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possessor  is  the  better.  Mitford,  Eq.  Plead.  215;  Jeremy, 
Eq.  Jur.  285;  I  Maddock,  Chanc.  Prac.  170;  Dig.  50.  17. 
128;  Broom,  Max.  3d  Lond.  ed.  634;  Plowd.  296. 

In  alternatives,  the  debtor  has  the  election. 

When  obscurities,  ambiguities,  or  faults  of  expression 
render  the  meaning  of  an  enactment  doubtful,  that  in- 
terpretation shall  be  preferred  which  is  most  consonant 
to  equity,  especially  where  it  is  in  conformity  with  the 
general  design  of  the  legislature.  Dig.  i.  3.  19;  Broom, 
Max.  3d  Lond.  ed.  513;  Bacon,  Max.  Reg.  3;  Coke,  2d 
Inst.  173. 

When  there  are  ambiguous  expressions,  the  intention 
of  him  who  uses  them  is  especially  to  be  regarded.  This 
maxim  of  Roman  law  was  confined  to  wills.  Dig.  50.  17. 
96;  Broom,  Max.  3d  Lond.  ed.  506. 

In  more  atrocious  crimes,  the  intent  is  punished  though 
the  effect  does  not  follow.     2  Rolle,  89. 

In  cases  of  extreme  necessity,  every  thing  is  in  common. 
Hale,  PI.  Cr.  54;  Broom,  Max.  i. 

If  in  a  contract  for  a  loan  there  is  inserted  a  clause  that 
fraud  should  not  be  accounted  of,   such  clause  is  void. 

Dig.  13-  7-  17- 

In  conjunctives  each  part  must  he  true.  Wingate, 
Max.  13. 

In  similar  cases,  the  remedy  should  be  similar.     Hardr. 

65- 

In  customs,  not  the  length  of  time  but  the  strength  of 

the  reason  should  be  considered.     Coke,  Lift.  141. 

In  contracts,  the  interpretation  or  construction  should 
be  liberal;  in  wills,  more  liberal;  in  restitutions,  most 
liberal.     Coke,  Litt.  112  a. 

In  contracts,  those  things  which  are  of  custom  and 
usage  are  tacitly  implied.  Broom,  Max.  3d  Lond.  ed. 
759 ;  3  Bingh.  N.  c.  814,  818 ;.  Story,  BHss,  §i  143 ;  3  Kent, 
Comm.  260. 

In  negotiating  a  sale,  an.  ambiguous  agreement  is  to  be 

273 


THE  TRIAL  LAWYERS'  ASSISTANT. 

interpreted  against  the  seller.     Dig.  50.  17.   172;   18.   i. 
21. 

In  agreements,  the  rule  is  to  regard  the  intention  of  the 
contracting  parties  rather  than  their  words.  Dig.  50.  16. 
219;  2  Kent,  Comm.  555;  Broom,  Max.  3d  Lend.  ed.  491; 
17  Johns.  N.  Y.  150. 

In  criminal  cases,  the  proofs  ought  to  be  clearer  than  the 
light.     Coke,  3d  Inst.  210. 

In  criminal  cases,  a  general  malice  of  intention  is  suf- 
ficient, with  an  act  of  equal  or  corresponding  degree. 
Bacon,  Max.  Reg.  15;  Broom,  Max.  3d  Lond.  ed.  291. 

In  criminal  acts,  the  will  will  be  taken  for  the  deed. 
Coke,  3d  Inst.  106. 

In  disjunctives,  it  is  sufficient  if  either  part  be  true. 
Wingate,  Max.  13;  Coke,  Litt.  225  a;  10  Coke,  50;  Dig. 
50.  17.  no. 

In  doubtful  matters,  the  more  favorable  are  to  be  pre- 
ferred.    Dig.  50.  17.  56;  2  Kent,  Comm.  557. 

In  doubtful  cases,  the  more  worthy  is  to  be  taken. 
Branch,  Princ. 

In  doubtful  cases,  there  is  no  presumption  in  favor  of 
the  will.     Croke  Car.  51. 

In  a  doubtful  case,  that  is  the  construction  of  the  law 
which  the  words  indicate. 

In  doubt,  the  gentler  course  is  to  be  followed. 

In  doubt,  the  safer  course  is  to  be  adopted. 

The  less  is  always  included  in  the  greater.  Dig.  50.  17. 
no. 

In  the  construction  of  instruments,  bad  grammar  is  to  be 
avoided  as  much  as  possible.  6  Coke,  39;  2  Parsons, 
Contr.  26. 

In  a  deed  which  may  be  considered  good  or  bad,  the  law 
looks  more  to  the  good  than  to  the  bad.     Coke,  Litt.  78. 

In  things  favored,  what  does  good  is  more  regarded 
than  what  does  harm.     Bacon,  Max.  Reg.  12. 
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In  favor  of  life,  liberty,  and  innocence,  all  things  are 
to  be  presumed.     Lofft,  125. 

A  legal  fiction  is  always  consistent  with  equity.  11 
Coke,  51;  Broom,  Max.  3d  Lond.  ed.  120,  123;  17  Johns. 
N.  Y.  348;  3  Sharswood,  Blackst.  Comm.  43-283. 

Error  dwells  in  general  expressions.  3  Sumn.  C.  C. 
290. 

In  general,  whoever  says  anything,  whether  plaintiff  or 
defendant,  must  prove  it.     Best,  Ev.  294,  §  252. 

Penal  actions  arising  from  any  thing  of  a  criminal 
nature  do  not  pass  to  heirs.     Coke,  2d  Inst.  442. 

In  things  that  are  favorable  to  the  spirit,  though  in- 
jurious to  property,  an  extension  of  the  statute  should 
.be  sometimes  made,     ro  Coke,  loi. 

In  those  things  which  by  common  right  are  conceded  to 
all,  the  custom  of  a  particular  country  or  place  is  not 
to  be  alleged.     11  Coke,  85. 

In  judicial  proceedings,  infancy  is  aided  or  favored. 
Jenk.  Cent.  CaS.  46. 

In  law,  none  is  credited  unless  he  is  sworn.  All  the 
facts  must,  when  established  by  witnesses,  be  under  oath 
or  affirmation.     Croke,  Car.  64. 

In  law,  the  proximate  and  not  the  remote  cause  is  to 
be  looked  to.  Bacon,  Max.  Reg.  i ;  Broom,  Max.  3d 
Lond.  ed.  202.     See  2  Parsons,  Contr.  455. 

In  the  greater  sum  is  contained  the  less.     5  Coke,  115. 

In  offences,  the  intention  is  regarded,  not  the  event. 
Dig.  48.  8.  14;  Bacon,  Max.  Reg.  7;  Broom,  Max.  3d 
Lond.  ed.  292. 

In  a  tort,  ratification  is  equivalent  to  a  command.  Dig. 
50.  17.  152.  2. 

In  the  greatest  power  there  is  the  least  liberty.     Hob. 

159- 
No  commerce  should  be  in  illicit  goods.     3  Kent,  Comm. 

262,  n. 
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Where  the  expression  of  the  will  of  one  who  seeks  to 
manumit  a  slave  is  ambiguous,  liberty  is  to  be  favored. 
Dig.  50.  17.  179. 

Where  there  is  obscurity,  we  usually  regard  what  is 
probable  and  what  is  generally  done.     Dig.  50.  17.  114. 

In  obscure  cases,  we  follow  that  which  is  least  so.  Dig. 
SO.  17.  9. 

All  thmgs  are  presumed  against  a  wrong-doer,  i  Vern. 
Ch.  19;  I  P.  Will.  731 ;  I  Chanc.  Cas.  292. 

In  every  action  where  two  distresses  concur,  as  those 
in  rem  and  in  personam,  that  is  to  be  chosen  which  is  most 
dreaded,  and  which  binds  most  firmly.  Bracton,  372; 
Fleta,  I.  6,  c.  14,  §  2h. 

In  every  thing,  the  thing  is  born  which  destroys  the 
thing  itself.     Coke,  2d.  Inst.  15. 

In  every  contract,  whether  nominate  or  innominate, 
there  is  implied  an  exchange,  i.  e.  a  consideration. 

In  all  obligations,  when  iio  time  is  fixed  for  the  pay- 
ment, the  thing  is  due  immediately.     Dig.  50.  17.  14. 

In  all  trials  for  penal  offences,  allowance  is  made  for 
youth  and  lack  of  discretion.  Dig.  50.,  17.  108;  Broom, 
Max.  3d  Lond.  ed.  282. 

In  all  affairs  indeed,  but  principally  in  those  which  con- 
cern the  administration  of  justice,  equity  should  be  re- 
garded.    Dig.  50.  17.  90. 

When  two  parties  have  equal  rights,  the  advantage  is 
always  in  favor  of  the  possessor.     Dig.  50.  17.  128. 

When  the  parties  are  equally  in  the  wrong,  the  con- 
dition of  the  possessor  is  better.  1 1  Wheat.  258 ;  3  Cranch. 
244 ;  Cowp.  341 ;  Broom,  Max.    325 ;  4  Bouvier,  Inst.  n. 

3724- 

Where  both  parties  are  equally  in  fault,  the  condition 
of  the  defendant  is  preferable.  11  Mass.  376;  Broom, 
Max.   3d  Lond.  ed.   265;    i    Story,   Contr.   4th  ed.    591 

592- 

The  action  in  personam  is  that  by  which  we  sue  him  who 
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is  under  obligation  to  us  to  do  something  or  give  some- 
thing.    Dig.  44.  7.  25 ;  Bracton,  loi  b. 

In  penal  cases,  the  more  favorable  interpretation  is  to 
be  made.     Dig.  50.  17.  155.  2;  Plowd.  S6b;  2  Hale,  PI. 

Cr.  365- 

In  things  preparatory  before  trial,  the  plaintiff  is 
favored.     Coke,  2d  Inst.  57. 

In  the  presence  of  the  superior  power,  the  minor  power 
ceases.  Jenk.  Cent.  Cas.  214;  Cas.  temp.  Hardw.  28;  13 
How.  142;  13  Q.  B.  740. 

In  the  price  of  buying  and  selling,  it  is  naturally  allowed 
to  the  contracting  parties  to  overreach  each  other.  1 
Story,  Contr.  4th  ed.  606. 

No  one  can  be  judge  in  his  own  cause.     12  Coke,  13. 

In  whatever  thing  one  offends,  in  that  he  is  rightfully 
to  be  punished.     Coke,  Lift.  233  b. 

One  co-proprietor  can  exercise  no  authority  over  the 
common  property  against  the  will  of  the  other.  Dig.  10. 
3.  28. 

In  a  doubtful  case,  to  follow  the  milder  interpretation 
is  not  less  the  more  just  than  it  is  the  safer  course.  Dig. 
SO.  17.  192.  2;  Id.  28.  4.  3. 

In  a  doubtful  matter,  the  negative  is  to  be  understood 
rather  than  the  affirmative.     Godb.  37. 

Where  a  thing  is  owned  in  common,  it  is  agreed  that  the 
cause  of  him  prohibiting  (its  use)  is  the  stronger.  Dig. 
10.  3.  28 ;  3  Kent,  Comm.  45 ;  Potheir,  Traite  du  Con.  de 
Soc.  n.  90;  16  Johns.  N.  Y.  438,  491. 

It  is  extremely  unjust  that  any  one  should  be  judge  in 
his  own  cause. 

He  errs  who  alleges  the  authorities  of  law  in  things 
manifest;  because  obvious  truths  need  not  be  proved.  5 
Coke,  67. 

The  action  in  rem  is  that  by  which  we  seek  our  property 
which  is  possessed  by  another,  and  is  always  against  him 
who  possesses  the  property.     Dig.  44.  7.  25;  Bracton,  102. 
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In  the  state,  the  laws  of  war  are  to  be  greatly  preserved. 
Coke,  2d  Inst.  58. 

The  heir  succeeds  to  the  restitution,  not  the  penalty. 
Coke,  2d  Inst.  198. 

The  most  favorable  construction  is  to  be  made  in  resti- 
tutions.    Coke,  Litt.  112. 

In  payments,  more  must  not  be  received  than  has  been 
received  once  for  all.    9  Coke,  53. 

In  contracts,  when  the  question  is  what  was  agreed 
upon,  the  terms  are  to  be  interpreted  against  the  party 
offering  them.  Dig.  45.  i.  38.  18.  Chancellor  Kent  re- 
marks that  the  true  principle  appears  to  be  "  to  give  the 
contract  the  sense  in  which  the  person  making  the  promise 
believes  the  other  party  to  have  accepted  it,  if  he  in  fact 
did  so  understand  and  accept  it."  2  Kent,  Comm.  7th 
ed.  721 ;  2  Day,  Conn.  281 ;  i  Duer,  Ins.  159,  160;  Broom, 
Max.  3d  Lond.  ed.  534;  Dig.  45.  i.  38,  §  18. 

In  agreements,  reference  is  had  to  the  time  at  which 
they  were  made.     Dig.  50.  17.  :44.  i. 

Every  one  is  more  dull  in  his  own  business  than  in  that 
of  another.    Coke,  Litt.  377. 

In  testaments,  we  should  seek  diligently  the  will  of  the 
testator.  But,  says  Dodderidge,  C.  J.,  "  this  is  to  be  ob- 
served with  these  two  limitations;  ist,  his  intent  ought 
to  be  agreeable  to  the  rules  of  the  law;  2d,  his  intent 
ought  to  be  collected  out  of  the  words  of  the  will."  3 
Bulstr.  103 ;  Broom,  Max.  3d  Lond.  ed.  494. 

In  testaments,  the  will  of  the  testator  should  be  liberally 
construed.  That  is  to  say,  a  will  shall  receive  a  more 
liberal  construction  than  its  strict  meaning,  if  alone  con- 
sidered, would  permit.  Dig.  50.  17.  12;  Cujac.  ad  loc. 
cited  3  Pothier,  Pand.  46;  Broom,  Max.  3d  Lond.  ed. 

507- 

A  part  is  included  in  the  whole.     Dig.  t;o.  17.  113. 

In  the  delivery  of  writings  (deeds),  not  what  is  said  but 
what  is  done  is  to  be  considered.     9  Coke,  137. 
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Let  the  surety  be  holden  for  the  true  quantity  unless  he 
agreed  for  a  certain  quantity.     17  Mass.  597. 

In  words,  not  the  words,  but  the  thing  and  the  mean- 
ing is  to  be  inquired  after.     Jenk.  Cent.  Cas.  132. 

In  discourses,  it  is  to  be  seen  not  from  what,  but  to 
what,  it  is  advanced.     Ellesmere,  Postn.  62. 

A  fire  does  not  release  a  debtor  from  his  debt.  Code, 
4.  2.  II. 

Things  uncertain  are  held  for  nothing.     Dav.  33. 

An  uncertain  quantity  vitiates  the  act.     i  Rolle,  465. 

It  is  improper,  unless  the  whole  law  has  been  examined, 
to  give  judgment  or  advice  uppn  a  view  of  a  single 
clause  in  it.     Dig.  i.  3.  24.     See  Hob.  171  a. 

It  is  improper  to  pass  an  opinion  on  any  part  of  a  sen- 
tence  without    examining   the   whole.     Hob.    171. 

The  inclusion  of  one  is  the  execution  of  another.  11 
Coke,  58. 

Residence  creates  domicile.  Arnold  v.  United  Ins.  Co., 
I  Johns.  Cas.  N.  Y.  363,  366. 

An  inconvenience  does  not  solve  an  argument. 

Things  incorporeal  are  not  acquired  by  war.  6  Maule 
&  S.  104. 

Laws  were  made  lest  the  stronger  should  have  unlimited 
power.     Dav.  36. 

The  undefined  is  equivalent  to  the  whole,     i  Ventr.  368. 

The  undefined  supplies  the  place  of  the  whole.     4  Coke, 

77- 

The  voyage  insured  is  an  independent  or  distinct  thing 
from  the  voyage  of  the  ship.     3  Kent,  Comm.  318,  n. 

Speech  is  the  index  of  the  mind. 

In  a  gift  there  may  be  manner,  condition,  and  cause: 
as  (ut),  introduces  a  manner;  if  (si),  a  condition;  because 
(quia),  a  cause.     Dy.  138. 

An  infant  does  not  differ  much  from  a  lunatic.  Bracton, 
1.  3,  c.  2,  §  8;  Dig.  50.  17.  5.  40;  I  Story,  Eq.  Jur.  §'§: 
223,  224,  242. 
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That  which  is  infinite  or  endless  is  reprehensible  in  law. 
9  Coke,  45-. 

The  most  unjust  peace  is  to  be  preferred  to  the  justest 
war.     i8  Wend.  N.  Y.  257,  305. 

It  is  inequitable  to  permit  some  to  trade  and  to  prohibit 
others.     Coke,  3d  Inst.  181. 

It  is  unjust  for  any  one  to  be  judge  in  his  own  cause. 
12  Coke,  13. 

It  is  against  equity  for  freemen  not  to  have  the  free  dis- 
posal of  their  own  property.  Coke,  Litt.  223.  See  i 
Bouvier,  Inst.  nn.  455,  460. 

An  injury  is  done  to  him  of  whom  a  reproachful  thing 
is  said,  or  concerning  whom  an  infamous  song  is  made. 
9  Coke,  60. 

A  wrong  does  not  excuse  a  wrong.  Broom,  rMax.  3d 
Lond.  ed.  247,  343,  349;  11  Exch.  822;  15  Q.  B.  276;  it 
Ell.  &  B.  76 ;  Branch,  Princ. 

A  wrong  is  not  presumed.     Coke,  Litfc  232. 

No  one  shall  profit  by  his  own  wrong. 

It  is  unjust  to  give  judgment  or  advice  concerning  any 
particular  clause  of  a  law  without  having  examined  the 
whole  law.    8  Coke,  iiy  b. 

He  is  insane  who,  reason  being  thrown  away,  does  every 
thing  with  violence  and  rage.     4  Coke,  128. 

An  instant  is  the  end  of  one  time  and  the  beginning 
of  another.     Coke,  Litt.  185. 

A  hidden  intention  is  bad.     2  Bulstr.  179. 

Intentions  ought  to  be  subservient  to  the  laws,  not  the 
laws  to  intentions.     Coke,  Litt.  314. 

My  intent  gives  a  name  to  my  act.     Hob.  123. 

Among  other  methods  of  acquiring  property,  a  great, 
much-used,  and  celebrated  method  is  that  of  gift.  Brac- 
ton,  II. 

It  has  been  often  settled  that  things  which  took  place  be- 
tween other  parties  cannot  prejudice.      Coke,  7.  60.  i.  2. 

It  sometimes  happens  that  a  plea  which  seems  frimd 
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facie  just,  nevertheless  is  injurious  and  unequal.  Inst. 
4.  14;  4.  14.  I.  2. 

It  concerns  the  commonwealth  that  crimes  do  not  remain 
unpunished.     Jenk.  Cent.  Cas.  30,  31. 

It  concerns  the  republic  that  no  one  misuse  his  property. 
6  Coke,  36. 

It  concerns  the  commonwealth  that  we  be  preserved. 
12  Coke,  62. 

It  concerns  the  commonwealth  that  things  adjudged  be 
not  rescinded. 

It  concerns  the  commonwealth  that  men's  last  wills 
be  sustained.     Coke,  Litt.  236. 

It  concerns  the  commonwealth  that  prisons  be  secure. 
Coke,  2d  Inst.  589. 

It  benefits  the  state  to  preserve  peace  in  the  kingdom, 
and  to  prudently  decline  whatever  is  adverse  to  it.  Coke, 
2d  Inst.  158. 

It  concerns  the  commonwealth  that  every  one  use  his 
property  properly.     6  Coke,  37. 

It  concerns  the  commonwealth  that  there  be  a  limit  to 
litigation.     Coke,  Litt.  303. 

To  interpret  and  reconcile  laws  so  that  they  harmonize 
is  the  best  mode  of  construction.     8  Coke,  169. 

Such  a  construction  is  to  be  made  that  the  subject 
may  have  an  effect  rather  than  none.     Jenk.  Cent.  Cas. 

198. 

In  ambiguous  things,  such  a  construction  should  be 
made,  that  what  is  inconvenient  and  absurd  may  be 
avoided.     Coke,  4th  Inst.  328. 

Repeated  interruptions  do  not  defeat  a  prescription  once 
obtained.     Coke,  2d  Inst.  654. 

He  dies  intestate  who  either  has  made  no  will  at  all  or 
has  not  made  it  legally,  or  whose  will  which  he  had  made 
has  been  annulled  or  become  ineffectual,  or  from  whom 
there  is  no  living  heir.     Inst.  3.  i.  pr.;  Dig.  38.  16.  i ;  50. 

16.  64. 
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Useless  labor  and  without  fruit  is  not  the  effect  of  law. 
Coke,  Litt.  127;  Wingate,  Max.  38. 

He  who  finds  a  libel  and  does  not  destroy  it,  is  pun- 
ished.    F.  Moore,  813. 

No  one  is  obliged  to  accept  a  benefit  against  his  consent. 
Dig.  50.  17.  69;  Broom,  Max.  3d  Lond.  ed.  625.  But  if 
he  does  not  dissent, '  he  will  be  considered  as  assenting. 

The  laws  themselves  desire  that  they  should  be  governed 
by  right.     Coke,  Litt.  174  b,  quoted  from  Cato. 

Anger  is  a  short  insanity.    4  Wend.  N.  Y.  336,  355. 

The  law  is  so  written.     26  Barb.  N.  Y.  374,  380. 

Let  the  relation  be  so  made  that  the  disposition  may 
stand.     6  Coke,  76. 

Iter  is  the  right  of  going  or  walking,  and  does  not  in- 
clude the  right  of  driving  a  beast  of  burden  or  a  carriage. 
Coke,  Litt.  56  a;  Inst.  2.  3.  pr. ;  i  Mack.  Civ.  Law,  343, 

§  314- 

A  judge  ought  always  to  regard  equity.  Jenk.  Cent. 
Cas.  45. 

A  judge  ought  always  to  have  equity  before  his  eyes. 
Jenk.  Cent.  Cas.  58. 

A  good  judge  should  do  nothing  from  his  own  arbitrary 
will,  or  from  the  dictates  of  his  private  wishes;  but  he 
should  pronounce  according  to  law  and  justice.  7  Coke, 
27  a. 

The  judge  is  condemned  when  the  guilty  are  acquitted. 

The  judge  ought  to  decide  according  to  the  allegations 
and  the  proofs. 

The  judge  is  the  speaking  law.     7  Coke,  4  a. 

A  judge  should  have  two  salts :  the  salt  of  wisdom, 
lest  he  be  insipid ;  and  the  salt  of  conscience,  lest  he  be 
devilish.     Coke,  3d  Inst.  147. 

A  judge  cannot  be  a  witness  in  his  own  cause.  Coke, 
4th  Inst.  279. 

A  judge  cannot  punish  a  wrong  done  to  himself.  12 
Coke,  114. 
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The  judge  does  not  give  more  than  the  plaintiff  de- 
mands.    2  Inst.  286,  case  84. 

We  are  to  judge  by  the  laws,  not  by  examples.  4  Coke, 
33  b;  4  Sharswood,  Blackst.  Comm.  405 ;   19  Johns.  N. 

Y.  513- 

Judges  are  not  bound  to  explain  the  reason  of  their 
sentence.     Jenk.  Cent.  Cas.  75. 

To  a  judge  who  exceeds  his  office  or  jurisdiction  no 
obedience  is  due.     Jenk.  Cent.  Cas.  139. 

It  is  punishment  enough  for  a  judge  that  he  is  respon- 
sible to  God.     I  Leon.  295. 

Judgments  in  the  king's  courts  are  not  to  be  annihilated, 
but  to  remain  in  force  until  annulled  by  error  or  attaint. 
Coke,  2d  Inst.  539. 

Judgments  frequently  become  matured  by  deliberation, 
never  by  hurried  process.     Coke,  3d  Inst.  210 

The  later  decisions  are  stronger  in  law.    8  Coke,  97. 

Judgments  are,  as  it  were,  the  dicta  or  sayings  of 
the    law,    and    are    received    as    truth.      Coke,    2d    Inst. 

537- 

Faith  or  credit  is  to  be  given  to  the  later  decisions.     13 

Coke,  14. 

The  judge  in  his  decision  ought  to  follow  the  rule, 
when  the  exception  is  not  proved. 

A  judge  ought  to  decide  according  to  the  allegations 
and  proofs.     Dyer,  12  a;  Halkers,  Max.  73. 

It  is  the  duty  of  a  judge  to  declare  the  law,  not  to  enact 
it.     Lofft,  42. 

It  is  the  duty  of  a  judge  to  finish  the  work  of  each  day 
within  that  day.     Dy.  12. 

It  is  the  duty  of  a  judge  to  inquire  the  times  of  things, 
as  well  as  into  things ;  by  inquiring  into  the  time  you  will 
be  safe.     Coke,  Litt.  171. 

A  judgment  given  by  an  improper  judge  is  of  no  mo- 
ment. 10  Coke,  76  b;  2  Q.  3.  1014;  13  Id.  143;  14  Mees. 
&  W.  Exch.  124;  II  Clark  &  F.  Hou.  L.  610. 
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Judgment  is  as  it  were  a  saying  of  the  law.  Coke, 
Litt.  i68. 

A  judgment  ought  not  to  be  illusory,  it  ought  to  have  its 
proper  effect.     Coke,  2d  Inst.  341. 

In  presumption  of  law,  a  judgment  is  given  against  in- 
clination.    Coke,  Litt.  248  b,  314  &. 

A  judgment  is  always  taken  for  truth.  Coke,  2d  Inst. 
380;  17  Mass.  237. 

Things  joined  have  effect.     11  East,  220. 

Ecclesiastical  laws  are  limited  within  separate  bounds. 
3  Bulstr.  53. 

Laws  are  abrogated  or  repealed  by  the  same  means  by 
which  they  are  made.     Broom,  Max.  3d  Lond.  ed.  785. 

The  laws  of  nature  are  unchangeable.  Branch,  Princ. ; 
Oliver,  Forms,  56. 

Public  rights  are  to  be  preferred  to  private.  Coke, 
Litt.  130. 

Public  rights  ought  not  to  be  decided  promiscuously 
with  private.     Coke,  Litt.  181  b. 

The  special  rights  of  the  king  are  not  granted  by  gen- 
eral words.     Jenk.  Cent.  Cas.  103. 

The  right  of  blood  and  kindred  cannot  be  destroyed  by 
any  civil  law.  Dig.  50.  17.  9;  Bacon,  Max.  Reg.  11; 
Broom,  Max.  3d  Lond.  ed.  474. 

An  oath  is  indivisible;  it  is  not  to  be  held  partly  true 
and  partly  false.     Coke,  4th  Inst.  274. 

To  swear  is  to  call  God  to  witness,  and  is  an  act  of 
religion.  Coke,  3d  Inst.  165.  See  3  Bouvier,  Inst.  3180, 
note;  i  Bentham,  Ev.  376,  371,  note. 

He  who  makes  oath  is  to  be  believed  in  judgment. 
Coke,  3d  Inst.  79. 

Jurors  ought  to  be  neighbours,  of  sufificient  estate,  and 
free  from  suspicion.     Jenk.  Cent.  Cas.  141. 

Jurors  are  the  judges  of  the  facts.  Jenk.  Cent.  Cas. 
68. 

According  to  the  laws  of  nature,  it  is  just  that  no  one 
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should  be  enriched  with  detriment  and  injury  to  another, 
i.  e.  at  an&ther's  expefise.     Dig^-  501  ry.  200. 

It  is  not  consonant  to  justice  that  any  accessory  should 
be  convicted  in  the  king's  court  before  any  one  has  been 
attainted  of  the  fact.     Coke,  2d  Inst.  183. 

The  effect  of  a  law  consists  in  the  execution.  Coke, 
Litt.  289  b. 

Jurisdiction  is  a  power  introduced  for  the  public  good, 
on  account  of  the  necessity  of  dispensing  justice.  10 
Coke,  73  a. 

Jurisprudence  is  the  knowledge  of  things  divine  and 
human;  the  science  of  the  just  and  the  unjust.  Dig.  i.  i, 
10.  2;  Inst.  I.  I.  I ;  Bracton,  3;  8  Johns.  N.  Y.  290,  295. 

The  jurisprudence  of  the  common  law  of  England  is  a 
science  sociable  and  copious.     7  Coke,  28  a. 

The  right  of  survivorship  does  not  exist  among  mer- 
chants, for  the  benefit  of  commerce.  Coke,  Litt.  182;  i 
Bouvier,  Inst.  n.  682. 

The  right  of  survivorship  is  preferred  to  incumbrances. 
Coke,  Litt.  185. 

The  right  of  survivorship  is  preferred  to  a  last  will. 
Coke,  Litt.  185  b. 

The  civil  law  is  what  a  people  establishes  for  itself,  i 
Johns.  N.  Y.  424,  426. 

A  right  descends,  not  the  land.     Coke,  Litt.  345. 

To  declare  the  law,  not  to  make  it.  7  Term,  696 ;  Arg. 
10  Johns.  N.  Y.  566 ;  7  Exch.  543 ;  2  Ed.  Ch.  29 ;  4  C.  B. 
560,  561 ;  Broom,  Max.  3d  Lond.  ed.  140. 

Law  is  the  science  of  what  is  good  and  just.  Dig.  i. 
I.  I.  I. 

The  law  is  the  rule  of  right;  and  whatever  is  contrary 
to  the  rule  of  right  is  an  injury.     3  Bulstr.  313. 

Right  and  fraud  never  live  together. 

A  right  cannot  arise  from  a  wrong.     4  Bingh.  639. 

A  right  in  the  thing  cleaves  to  the  person  of  the  usu- 
fructuary. 
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Natural  right  is  that  which  has  the  same  force  among 
all  men.     7.'  Coke,  12. 

Favor  ought  not  to  be  able  to  bend  justice,  power  to 
break  it,  nor  money  to  corrupt  it;  for  not  only  if  it  be 
overborne,  but  if  it  be  abandoned  or  xiegligently  observed, 
no  one  can  think  that  he  holds  any  thing  securely,  or  that 
he  will  inherit  any  thing  from  his  father,  or  be  able  to 
leave  any  thing  to  his  children.     Cicero. 

It  is  safe  not  to  obey  him  who  has  no  right.    Hob.  146. 

A  public  right  cannot  be  changed  by  agreement  of  pri- 
vate parties. 

The  law  which  governs  corporations  is  the  same  which 
governs  individuals.     16  Mass.  44. 

Law  regards  equity.  Coke,  Litt.  24  b;  Broom,  Max. 
3d  Lond.  ed.  143 ;  17  Q.  B.  292. 

A  right  growing  to  a  possessor  accrues  to  a  successor. 
Halkers,  Max.  76. 

The  law  dispenses  what  use  has  approved.  Ellesmere, 
Po.stn.  35. 

The  form  of  taking  an  oath  differs  in  language,  agrees 
in  meaning ;  for  it  ought  to  have  this  sense,  that  the  Deity 
is  invoked.    Grotius,  b.  2,  c.  13,  §  10. 

An  oath  made  in  another  cause  ought  neither  to  hurt 
nor  profit.     Coke,  4th  Inst.  279. 

Justice  is  an  excellent  virtue  and  pleasing  to  the  Most 
High.     Coke,  4th  Inst.  58. 

Justice  ought  to  be  unbought,  because  nothing  is  more 
hateful  than  venal  justice;  full,  for  justice  ought  not  to 
halt;  and  quick,  for  delay  is  a  kind  of  denial.  Coke,  2d 
Inst.  56;  Inst.  II.  pr. ;  Dig.  i.  i.  10. 

By  justice  the  throne  is  established.     Coke,  3d  Inst.  140. 

Justice  is  to  be  denied  to  none.     Jenk.  Cent.  Cas.  178. 

Justice  is  not  to  be  denied  nor  delayed.  Jenk.  Cent. 
Cas.  76.-- 

Justice  knows  neither  father  nor  mother,  justice  looks 
to  truth  alone,    i  Bulstr.  199. 
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It  is  not  just  to  make  a  bastard  after  his  death  one 
elder  born  who  all  his  life  has  been  accounted  legitimate. 
8  Coke,  loi. 

An  obligation  without  consideration,  or  upon  a  false 
consideration  (which  fails),  or  upon  unlawful  considera- 
tion, cannot  have  any  effect.  Cod.  3.  3.  4;  Chitty,  Contr. 
loth  Am.  ed.  25,  note. 

Where  the  law  gives  a  right,  it  gives  a  remedy  to 
recover.     2  Rolle,  17. 

Conscience  is  the  most  changeable  of  rules. 

The  law  favors  a  man's  life.    Year  B.  Hen.  VI.  51. 

The  law  favors  a  man's  inheritance.  Year  B.  Hen. 
VL  SI. 

The  law  would  rather  suffer  a  mischief  than  an  in- 
convenience.    Littleton,  §  231. 

Gross  negligence  is  equal  to  fraud. 

Law  construeth  every  act  to  be  lawful  when  it  standeth 
indifferent  whether  it  be  lawful  or  not.  Wingate,  Max. 
194;  Finch,  Law;  Coke,  b.  i,  c.  3,  n.  76. 

Law  construeth  things  according  to  common  possibility 
or  intendment.     Wingate,  Max.   189. 

Law   construeth   things   to   the   best.      Wingate,    Max. 

193- 

Law  construeth  things  with  equity  and  moderation. 
Wingate,  Max.  183;  Finch,  Law;  Coke,  b.  i,  c.  3,  n.  74. 

Law  disfavoreth  impossibiHties.     Wingate,  Max.   165. 

Law  disfavoreth  improbabilities.     Wingate,  Max.  161. 

Law  favoreth  charity.     Wingate,  Max.  135. 

Law  favoreth  common  right.     Wingate,  Max.   144. 

Law  favoreth  diligence,  and  therefore  hateth  folly  and 
negligence.  Wingate,  Max.  172;  Finch,  Law,  b.  i,  c. 
3,  n.  70. 

Law  favoreth  honor  and  order.     Wingate,   Max.    199. 

Law  favoreth  justice  and  right.     Wingate,  Max.  141. 

Law  favoreth  life,  liberty,  and  dower.  4  Bacon,  Works, 
345- 
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Law  favoreth  mutual  recompense.  Wingate,  Max.  loo; 
Finch,  Law,  b.  i,  c.  3,  n.  42. 

Law  favoreth  possession  where  the  right  is  equal.  Win- 
gate,  Max.  98;  Finch,  Law,  b.  i,  c.  3,  n.  36. 

Law  favoreth  public  commerce.     Wingate,  Max.  198. 

Law  favoreth  public  quiet.  Wingate,  Max.  200;  Finch, 
Law,  b.  I,  c.  3,  n.  54. 

Law  favoreth  speeding  of  men's  causes.  Wingate, 
Max.  175. 

Law  favoreth  things  for  the  commonwealth.  Win- 
gate, Max.  197;  Finch,  Law,  b.  i,  c.  3,  n.  53. 

Law  favoreth  truth,  faith,  and  certainty.  Wingate, 
Max.    154. 

Law  hateth  delays.  Wingate,  Max.  176;  Finch,  Law, 
b.   I,  c.  3,  n.  71. 

Law  hateth  new  inventions  and  innovations.  Wingate, 
Max.  204. 

Law  hateth  wrong.     Wingate,  Max.  146;  Finch,  Law, 

b.  I,  c.  3,  n.  62. 

Law  of  itself  prejudiceth  no  man.  Wingate,  Max.  148; 
Finch,  Law,  b.  i,  c.  3,  n.  63. 

Law  respecteth  matter  of  substance  more  than  matter 
of  circumstance.    Wingate,  Max.  loi ;  Finch,  Law,  b.  i, 

c.  3.  n-  39- 

Law  respecteth  possibility  of  things.  Wingate,  Max. 
104;  Finch,  Law,  b.   i,  c.  3,  n.  40. 

Law  respecteth  the  bends  of  nature.  Wingate,  Max. 
78;  Finch,  Law,  b.  i,  c.  3,  n.  29. 

Lawful  things  are  well  mixed,  unless  a  form  of  law  op- 
pose. Bacon,  Max.  Reg.  23.  "  The  law  giveth  that  favor 
to  lawful  acts,  that  although  they  be  executed  by  several 
authorities,  yet  the  whole  act  is  good."    Id. 

The  contract  makes  the  law. 

The  law  of  God  and  the  law  of  the  land  are  all  one ; 
and  both  preserve-  and  favor  the  common,  and.  public  good 
of  the  land.    Keilw.  191. 
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The  law  is  the  highest  inheritance  that  the  king  pos- 
sesses; for  by  the  law  both  he  and  all  his  subjects  are 
ruled;  and  if  there  were  no  law,  there  would  be  neither 
king  nor  inheritance.  ■  Montes.  Esprit  des  Lois,  1.  xxvii. 
ch.  23;  Broom,  Max.  3d  Lond.  ed.  i.  This  maxim  is  a 
clear  statement  of  the  necessity  of  observing  the  laws 
under  all  forms  of  governments. 

It  is  contrary  to  the  law  of  nations  to  do  violence  to 
ambassadors.     Branch,  Princ. 

A  legacy  is  confirmed  by  the  death  of  the  testator,  in 
the  same  manner  as  a  gift  from  a  living  person  is  by  de- 
livery alone.     Dy.  143. 

An  ambassador  fills  the  place  of  the  king  by  whom  he  is 
sent,  and  is  to  be  honored  as  he  is  whose  place  he  fills.  12 
Coke,   17. 

The  contract  makes  the  law.     22  Wend.  N.  Y.  215, 

233- 

Those  who  do  not  preserve  the  law  of  the  land,  thence 

justly  incur  the  ineffaceable  brand  of  infamy.  Coke,  3d 
Inst.  221. 

The  laws  of  England  are  threefold :  common  law,  cus- 
toms, and  decrees  of  parliament. 

The  custom  of  making  and  unmaking  laws  is  a  most 
dangerous  one.    4  Coke,  pref. 

Human  laws  are  born,  live  and  die.  7  Coke,  25 ;  2  Atk. 
674;  II  C.  B.  767;  I  Blackst.  Comm.  89, 

The  laws  of  nature  are  most  perfect  and  immutable ;  but 
the  condition  of  human  law  is  an  unending  succession, 
and  there  is  nothing  in  it  which  can  continue  perpetually. 
Human  laws  are  born,  live,  and  die.    7  Coke,  25. 

Laws  are  imposed  on  things,  not  words.     10  Coke,  loi. 

Subsequent  laws  repeal  prior  conflicting  ones.  2  RoUe, 
410;    II  Coke,  626,  630. 

Laws  should  bind  the  proposers  of  them.     Fleta,  b.  I, 

c.  17,  §  "' 

The  laws  aid  the  vigilant,  not  the  negligent.    Fanning; 
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Dunham;  5  Johns.  Ch.  122,  145;  Toole;  Cook;  16  How. 
Pr.  142,  144. 

When  laws  imposed  by  the  state;  fail,  we  must  act  by 
the  law  of  nature.    2  Rolle,  298. 

The  construction  of  law  does  no  wron^'.  Coke,  Litt. 
183. 

The  custom  of  fixing  and  refixing  (making  and  an- 
nulling)  laws  is  most  dangerous. 

The  construction  of  law  obtains  the  force  of  law. 
Branch.  Princ. 

The  minister  of  the  law  is  not  bound,  in  the  execution  of 
his  office,  either  to  fly  or  retreat.    6  Coke,  68. 

The  voice  of  legislators  is  a  living  voice,  to  impose  laws 
on  things  and  not  on  words.     10  Coke,  loi. 

One  who  commands  lawfully  must  be  obeyed.  Jenk. 
Cent.  Cas.  120. 

Fictions  arise  from  the  law,  and  not  law  from  fictions. 

Laws  do  not  undertake  to  punish  other  than  outward 
actions.  Montes.  Es.  de  Lois,  b.  12,  c.  11 ;  Broom,  Max. 
3d  Lond.  ed.  279. 

The  law  delights  in  equity;  it  covets  perfection;  it  is  a 
rule  of  right.    Jenk.  Cent.  Cas.  36. 

The  law  sometimes  follows  equity.     3  Wils.  1 19. 

The  law  of  England  is  a  law  of  mercy.    Coke,  2d  Inst. 

315- 

The  law. of  England  does  ndt  suffer  an  absurdity.     9 

Coke,  22. 

The  law  of  England  rules  that  the  offspring  shall  al- 
ways follow  the  condition  of  the  father,  never  that  of  the 
mother.     Coke,  Litt.  123. 

The  law  of  England  cannot  be  changed  but  by  parlia- 
ment.   Coke,  2d  Inst.  218,  619. 

A  beneficial  law  affords  a  remedy  in  a  similar  case. 
Coke,  2d  Inst.  689. 

The  law  would  rather  tolerate  a  private  loss  than  a  pub- 
lic evil.    Coke,  Litt.  152  b. 
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The  law  provides  for  the  future,  the  judge  for  the  past. 

The  law  ought  not  to  fail  in  dispensing  justice.  Coke, 
Litt.   197. 

The  law  always  abhors  delay.    Coke,  2d  Inst.  240. 

The  law  is  from  everlasting.     Branch,  Princ. 

Law  is  the  dictate  of  reason.    Jenk.  Cent.  Cas.  117. 

Law  is  a  rule  of  right. 

Law  is  the  perfection  of  reason,  which  commands  what 
is  useful  and  necessary,  and  forbids  the  contrary.  Coke, 
Litt.  319  &. 

Law  is  a  sacred  sanction,  commanding  what  is  right 
and  prohibiting  the  contrary.    Coke,  2d  Inst.  587. 

Law  is  the  safest  helmet;  under  the  shield  of  the  law 
no  one  is  deceived.    Coke,  2d  Inst.  56. 

The  law  favors  dower.    3  &  4  Will.  IV.  c.  105. 

Law  feigns  where  equity  subsists.  1 1  Coke,  90 ;  Branch, 
Princ. 

The  law  presumes  that  one  neighbor  knows  the  actions 
of  another.     Coke,  Litt.  78  b. 

The  law  judges  of  things  which  must  necessarily  be 
done  as  if  actually  done.     Branch,  Princ. 

The  law  of  necessity  is  the  law  of  time,  that  is,  time 
present.     Hob.  159. 

The  law  forces  no  one  to  do  vain  or  useless  things. 
Wingate,  Max.  600;   3  Sharswood,  Blackst.  Comm.  144; 

2  Bingh.  N.  c.  121;    13  East,  420;   7  Penn.  St.  206,  214; 

3  Johns.  N.  Y.  598. 

The  law  forces  no  one  to  make  known  what  he  is  pre- 
sumed not  to  know.     Lofft,  569. 

The  law  does  wrong  to  no  one.     Branch,  Princ. 

The  law  never  works  an  injury,  or  does  him  a  wrong. 
Jenk.  Cent.  Cas.  22. 

The  law  does  nothing  and  commands  nothing  in  vain. 
3  Bulstr.  279;  Jenk.  Cent.  Cas.  17. 

The  law  requires  nothing  impossible.  Coke,  Litt.  231  b; 
Hob.  96;  I  Bouvier,  Inst.  n.  851. 
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The  law  does  not  regard  small  matters.    Hob.  88. 
The  law  does  not  fail  in  showing  justice.    Jenk.  Cent. 
Cas.  31. 

The  law  favors  not  the  wishes  of  the  dainty.    9  Coke, 

58  o. 

The  law  intends  not  anything  impossible.     12  Coke,  89  a. 

The  law  suffers  no  fractions  and  divisions  of  estates.  I 
Coke,  87;   Branch,  Princ. 

The  law  commands  not  useless  things,  because  useless 
labor  is  foolish.     Coke,  Litt.  197;  5  Coke,  89  a. 

The  law  does  not  require  that  to  be  proved  which  is  ap- 
parent to  the  court.    9  Coke,  54. 

The  law  is  the  more  praised  when  it  is  consonant  to 
reason.  3  Term,  146;  7  Id.  252;  7  Adolph.  &  E.  657; 
Broom,  Max.  3d  Lond.  ed.  151. 

A  prior  statute  shall  give  place  to  a  later.  Mackeldey, 
Civ.  Law,  5 ;  Broom,  Max.  3d  Lond.  ed.  27. 

The  law  looks  forward,  not  backward.  Jenk.  Cent. 
Cas.  284. 

The  law  punishes  falsehood.    Jenk.  Cent.  Cas.  15. 

The  law  rejects  superfluous,  contradictory,  and  incon- 
gruous things.    Jenk.  Cent.  Cas.  133,  140,  176. 

The  law  disapproves  of  delay. 

Law  regards  equity.     See  14  Q.  B.  504,  511,  512. 

The  law  will  always  give  a  remedy.  3  Bouvier,  Inst.  n. 
241 1 ;  Bacon,  Abr.  Actions  in  General  (B) ;  Branch, 
Princ. ;  Broom,  Max.  3d  Lond.  ed.  181 ;  12  Adolph.  & 
E.  266;   7  Q.  B.  451. 

The  law  always  intends  what  is  agreeable  to  reason. 
Coke,  Litt.  78. 

The  law  regards  the  order  of  nature.  Coke,  Litt.  197; 
Broom,  Max.  3d  Lond.  ed.  231. 

The  laws  succor  the  ignorant.    Jenk.  Cent.  Cas.  15. 

The  law  assists  minors.    Jenk.  Cent.  Cas.  57- 

The  law  speaks  to  all  with  one  mouth.  Coke,  2d  Inst. 
184. 
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Law  assists  the  wakeful,  not  the  sleeping,  i  Story, 
Contr.  4th  ed.  502. 

Money  being  restored  does  not  set  free  the  party  offer- 
ing.   Coke,  Litt.  207. 

Liberty  is  the  natural  power  of  doing  whatever  one 
pleases,  except  that  which  is  restrained  by  law  or  force. 
Coke,  Litt.  116. 

Liberty  is  an  inestimable  good.  Dig.  50.  17.  106;  Fleta, 
lib.  2,  c.  51,  §  13. 

Freedom  does  not  admit  of  valuation.    Bracton,  14. 

Liberty  is  more  favored  than  all  things.  Dig.  50.  17. 
122. 

The  body  of  a  freeman  does  not  admit  of  valuation. 

Dig-  9-  3-  7- 

Every  one  is  free  to  ascertain  for  himself  whether  a 
recommendation  is  advantageous  to  his  interests.  6  Johns. 
N.  Y.  181,  184. 

Under  the  name  of  books  are  contained  all  volumes, 
whether  upon  paper,  or  parchment,  or  any  other  material. 
Dig.  32.  52.  pr.  et  per  tot. 

Although  the  grant  of  a  future  interest  be  inoperative, 
yet  a  declaration  precedent  may  be  made  which  may  take 
effect,  provided  a  new  act  intervene.  Bacon,  Max.  Reg. 
14;   Broom,  Max.  3d  Lond.  ed.  600. 

Lawful  acts  may  well  be  fused  into  one,  unless  some 
form  of  law  forbid :  e.  g.  two  having  a  right  to  convey, 
each  a  moiety,  may  unite  and  convey  the  whole.  Bacon, 
Max.  94;   Crabb,  Real  Prop.  179. 

Allegiance  is,  as  it  were,  the  essence  of  the  law ;  it  is  the 
bond  of  faith.    Coke,  Litt.  129. 

Natural  allegiance  is  restrained  by  no  barriers,  curbed 
by  no  bounds,  compressed  by  no  limits.    7  Coke,  10. 

Sticks  and  stones  are  not  contained  under  the  name  of 
arms.    Bracton,  144  b. 

A  right  line  is  an  index  of  itself  and  of  an  oblique ;  law 
is  a  line  of  right.    Coke,  Litt.  158. 
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The  right  line  is  always  preferred  to  the  collateral. 
Coke,  Litt.  lo;  Fleta,  lib.  6,  c.  i ;  i  Stephen,  Comm.  4th  ed. 

Letters-patent  of  the  king  shall  not  be  void,     i  Bulstr.  6. 

The  shore  is  where  the  highest  wave  from  the  sea  has 
reached.    Dig.  50.  16.  96;  Angell,  Tide- Waters,  67. 

The  word  "  lex,"  i.e.  a  lawsuit,  signifies  every  action, 
whether  in  rem  or  in  personam.    Coke,  Litt.  2^2. 

The  place  of  the  contract  governs  the  act.  2  Kent, 
Comm.  458. 

The  place  for  the  payment  of  rent  or  money  is  to  be 
strictly  observed  according  to  the  condition  of  the  lease 
or  obligation.    4  Coke,  73. 

Long  sufferance  is  construed  as  consent.  Fleta,  lib.  4,  c. 
26,  §  4. 

Long  possession  is  the  law  of  peace.    Coke,  Litt.  6. 

Long  possession  produces  the  right  of  possession,  and 
takes  away  from  the  true  owner  his  action.   Coke,  Litt.  1 10. 

Long  time,  and  long  use  beyond  the  memory  of  man, 
suffices  for  right.     Coke,  Litt.   115. 

We  should  speak  as  the  common  people,  we  should 
think  as  the  learned.    7  Coke,  11. 

The  slipperiness  of  the  tongue,  i.e.  its  liability  to  err — 
ought  not  lightly  to  lae  subjected  to  punishment.  Croke, 
Car.  117. 

A  guardian  ought  not  to  make  money  out  of  the 
guardianship  of  his  ward,     i  Johns.  Ch.  N.  Y.  527,  535. 

He  is  a  lunatic  who  enjoys  lucid  intervals,  i  Story, 
Contr.  4th  ed.  70. 

The  more  worthy  draws  to  itself  the  less  worthy.  Year 
B.  20  Hen.  VI.  2  arg. 

Use  is  the  master  of  things;  experience  is  the  mistress 
of  things.     Coke,  Litt.  69,  229;  Wingate,  Max.  752. 

Magna  Charta  and  the  Charter  of  the  Forest  are  called 
the  two  great  charters.    Coke,  2d  Inst.  570. 

Great  neglect  is  equivalent  to  fraud.  Dig.  50.  16.  226; 
2  Spears,  So.  C.  256 ;  i  Bouvier,  Inst.  n.  646. 
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Gross  negligence  is  a  fault,  gross  fault  is  a  fraud.  Dig. 
50.  16.  226.  Culpa  is  an  intermediate  degree  of  negligence 
between  negligentia,  or  lack  of  energetic  care,  and  dolus, 
or  fraud,  seeming  to  approach  nearly  to  our  "  negligence  " 
in  meaning. 

Mayhem  is  incipient  homicide.    Coke,  3d  Inst.  118. 

Mayhem  is  the  least  of  great  crimes,  and  the  greatest  of 
small.     Coke,  Litt.  127. 

A  greater  inheritance  comes  to  every  one  of  us  from 
right  and  the  laws  than  from  parents.     Coke,  2d  Inst. 

56. 

The  greater  number  contains  in  itself  the  less.    Bracton, 

16. 

One  affected  with  a  greater  punishment  than  is  pro- 
vided by  law  is  not  infamous.     Coke,  4th  Inst.  66. 

The  greater  includes  the  less.     19  Viner,  Abr.  379. 

The  lesser  is  included  in  the  greater  sum.  2  Kent, 
Comm.  618;  Story,  Ag.  §  172. 

The  more  worthy  or  the  greater  draws  to  it  the  less 
worthy  or  the  lesser.  5  Viner,  Abr.  584,  586 ;  Coke,  Litt. 
43,  355  h;  Coke,  2d  Inst.  307;  Finch,  Law,  22. 

It  is  a  greater  crime  to  kill  one's  self  than  another. 

Bad  grammar  does  not  vitiate  a  deed;  but  in  the  con- 
struction of  instruments,  bad  grammar,  as  far  as  it  can  be 
done,  is  to  be  avoided.  6  Coke,  39 ;  9  Id.  48 ;  Viner,  Abr. 
Grammar  (A)  ;  Lofft,  441 ;  Broom,  Max.  3d  Lond.  ed. 
612. 

It  is  a  cursed  construction  which  corrupts  the  text.  2 
Coke,  24;  4  Id.  35;  II  Id.  34;  Wingate,  Max.  26. 

Evil  deeds  ought  not  to  remain  unpunished,  and  im- 
punity afifords  continual  incitement  to  the  delinquent.  4 
Coke,  45. 

Evil  deeds  are  distinguished  from  evil  purposes.  Jenk. 
Cent.  Cas.  290. 

Malice  is  sour,  it  is  the  quality  of  a  bad  mind.  2  Bulstr. 
49. 
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Malice  supplies  age.     Dy.   104;   i   Blackstone,  Comm. 

464;  4  Id.  22,  23,  312,  Broom,  Max.  3d  Lond.  ed.  284. 

The  malicious  plans  of  men  must  be  avoided.    4  Coke, 

IS- 
Evil  has  not  an  efficient,  but  a  deficient,  cause.     Coke, 

3d  Inst.   Proene. 

Evil  is  not  presumed.    4  Coke,  72 ;  Branch,  Princ. 

The  more  common  the  evil,  the  worse.     Branch,  Princ. 

An  evil  custom  is  to  be  abolished.  Coke,  Litt.  141 ; 
Broom,  Max.  3d  Lond.  ed.  827;  Littleton,  §  212;  5  Q.  B. 
701 ;  12  Id.  845 ;  2  Mylne  &  K.  449. 

Lawful  commands  receive  a  strict  interpretation,  but  un- 
lawful, a  wide  or  broad  construction.   Bacon,  Max.  Reg.  16. 

A  mandatary  cannot  exceed  the  bounds  of  his  authority. 
Jenk.  Cent.  Cas.  53. 

■  Unless  a  mandate  is  gratuitous,  it  is  not  a  mandate. 
Dig.  17.  I.  I.  4;  Inst.  3.  27;  I  Bouvier,  Inst.  n.  1070. 

Manifest  things  require  no  proof.     7  Coke,  40  b. 

The  union  of  male  and  female  is  founded  on  the  law  of 
nature.     7  Coke,  13. 

Marriages  ought  to  be  free.  HalkerS,  Max.  86 ;  2  Kent, 
Comm.  102. 

A  subsequent  marriage  cures  preceding  criminality. 

Matter  of  laws  shall  not  be  put  into  the  mouth  of  jurors. 
Jenk.  Cent.  Cas.  180. 

The  wishes  of  women  are  of  quicker  growth  than  those 
of  men ;  i.  e.  women  arrive  at  maturity  earlier  than  men.  6 
Coke,  71  a;  Bracton,  86  b. 

A  maxim  is  so  called  because  its  dignity  is  chiefest,  and 
its  authority  the  most  certain,  and  because  universally  ap- 
proved by  all.     Coke,  Litt.  11. 

The  greatest  enemies  to  peace  are  force  and  wrong. 
Coke,  Litt.  161. 

The  cause  of  the  possessor  is  preferable.  Dig.  50.  17. 
126.  2. 

The  cause  of  the  defendant  is  the  better.    Broom,  Max. 
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3d  Lond.  ed.  639,  642;  Dig.  50.  17.  126.  2,  Hob.  199;  I 
Mass.  66. 

Better  is  the  condition  of  the  possessor  and  that  of 
the  defendant  than  that  of  the  plaintiff.  Coke,  4th  Inst. 
180;  Vaugh.  58,  60;  Hob.  103. 

Better  is  the  condition  of  the  possessor  where  neither 
of  the  two  has  a  right.    Jenk.  Cent.  Cas.  118. 

That  justice  which  justly  prevents  a  crime  is  better 
than  that  which  severely  punishes  it. 

A  minor  can  improve  or  make  his  condition  better,  but 
never  worse.    Coke,  Litt.  337  b. 

It  is  better  to  restrain  or  meet  a  thing  in  time,  than  to 
seek  a  remedy  after  a  wrong  has  been  inflicted.  Coke, 
2d  Inst.  299. 

It  is  better  to  suffer  every  wrong  or  ill,  than  to  consent 
to  it.    Coke,  3d  Inst.  23. 

It  is  better  to  recede  than  to  proceed  wrongly.  Coke, 
4th  Inst.  176. 

In  wills,  the  intention  of  the  testator  is  to  be  regarded. 
Jenk.  Cent.  Cas.  277. 

To  lie  is  to  go  against  the  mind.    3  Bulstr.  260. 

The  term  merchandise  belongs  to  movable  things  only. 
Dig.  50.  16.  66. 

Under  the  name  of  merchandise  men  are  not  included. 
Dig.  50.  16.  207. 

Merchandise  is  whatever  can  be  sold.     3  Mete.  Mass. 

365- 

The  harvest  follows  the  sowing.  Erskine,  Inst.  174.  26; 
Bell.  Diet. 

It  is  mine  to  promise,  not  to  discharge.    2  Rolle,  39. 

The  smallest  bodily  punishment  is  greater  than  any 
pecuniary  one.     Coke,  2d  Inst.  220. 

Things  which  have  had  a  certain  interpretation  are  to  be 
altered  as  little  as  possible.    Coke,  Litt.  365. 

The  least  is  next  to  nothing.  Bacon,  Arg.  Low's  Case 
of  Tenures. 
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A  minor  before  majority  cannot  act  in  a  case  of  prop- 
erty, nor  even  agree.     Coke,  2d  Inst.  291. 

A  minor  cannot  make  oath.  Coke,  Litt.  172  b.  An  in- 
fant cannot  be  sworn  on  a  jury.    Littleton,  289. 

A  minor  ought  not  to  be  guardian  of  a  minor,  for  he  is 
presumed  to  govern  others  ill  who  does  not  know  how  to 
govern  himself.    Coke,  Litt.  88. 

A  minor  is  not  bound  to  answer  during  his  triinority, 
except  as  a  matter  of  favor  in  a  cause  of  dower.   3  Bulstr. 

143- 

A  minor  who  is  under  twelve  years  of  age  cannot  be 
outlawed,  nor  placed  without  the  laws,  because  before  such 
age  he  is  not  under  any  laws,  nor  in  a  decennary.  Coke, 
Litt.  128. 

A  minor  under  seventeen  years  of  age  is  not  admitted  to 
be  an  executor.    6  Coke,  67. 

He  does  not  pay  who  pays  too  late ;  for,  from  the  delay, 
he  is  judged  not  to  pay.    Dig.  50.  16.  12.  i. 

It  is  a  miserable  slavery  where  the  law  is  vague  or  un- 
certain. Coke,  4th  Inst.  246 ;  9  Johns.  N.  Y.  427 ;  1 1  Pet. 
286. 

The  more  mildly  one  commjyids,  the  better  is  he  obeyed. 
Coke,  3d  Inst.  24. 

Movables  have  no  situs.    4  Johns.  Ch.  N.  Y.  472. 

Movable  things  follow  the  person;  immovable,  their 
locality.     Story,  Confi.  Laws,  3d  ed.  638,  639. 

Movables  follow  the  person.  Story,  Confl.  Laws,  3d  ed. 
638,  639;  Broom,  Max.  3d  Lond.  ed.  462. 

A  small  circumstance  attending  an  act  may  change  the 
law. 

A  modus  (prescription)  not  to  pay  tithes  is  void.  Lofft, 
427;  Croke,  Eliz.  511 ;  2  Sharswood,  Blackst.  Comm.  31. 

The  form  of  agreement  and  the  convention  of  the  parties 
overrule  the  law.    2  Coke,  73. 

The  manner  gives  law  to  a  gift.  Coke,  Litt.  19  o; 
Broom,  Max.  3d  Lond.  ed.  615. 
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Money  is  the  just  medium  and  measure  of  all  com- 
mutable  things,  for  by  the  medium  of  money  a  convenient 
and  just  estimation  of  all  things  is  made.  See  i  Bouvier, 
Inst,  n.  922. 

The  right  of  coining  is  comprehended  amongst  those 
rights  of  royalty  which  are  never  relinquished  by  the 
kingly^  sqpptre.     Datv.  18. 

Delay  is  disapproved  of  in  law.    Jenk.  Cent.  Cas.  51. 

Death  is  denominated  the  extreme  penalty.  Coke,  3d 
Inst.  212. 

Death  dissolves  all  things. 

The  last  moment  of  life  is  the  moment  of  death.  4 
Bradf.  Surr.  N.  Y.  245,  250. 

To  be  dead-born  is  not  to  be  born.  Coke,  Litt.  29.  See 
2  Paige,  Ch.  N.  Y.  35 ;  Domat,  liv.  prel.  t.  2,  §  i,  nn.  4,  6;  2 
Bouvier,  Inst.  nn.  1721,  1935. 

A  custom  of  the  truest  antiquity  is  to  be  retained.  4 
Coke,  78. 

A  fine  does  not  impose  a  loss  of  reputation.  Code,  i. 
54;  Calvinus,  Lex. 

Many  things  are  conceded  indirectly  which  are  not  al- 
lowed directly.    6  Coke,  47. 

Many  promises  lessen  confidence.     11  Crush.  Mass.  350. 

We  are  ignorant  of  many  things  which  would  not  be 
hidden  from  us  if  the  reading  of  old  authors  were  familiar 
to  us.     10  Coke,  73. 

Many  things  have  been  introduced  into  the  common  law, 
with  a  view  to  the  public  good,  which  are  inconsistent 
with  sound  reason.  Coke,  Litt.  70 ;  Broom,  Max.  3d  Lond. 
ed.  150;  2  Coke,  75.    See  3  Term,  146;  7  Id.  252. 

You  will  perceive,  many  things  much  more  easily  by 
practice  than  by  rules.     Coke,  4th  Inst.  50. 

The  law  fails  to  forbid  many  things  which  yet  it  has 
silently  condemned. 

Many  things  pass  as  a  whole  which  would  not  pass 
separately.     Coke,  Litt.  12  a. 
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Many  men  know  many  things,  no  one  knows  everything. 
Coke,  4th  Inst.  348. 

It  is  much  more  useful  to  pour  forth  a  few  useful 
things  than  to  oppress  men  with  many  useless  things.  4 
Coke,  20. 

Multiplicity  and  indistinctness  produce  confusion :  the 
more  simple  questions  are,  the  more  lucid  they  are.    Hob. 

335- 

The  infliction  of  punishment  should  be  in  proportion  to 
the  increase  of  crime.    Coke,  2d  Inst.  479. 

Ten  make  a  multitude.    Coke,  Litt.  247. 

The  multitude  of  those  who  err  is  no  protection  for 
error.     11  Coke,  75. 

A  multitude  of  ignorant  practitioners  destroys  a  court. 
Coke,  2d  Inst.  219. 

Nature  aspires  to  perfection,  and  so  does  the  law.  Hob. 
144. 

The  nature  of  the  contract  of  suretyship  is  strictissimi 
juris,  and  cannot  endure  nor  be  extended  from  thing  to 
thing,  from  person  to  person,  or  from  time  to  time.  Burge, 
Sur.  40. 

Nature  makes  no  leap,  nor  does  the  law.  Coke,  Litt. 
238. 

Nature  makes  no  vacuum,  the  law  nothing  purposeless. 
Coke,  Litt.  79. 

The  force  of  nature  is  greatest;  nature  is  doubly  great. 
Coke,  2d  Inst.  564. 

It  is  natural  for  a  thing  to  be  unbound  in  the  same  way 
in  which  it  was  bound.  Jenk.  Cent.  Cas.  66;  4  Dev.  N. 
Y.  414,  417;  Broom,  Max.  3d  Lond.  ed.  785. 

Nor  should  the  court  be  deficient  in  showing  justice. 
Coke,  4th  Inst.  63. 

Neither  tim„e  nor  place  bars  the  king.  Jenk.  Cent.  Cas. 
190. 

Where  blood  is  spilled,  the  case  is  unpardonable.  Coke, 
3d  Inst.  57. 
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Where  the  Divinity  is  insulted  the  case  is.  unpardonable. 
Jenk.  Cent.  Cas.  167. 

That  is  necessary  which  cannot  be  otherwise. 

Necessity  is  the  law  of  a  particular  time  and  place.  8 
Coke,  69;  Hale,  Hist.  PI.  Cr.  54. 

Necessity  excuses  or  extenuates  delinquency  in  capital 
cases,  but  not  in  civil. 

Necessity  makes  that  lawful  which  otherwise  is  un- 
lawful.   10  Coke,  6r. 

With  regard  to  private  rights,  necessity  privileges. 
Bacon,  Max.  Reg.  5. 

Necessity  has  no  law.  Plowd.  18;  15  Viner,  Abr.  534; 
22  Id.  540. 

Public  necessity  is  greater  than  private.  Bacon,  Max. 
Reg.  5 ;  Noy,  Max.  9th  ed.  34 ;  Broom,  Max.  3d  Lond.  ed. 
18. 

Necessity  defends  what  it  compels.     Hale,  Hist.  PI.  Cr. 

54- 

Necessity  is  not  restrained  by  law ;  since  what  otherwise 
is  not  lawful,  necessity  makes  lawful.  Coke,  2d  Inst. 
236;  Fleta,  I.  5.  c.  23,  §  14. 

Necessity  overcomes  the  law.    Hob.  144. 

Necessity  creates  equity. 

The  denial  of  a  conclusion  is  error  in  law.  Wingate, 
Max.  268. 

A  negative  destroys  a  negative,  and  both  make  an 
affirmative.     Coke,  Litt.  146. 

A  double  negative  is  an  affirmative. 

Negligence  always  has  misfortune  for  a  companion. 
Coke,  Litt.  246;  Sheppard,  Touchst.  476. 

No  man  need  be  wiser  than  the  laws.     Coke,  Litt.  97. 

No  one  is  allowed  to  incapacitate  himself.  Jenk.  Cent. 
Cas.  40.  But  see  To  Stultify  ;  5  Whart,  Penn.  371 ;  2 
Kent,  Comm.  451,  n. 

No  man  acts  against  himself,  Jenk.  Cent.  Cas.  40 ;  there- 
fore no  man  can  be  a  judge  in  his  own  cause.     Broom, 
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Max.  3d  Lond.  ed.  201,  n. ;  4  Bingh.  151;  2  Exch.  595; 
18  C.  B.  253 ;  2  Barnew.  &  Aid.  822. 

No  man  is  considered  a  competent  defender  of  another's 
property,  without  security,     i  Curt.  C.  C.  202. 

No  man  can  sue  at  law  in  the  name  of  another.  Dig. 
50.  17.  123. 

No  one  can  properly  understand  any  part  of  a  thing  till 
he  has  read  through  the  whole  again  and  again.    3  Coke, 

59- 

No  one  alleging  his  own  turpitude  is  to  be  heard  as  a 
witness.     Coke,  4th  Inst.  279;  3  Stor.  C.  C.  514,  516. 

No  one  can  be  punished  twice  for  the  same  crime  or 
misdemeanor.  2  Hawkins,  PI.  Cr.  377;  4  Sharswood, 
Blackst.  Comm.  315. 

No  one  is  bound  to  sell  his  property,  even  for  a  just 
price.  Private  property  may  be  taken  for  public  use,  how- 
ever, where  compensation  is  made  to  the  owner,  under  the 
right  of  eminent  domain,  without  regard  to  the  wishes  of 
the  owner. 

No  man  can  contradict  his  own  deed.    Coke,  2d  Inst.  66. 

No  one  is  considered  as  doing  damage,  unless  he  who 
is  doing  what  he  has  no  right  to  do.    Dig.  50.  17.  151. 

No  one  can  give  who  does  not  possess.  Jenk.  Cent.  Cas. 
250. 

A  citizen  cannot  be  taken  by  force  from  his  house  to 
be  conducted  before  a  judge  or  to  prison.  Dig.  50.  17. 
103. 

This  maxim  in  favor  of  Roman  liberty  is  much  the  same 
as  that  every  man's  house  is  his  castle.  Broom,  Max.  3d 
Lond.  ed.  384. 

No  one  ought  to  gain  by  another's  loss.    2  Kent,  Comm. 

336. 

No  one  ought  to  be  punished  twice  for  the  same  offence. 

4  Coke,  43;."  Id.  59  fc. 

No  one  should  be  twice  harassed  -for 'the  same  -cause.  2 
Johns.  N.  Y.  24,  27,  182;  13  Id.  153;  8  Wend.  N.  Y.  10, 
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38;  2  Hall,  N.  Y.  454;  3  Hill,  N.  Y.  420;  6  Id.  133;  2 
Barb.  N.  Y.  285  ;  6  Id.  32. 

No  one  ought  to  be  twice  vexed  for  the  same  cause.  5 
Pet.  61 ;  I  Archbold,  Pract.  Chitty  ed.  476  {Nemo  his 
debet,  etc.)  ;  2  Mass.  355 ;  17  Id.  425. 

No  man  ought  to  be  twice  punished,  if  it  appear  to  the 
court  that  it  is  for  one  and  the  same  cause.  5  Coke,  61 ; 
Broom,  Max.  3d  Lond.  ed.  294. 

No  one  should  be  judge  in  his  own  cause.  12  Coke, 
114;  Broom,  Max.  3d  Lond.  ed.  iii. 

No  one  should  interfere  in  what  no  way  concerns  him. 
Jenk.  Cent.  Cas.  18. 

No  one  should  be  retained  in  a  partnership  against  his 
will.  2  Sandf.  N.  Y.  568,  593;  i  Johns.  N.  Y.  106,  114. 
No  one  ought  to  be  made  rich  out  of  another's  loss.  Jenk. 
Cent.  Cas.  4 ;  10  Barb.  N.  Y.  626,  633. 

No  one  should  lose  his  property  without  his  act  or 
negligence.     Coke,  Litt.  263. 

No  one  should  fill  two  offices.    Coke,  4th  Inst.  100. 

No  one  can  be  at  the  same  time  heir  and  lord  of  the 
same  fief,     i  Reeve,  Hist.  Eng.  Law,  106. 

No  one  is  an  heir  to  the  living.  Coke,  Litt.  22  h;  2 
Blackstone,  Comm.  70,  107,  208;  Viner,  Abr.  Abeyance; 
2  Bouvier,  Inst.  1694,  1832;  2  Johns.  N.  Y.  36. 

No  man  ought  to  be  burdened  in  consequence  of  an- 
other's act.    2  Kent,  Comm.  646;  Pothier,  Obi.  Evans  ed. 

133- 
No  man  is  bound  for  the  advice  he  gives.    Story,  Bailm. 

§  155- 

No  one  acquires  a  right  of  action  from  his  own  wrong. 

Broom,  Max.  3d  Lond.  ed.  270. 

No  one  can  improve  his  condition  by  his  own  wrong. 
Dig.  so.  17.  134.  I. 

No  one  can  be  a  witness  in  his  own  cause.  But  to  this 
rule  there  are  many  exceptions,  i  Sharswood,  Blackst. 
Comm.  443 ;  3  Id.  370. 
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No  man  ought  to  be  condemned  unheard,  -unless  he  be 
contumacious.     Jenk.  Cent.  Cas.  i8. 

No  man  warring  for  God  should  be  troubled  by  secular 
business.     Coke,  Litt.  70. 

No  one  is  born  an  artificer.     Coke,  Litt.  97. 

No  man  can  renounce  the  country  in  which  he  was 
horn,  nor  abjure  the  obligation  of  his  allegiance.  Coke, 
Litt.  129  a;  3  Pet.  155;  Broom,  Max.  3d  Lond.  ed.  72. 

No  one  leaves  a  greater  benefit  to  his  heir  than  he  had 
himself.    Dig.  50.  17.  120. 

One  cannot  transfer  to  another  a  larger  right  than  he 
himself  has.  Coke,  Litt.  309  h;  Wingate,  Max.  56;  2 
Kent,  Comm.  324;  i  Story,  Contr.  4th  ed.  417,  n. ;  5  Coke, 
113;  10  Pet.  161,  175. 

No  one  can  verify  by  the  country  against  a  record.  The 
issue  upon  a  record  cannot  be  tried  by  a  jury.  Coke,  2d 
Inst.  380. 

No  one  can  be  both  owner  and  heir.  Hale,  Hist.  Com. 
Law,  c.  7. 

No  one  can  be  at  the  same  time  judge  and  suitor. 
Broom,  Max.  3d  Lond.  ed.  112;  13  Q.  B.  327;  17  Id.  i; 
15  C.  B.  796;  I  C.  B.  N.  s.  323. 

No  man  can  be  at  the  same  time  tenant  and  landlord 
(of  the  same  tenement).    Gilbert,  Ten.  102. 

No  one  can  do  that  by  another  which  he  cannot  do  by 
himself.     Jenk.  Cent.  Cas.  237. 

No  one  can  do  that  indirectly  which  cannot  be  done 
directly,     i  Ed.  Ch.  512. 

No  one  can  change  his  purpose  to  the  injury  of  another. 
Dig.  50.  17.  75 ;  Broom,  Max.  3d  Lond.  ed.  33 ;  7  Johns. 
N.  Y.  477. 

No  one  can  owe  to  himself. 

One  is  not, present  unless  he  understands. 

No  one  is  presumed  to  have  preferred  another's  pos- 
terity to  his  own.    Wingate,  Max.  285. 

No  one  is  presumed  to  give. 
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No  man  is  presumed  to  be  forgetful  of  his  eternal  wel- 
fare, and  particularly  at  the  point  of  death.    6  Coke,  76. 

No  one  is  presumed  to  trifle  at  the  point  of  deatli. 

No  one  is  presumed  to  be  bad. 

No  one  is  restrained  from  exercising  Several  kinds  of 
business  or  arts.     11  Coke,  54. 

No  one  is  restrained  from  using  several  defences.  Coke, 
Litt.  304 ;  Wingate,  Max.  479. 

No  wise  one  punishes  that  things  done  may  be  revoked, 
but  that  future  wrongs  may  be  prevented.    3  Bulstr.  17. 

No  one  is  to  be  punished  for  the  crime  or  wrong  of  an- 
other.    Wingate,  Max.  336. 

No  one  is  punished  unless  for  some  wrong,  act,  or  de- 
fault.    Coke,  2d  Inst.  287. 

No  one  wno  may  condemn  is  unable  to  acquit.     Dig. 

50.  17-  37- 

No  man  ought  to  be  his  own  judge,  or  to  administer 
justice  in  cases  where  his  relations  are  concerned.  12 
Coke,  113;  Cod.  3.  5.  i ;  Broom,  Max.  3d  Lond.  ed.  in. 

No  one  goes  to  law  without  an  action,  and  no  one  can 
bring  an  action  without  a  writ  or  bill.    Bracton,  112. 

No  one  is  bound  to  an  impossibility.    Jenk.  Cent.  Cas.  7. 

No  one  is  bound  to  arm  his  adversary.    Wingate,  Max. 

665- 

No  one  is  bound  to  foretell.    4  Coke,  28 ;  10  Id.  55  a. 

No  man  is  bound  to  produce  writings  against  himself. 
Bell,  Diet. 

No  one  who  is  ignorant  of  a  thing  is  bound  to  give  in- 
formation of  it,  but  every  one  is  bound  to  know  that  which 
he  gives  information  of.    Branch,  Princ. ;  Lane,  Exch.  no. 

No  one  is  bound  to  testify  to  his  own  baseness. 

No  one  is  bound  to  accuse  himself.  Wingate,  Max.  486 ; 
Broom,  Max.  3d  Lond.  ed.  87!;  i  Sharswood,  Blackst. 
Comm.  443 ;  14  Mees.  &  W.  Exch.  286. 

No  one  is  bound  to  expose  himself  to  misfortune  and 
dangers.    Coke,  Litt.  253. 
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No  one  is  bound  to  expose  himself.  lo  N.,  Y.  lo,  33 ; 
7  How.  Pract.  N.  Y.  57,  58. 

No  one  was  ever  a  great  man  without  some  divine 
inspiration.    Cicero. 

No  one  is  considered  as  deceiving  those  who  know  and 
consent.    Dig.  20.  17.  145. 

The  king  can  do  nothing  but  what  he  can  do  justly,  il 
Coke,  74. 

Nothing  is  so  contrary  to  consent  as  force  and  fear. 
Dig.  50.  17.  116. 

He  gives  nothing  who  has  nothing. 

Nothing  accrues  to  him  who,  when  the  right  accrues, 
has  nothing  in  the  subject-matter.     Coke,  Litt.  188. 

For  there  is  nothing  generous  which  is  not  at  the  same 
time  just.    2  Kent,  Comm.  441,  note  a. 

Nothing  is  more  consonant  to  reason  than  that  every 
thing  should  be  dissolved  in  the  same  way  in  which  it 
was  made.     Sheppard,  Touchst.  323. 

An  error  in  the  name  is  nothing  when  there  is  cer- 
tainty as  to  the  thing.  11  Coke,  21;  2  Kent,  Comm. 
292. 

The  court  has  nothing  to  do  with  what  is  not  before  it. 

Nothing  in  law  is  more  intolerable  than  that  the  same 
case  should  be  subject  (in  different  courts)  to  different 
views  of  the  law.     4  Coke,  93. 

Nothing  preserves  in  tranquility  and  concord  those  who 
are  subjected  to  the  same  government  better  than  a  due 
administration  of  the  laws.     Coke,  2d  Inst.  158. 

Nothing  is  more  just  than  what  is  necessary.    Dav.  12. 

Nothing  wicked  is  to  be  presumed.     2  P.  Will.  583. 

Nothing  is  perfect  while  something  remains  to  be  done. 
9  Coke,  9. 

Nothing  can  be  demanded  before  that  time  when,  in  the 
nature  of  things,  it  can  be  paid.     Dig.  50.  17.  186. 

We  can  do  nothing  against  truth.  St.  Albans,  Doct. 
&  Stu.  Dial.  2,  c.  6. 
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There  is  no  prescription  for  that  which  is  not  possessed. 
5  Barnew.  &  Aid.  277. 

Nothing  against  reason  is  lawful.     Coke,  Litt.  97. 
Nothing  inconvenient  is  lawful.     4  Hou.  L.  Cas.   145, 

195- 

Nothing  is  invented  and  perfected  at  the  same  moment. 
Coke,  Litt.  230;  2  Sharswood,  Blackst.     Comm.  298,  n. 

Nothing  is  so  consonant  to  natural  equity  as  that  each 
thing  should  be  dissolved  by  the  same  means  by  which  it 
was  bound.  Coke,  2d  Inst.  360;  Broom,  Max.  3d  Lond. 
ed.  785.     See  Sheppard,  Touchst.  323. 

Nothing  is  more  conformable  to  natural  equity  than  to 
confirm  the  will  of  an  owner  who  desires  to  transfer  his 
property  to  another.    Inst.  2.  i.  40;  i  Coke,  100. 

Nothing  is  so  natural  as  that  an  obligation  should  be 
dissolved  by  the  same  principles  which  were  observed  in 
contracting  it.  Dig.  50.  17.  35.  See  i  Coke,  100;  Coke, 
2d  Inst.  359. 

Nothing  is  so  becoming  to  authority  as  to  live  according 
to  the  law.     Fleta,  1.  i,  c.  17,  §  11 ;  Coke,  2d  Inst.  63. 

An  example  does  no  good  which  settles  one  question  by 
another.     Hatch  v.  Mann,  15  Wend.  N.  Y.  44,  49. 

An  error  in  the  name  is  immaterial  if  the  body  is  certain. 
Broom,  Max.  3d  Lond.  ed.  566;  11  C.  B.  406. 

Antiquity  did  nothing  without  a  good  reason.  Coke, 
Litt.  65. 

Nothing  should  be  rashly  changed.  Jenk.  Cent.  Cas. 
163. 

Too  great  subtlety  is  disapproved  of  in  law ;  for  such 
nice  pretence  of  certainty  confounds  true  and  legal  cer- 
tainty.   Broom,  Max.  3d  Lond.  ed.  175 ;  4  Coke,  5. 

By  too  much  altercation  truth  is  lost.     Hob.  344. 

No  man  can  hold  the  same  land  immediately  of  two  sev- 
eral landlords.    Coke,  Litt.  152. 

No  man  is  presumed  to  do  any  thing  against  nature, 
22  Viner,  Abr.  154. 
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No  man  may  be  judge  in  his  own  cause. 

No  man  shall  set  up  his  infamy  as  a  defence.  2  W. 
Blackst.  364. 

No  man  shall  take  by  deed  but  parties,  unless  in  re- 
mainder. 

No  one  car  grant  or  convey  what  he  does  not  own. 
25  Barb.  N.  Y.  284,  301.  See  20  Wend.  N.  Y.  267;  23  N. 
Y.  252;  13  Id.  121 ;  6  Du.  N.  Y.  232. 

The  higher  classes  are  more  punished  in  money;  but 
the  lower  in  person.     Coke,  3d  Inst.  220. 

When  doubts  arise,  the  most  generous  and  benign  pre- 
sumptions are  to  be  preferred.     Reg.  Jur.  Civ. 

A  name  is  as  it  were  the  note  of  a  thing.     11  Coke,  20. 

A  name  does  not  suffice  if  the  king  do  not  exist  by  law 
or  by  fact.    4  Coke,  107. 

If  you  know  not  the  names  of  things,  the  knowledge  of 
things  themselves  perishes.     Coke,  Litt.  86. 

Names  are  mutable,  but  things  immutable.    6  Coke,  66. 

Names  are  the  notes  of  things.     11  Coke,  20. 

Names  are  the  symbols  of  things. 

Words  ought  not  to  be  accepted  to  import  a  false  de- 
scription, which  may  have  effect  by  way  of  true  limi- 
tation. Bacon,  Max,  Reg.  13;  2  Parsons,  Contr.  62-65; 
Broom,  Max.  3d  Lond.  ed.  573 ;  3  Barnew.  &  Ad.  459 ;  4 
Exch.  604;  3  Taunt.  147. 

A  person  may  not  be  punished  differently  than  according 
to  what  the  sentence  enjoins.    Coke,  3d  Inst.  217. 

We  must  never  depart  from  the  signification  of  words, 
unless  it  is  evident  that  they  are  not  conformable  to  the 
will  of  the  testator.  Dig.  32  69,  pr. ;  Broom,  Max.  3d 
Lond.  ed.  500;  2  De  Gex.  M.  &  G.  Ch.  313. 

One  who  wishes  to  perish  ought  not  to  be  heard.  Best. 
Ev.  §  385. 

Summonses  or  citations  should  not  be  granted  before  it 
is  expressed  upon  what  grottnd  a  citation  ought  to  be 
issued.    12  Coke,  47. 
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He  who  errs  does  not  consent,  i  Bouvier,  Inst.  n.  581 ; 
Bracton,  44. 

He  gives  nothing  who  has  nothing.  Broom,  Max.  3d 
Lond.  ed.  417. 

I  ought  not  to  be  in  better  condition  than  he  to  whose 
rights  I  succeed.    Dig.  50.  17.  175.  i. 

No  one  ought  to  be  injured  by  that  which  has  taken 
place  between  other  parties.     Dig.  12.  2.  10. 

A  plea  of  the  same  matter  the  dissolution  of  which  is 
sought  ought  not  to  be  made.  Bacon,  Max.  Reg.  2; 
Broom,  Max.  3d  Lond.  ed.  157;  3  P.  Will.  317;  i  Ld. 
Raym.  57;  2  Id.  1433. 

A  burdensome  condition  ought  not  to  be  brought  upon 
one  man  by  the  act  of  another.    Dig.  50.  17.  74. 

He  who  is  permitted  to  do  the  greater  may  with  greater 
reason  do  the  less.  Dig.  50.  17.  21 ;  Broom,  Max.  3d 
Lond.  ed.  165. 

That  which  is  not  permitted  to'the  defendant  ought  not 
to  be  to  the  plaintiff.    Dig.  50.  17.  41. 

It  is  unbecoming  to  surrender  men  when  no  cause  is 
shown.    4  Johns.  Ch.  N.  Y.  106,  114;  3  Wheel.  Crim.  N. 

Y.  473,  482. 

He  is  not  deceived  who  knows  himself  to  be  deceived. 
5  Coke,  60. 

What  an  attempt  is,  is  not  defined  in  law.    6  Coke,  42. 

Those  things  which  agree  in  substance,  though  not  in 
the  same  words,  do  not  differ.    Jenk.  Cent.  Cas.  70. 

It  is  certain  that  although  the  vendor  has  not  given  a 
special  guarantee,  an  action  ex  empto  lies  against  him,  if 
the  purchaser  is  evicted.  C.  8  45.  6.  But  see  Doctor  & 
Stud.  b.  2,  c.  47 ;  Broom,  Max.  3d  Lond.  ed.  690. 

The  intention  amounts  to  nothing  unless  some  effect 
follows.     I  Rolle,  226. 

There  is  no  stronger  link  among  men  than  an  oath. 
Jenk.  Cent.  Cas.  126. 

There  is  no  disputing  about  rules  of  law. 
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There  is  ho  disputing  against  a  man  denying  principles. 
Coke,  Litt.  343. 

It  is  not  just  to  make  an  elder-born  a  bastard  after  his 
death,  who  during  his  lifetime  was  accounted  legitimate. 
12  Coke,  44. 

It  is  not  a  new  thing  that  prior  statutes  shall  give  place 
to  later  ones.  Dig.  i.  3.  26;  i.  i.  4;  Broom,  Max.  3d. 
Lond.  ed.  37. 

There  should  be  no  departure  from  'a  common  observ- 
ance.    2  Coke,  74. 

There  is  no  rule  but  what  may  fail.    Off.  Ex.  212. 

That  is  not  to  be  conceded  to  private  persons  which  can 
be  publicly  done  by  the  magistrate,  lest  it  be  the  occasion 
of  greater  tumults.     Dig.   50.   17.   176. 

Names  of  things  ought  to  be  understood  according  to 
common  usage,  not  according  to  the  opinions  of  individ- 
uals.    Dig.  33.  ID.  7.  2. 

You  are  not  to  do  evil  that  good  may  come  of  it.  11 
Coke,  74  a. 

A  derogatory  clause  does  not  prevent  things  or  acts 
from  being  dissolved  by  the  same  power,  by  which  they 
were  originally  made.     Bacon,  Max.  Reg.   19. 

The  laws  consist  not  in  being  read,  but  in  being  under- 
stood.   8  Coke,  167. 

Not  right,  but  seisin,  makes  a  stock  from  which  the 
inheritance  must  descend.  Fleta,  1.  6,  cc.  14,  2,  §  2 ;  Noy, 
Max.  9th  ed.  72,  n.  (b)  ;  Broom,  Max.  3d  Lond.  ed.  466; 
2  Sharswood,  Blackst.  Comm.  209;  i  Stephen,  Comm. 
365,  368,  394;  4  Kent,  Comm.  388,  389;  4  Scott,  n.  r. 
468. 

That  which  is  permitted  only  at  a  loss  is  not  permitted 
to  be  done.     Coke,  Litt.  127. 

Not  to  be  born,  and  to  be  dead-born,  are  the  same. 

A  law  is  not  obligatory  unless  it  be  promulgated. 

When  the  form  is  not  observed,  it  is  inferred  that  the 
act  is  annulled.     12  Coke,  7. 
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An  attempt  does  not  harm  unless  a  consequence  follow. 
II  Coke,  98. 

Not  every  loss  produces  an  injury,  i.  e.  gives  a  right  of 
action.  See  3  Blackstone,  Comm.  219;  i  Smith,  Lead.  Cas. 
131 ;  Broom,  Max.  93;  2  Bouvier,  Inst.  n.  2211. 

It  is  not  every  thing  which  is  permitted  that  is  honor- 
able.   Dig.  50.  17.  144. 

A  reason  cannot  always  be  given  for  the  institutions  of 
our  ancestors.  4  Coke,  78;  Broom,  Max.  3d  Lond.  ed. 
149;  Branch,  Princ. 

It  is  not  incumbent  on  the  possessor  of  property  to  prove 
his  right  to  his  possessions.  Code,  4.  19.  2 ;  Broom,  Max. 
3d  Lond.  ed.  639. 

A  plea  of  the  same  matter,  the  dissolution  of  which  is 
sought  by  the  action,  cannot  be  brought  forward.  Bacon, 
Max.  Reg.  2.  When  an  action  is  brought  to  annul  a  pro- 
ceeding, the  defendant  cannot  plead  such  proceeding  in 
bar.  Broom,  Max.  3d  Lond.  ed.  154;  Wingate,  Max.  647; 
3  P.  Will.  317. 

That  cannot  be  proved  which  proved  is  irrelevant.  See 
I  Exch.  91,  92,  102. 

No  one  can  sue  without  a  writ.    Fleta,  1.  2,  c.  13,  §  4. 

The  king  cannot  confer  a  favor  which  occasions  injury 
and  loss  to  others.  Coke,  3d  Inst.  236;  Broom,  Max.  3d 
Lond.  ed.  60 ;  Vaugh,  338 ;  2  Ell.  &  B.  874. 

The  king  cannot  load  a  subject  with  imposition  against 
his  consent.     Coke,  2d  Inst.  61. 

He  cannot  be  considered  as  having  ceased  to  have  a 
thing,  who  never  had  it.     Dig.  50.  17.  208. 

A  thing  which  has  no  effect  in  law  is  not  an  impedi- 
ment.    Jenk.  Cent.  Cas.  162;  Wingate,  Max.  727. 

Not  what  is  said,  but  what  is  done,  is  to  be  regarded. 
Coke,  Litt.  36;  6  Bingh.  310;  i  Mete.  Mass.  353;  11 
Cush.  Mass.  536. 

It  is  immaterial  whether  a  man  gives  his  assent  by 
words  or  by  acts  and  deeds.     10  Coke,  52. 
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It  matters  not  what  becomes  of  equipollent  expressions. 
5  Coke,  122. 

It  matters  not  what  is  known  to  the  judge,  if  it  is  not 
known  to  him  judicially.    3  Bulstr.  115. 

It  matters  not  whether  a  revocation  be  by  words  or  by 
acts.    Croke,  Car.  49;  Branch,  Princ. 

A  minor  shall  not  answer  unless  in  a  case  of  dower, 
and  this  in  favor  of  dower.    4  Coke,  71. 

Not  guilty  unless  the  intent  be  guilty,  i  Story,  Contr. 
4th  ed.  87. 

Surplusage  does  not  usually  vitiate  writings.  Dig.  50. 
17.  94;  Broom,  Max.  3d  Lond.  ed.  559,  n. 

Not  only  what  is  permitted,  but  what  is  convenient,  is 
to  be  considered,  because  what  is  inconvenient  is  illegal. 
Coke,  Litt.  66  a. 

There  is  no  prolixity  where  there  is  nothing  that  can 
be  omitted.    Vaugh.  138. 

Not  to  believe  rashly  is  the  nerve  of  wisdom.  5  Coke, 
114. 

A  plea  of  that  of  which  the  dissolution  is  sought  is 
not  valid.    2  Ed.  Ch.  134. 

An  impediment  is  of  no  avail  which  by  law  has  no 
effect.    4  Coke,  31  a. 

Not  upon  words,  but  upon  things  themselves,  do  we 
impose  law.     Code,  6.  43.  2. 

He  who  errs  is  not  considered  as  consenting.  Dig.  50. 
17.  116;  Broom,  Max.  3d  Lond.  ed.  240;  2  Kent,  Comm. 
477;  14  Ga.  207. 

They  are  not  considered  as  losing  a  thing  whose  own 
it  was  not.    Dig.  50.  17.  85. 

He  does  not  appear  to  have  retained  his  consent,  who 
has  changed  any  thing  at  the  command  of  a  party  threat- 
ening.   Bacon,  Max.  Reg.  22;  Broom,  Max.  3d  Lond.  ed. 

254- 

That  do.es  not  truly  belong  to  any  one  which  can  be 
taken  from  him  upon  occasion.     Dig.  50.  17.  159.  i. 
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One  is  not  considered  as  acquiring  property  in  a  thing 
which  he  is  bound  to  restore.    Dig.  50.  17.  51. 

He  is  not  judged  to  use  force  who  exercises  his  own 
right   and   proceeds   by   ordinary    action.     Dig.    50.    17. 

155-  I- 

-  Gonfirmation  is  not  valid  unless  he  who  confirms  is 
either  in  possession  of  the  thing  itself,  or  of  the  right  of 
which  confirmation  is  to  be  made,  and,  in  like  manner, 
unless  he  to  whom  confirmation  is  made  is  in  possession. 
Coke,  Litt.  295. 

It  is  known  from  its  associates.  The  meaning  of  a 
word  may  be  ascertained  by  reference  to  the  meaning  of 
words  associated  with  it.  Broom,  Max.  3d  Lond.  ed. 
523;  9  East,  267;  13  Id.  531;  6  Taunt.  294;  i  Ventr. 
225;  I  Barnew.  &  C.  644;  Arg.  10  Id.  496,  si^;  18  C. 
B.  102,  893;  5  Mann.  &  G.  639,  667;  3  C.  B.  437;  5  Id. 
380;  4  Exch.  511,  519;  5  Id.  294;  II  Id.  113;  3  Term, 
87;  8  Id.  118;  I  N.  Y.  47,  69;  II  Barb.  N.  Y.  43,  63; 
20  Id.  644. 

He  who  cannot  be  known  from  himself  may  be  known 
from  his  associate.  F.  Moore,  817;  i  Ventr.  225;  3 
Term,  87;  9  East,  267;  13  Id.  531;  6  Taunt.  294;  i 
Barnew.  &  C.  644. 

Notice  is  called  from  a  knowledge  being  had;  and 
notice    ought    not    to   halt,    i.  e.    be    imperfect.     6    Coke, 

59- 

A  new  enactment  ought  to  impose  form  upon  what  is 
to  come,  not  upon  what  is  past.  Coke,  2d  Inst.  292; 
Broom,  Max.  3d  Lond.  ed.  33,  36 ;  T.  Jones,  108 ;  2  Show. 
16;  6  Mees.  &  W.  Exch.  285;  7  Id.  536;  2  Mass.  122: 
2  Gall.  C.  C.  139;  2  N.  Y.  245;  7  Johns.  N.  Y.  503 
et  seq.,  where  this  rule  is  fully  considered  and  the  author- 
ities reviewed. 

A  novation  is  not  presumed.    Halkers,  Max.  104. 

Novelty  benefits  not  so  much  by  its  utility  as  it  disturbs 
by  its-  novelty.     Jenk.   Cent.   Cas.   167. 
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A  new  judgment  does  not  make  a  new  law,  but  declares 
the  old.    lo  Coke,  42. 

The  injury  (i.  e.  liability  to  make  good  an  injury  caused 
by  a  slave)  follows  the  head  or  person,  i.  e.  attaches  to 
his  master.    Heineccius,  Elem.  Jur.  Civ.  1.  4,  t.  8,  §  1231. 

A  naked  promise  does  not  create  an  obligation.  Dig. 
2.  14.  7.  4;  Code,  4.  65.  27;  Broom,  Max.  3d  Lond.  ed. 
6'/Q]  Brisson,  Nudus. 

Naked  reason  and  naked  promise  do  not  bind  any  debtor. 
Fleta,  1.  2,  c.  60,  §  25. 

Nudum  pactum  is  where  there  is  no  consideration  for 
the  undertaking  or  agreement;  but  when  there  is  a  con- 
sideration, an  obligation  is  created  and  an  action  arises. 
Dig.  2.  14.  7.  4;  2  Sharswood,  Blackst.  Comm.  445; 
Broom,  Max.  3d  Lond.  ed.  669;  Plowd.  309;  i  Powell, 
Contr.  330  et  seq.;  3  Burr.  1670  et  seq.;  Viner,  Abr. 
Nudum  Pactum  (A)  ;  i  Fonblanque,   Eq.  5th  ed.  335  a. 

Nudum  pactum  is  that  upon  which  no  action  arises. 
Code,  2.  3.  10 ;  5.  14.  i ;  Broom,  Max.  3d  Lond.  ed.  676. 

No  one  ought  to  enrich  himself  at  the  expense  of  others. 

No  one  shall  take  advantage  of  his  own  wrong.  Broom, 
Max.  3d  Lond.  ed.  265. 

No  court  which  has  not  a  record  can  impose  a  fine,  or 
commit  any  person  to  prison ;  because  those  powers  belong 
only  to  courts  of  record.     8  Coke,  60. 

No  impossible  or  dishonorable  things  are  to  be  pre- 
sumed; but  things  true,  honorable,  and  possible.  Coke, 
Litt.  78. 

By  no  agreement  can  it  be  effected  that  there  shall  be 
no  accountability  for  fraud.  Dig.  2.  14.  27.  3;  Broom, 
Max.  3d  Lond.  ed.  622,  118,  n. ;  5  Maule  &  S.  466. 

There  is  no  rule  without  a  fault. 

No  land  without  a  lord.    Guyot,  Inst.  Feod.  c.  28. 

No  one  can  have  a  servitude  over  his  own  property. 
Dig.  8.  2.  26;  17  Mass.  443;  2  Bouvier,  Inst.  n.  1600. 

The  authority  of  no  man  ought  to  avail  with  us,  that 
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we  should  not  follow  better   [opinions]    should  any  one 
present  them.     Coke,  Litt.  383  b. 

No  crime  is  greater  than  disobedience.    Jenk.  Cent.  Cas. 

77- 

No  example  is  the  same  for  all  purposes.  Coke,  Litt. 
212  a. 

Nothing  unjust  is  to  be  presumed  in  law.    4  Coke,  72. 

No  marriage,  no  dower.     4  Barb.  N.  Y.  192,  194. 

Nothing  which  is  like  another  is  the  same,  i.  e.  no  like- 
ness is  exact  identity.  2  Stor.  C.  C.  512;  Story,  Partn. 
90;  Coke,  Litt.  3  a;  2  Sharswood,  Blackst.  Comm.  162. 

No  simile  runs  upon  four  feet,  or,  as  ordinarily  ex- 
pressed, "on  all  fours."  Coke,  Litt.  3a;  Eunomus,  Dial. 
2,  p.  155;  I  Stor.  C.  C.  143. 

Lapse  of  time  does  not  bar  the  right  of  the  crown. 
Coke,  2d  Inst.  273 ;  i  ■  Sharswood,  Blackst.  Comm.  247 ; 
Broom,  Max.  3d  Lond.  62 ;  Hob.  347 ;  2  Stephen,  Comm. 
504;  I  Mass.  355;  2  Brock.  C.  C.  393;  18  Johns.  N.  Y. 
227;  10  Barb.  N.  Y.  139. 

Lapse  of  time  does  not  bar  the  commonwealth.  11 
Grat.  572;  Hilliard,  Real  Prop.  173;  8  Tex.  410;  16  Id. 
305 ;  5  McLean,  C.  C.  133 ;  19  Mo.  667. 

No  one  shall  take  advantage  of  his  own  wrong.  Coke, 
Litt.  148  b  Broom,  Max.  3d  Lond.  ed.  265 ;  4  Bingh.  n.  c. 
395 ;  4  Barnew.  &  Aid.  409;  10  Mees.  &  W.  Exch.  309;  11 
Id.  680. 

Where  another  form  of  action  is  given,  no  one  ought 
to  sue  in  the  action  de  dolo.    7  Coke,  92. 

No  one  is  called  an  accessory  after  the  fact  but  he  who 
knew  the  principal  to  have  committed  a  felony,  and  re- 
ceived and  comforted  him.    Coke,  3d  Inst.  138. 

No  one  shall  be  called  a  principal  felon  except  the  party 
actually  committing  the  felony,  or  the  party  present  aiding 
and  abetting  in  its  commission.     Coke,  3d  Inst.  138. 

No  one  is  understood  to  be  a  competent  witness  in  his 
own  cause.    Dig.  22.  5.10;!  Sumn.  C.  C.  328,  344. 
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No  man  can  forfeit  another's  right.     Fleta,  1.  i,  c.  28, 

§11- 

No  one  ought  to  depart  out  of  the  court  of  chancery 

without  a  remedy.    Year  B.  4  Hen.  VII.  4. 

No  man  is  to  be  esteemed  a  wrong-doer  who  avails 
himself -of  his  legal  right.  Dig.  50.  17.  55;  Broom,  Max. 
3d  Lond.  ed.  124,  118,  n.  (q) ;  14  Wend.  N.  Y.  399,  492. 

The  quality  of  a  past  offence  is  never  aggravated  by 
that  which  happens  subsequent.  Dig.  50.  17.  138.  i ; 
Bacon,  Max.  Reg.  8;  Broom,  Max.  3d  Lond.  ed.  41. 

We  are  never  to  recur  to  what  is  extraordinary,  till 
what  is  ordinary  fails.     Coke,  4th  Inst.  84. 

There  is  no  fiction  without  law. 

What  is  never  sufficiently  said  is  never  said  too  much. 
Coke,  Litt.  375.' 

There  is  never  prescription  in  case  of  falsehood  (crimen 
falsi).    Bell,  Diet. 

Human  things  never  prosper  when  divine  things  are 
neglected.     Coke,  Litt.  95;  Wingate,  Max.  2. 

Not  co-habitation  but  consent  makes  the  marriage.  Dig. 
50.  17.  30;  I   Bouvier,  Inst.  n.  239;  Coke,  Litt.  33. 

Obedience  is  the  essence  of  the  law.     11  Coke,  100. 

A  reasonable  custom  is  to  be  obeyed  like  law.    4  Coke, 

38. 

Things  abandoned  become  the  property  of  the  (first) 

occupant,     i   Pet.  Adm.  53. 

Odious  and  dishonest  acts  are  not  presumed  in  law. 
Coke,  Litt.  78;  6  Wend.  N.  Y.  228,  231;  18  N.  Y.  295, 
300. 

Odious  things  are  not  presumed.     Burr.  Sett.  Cas.  190. 

Officers  may  not  examine  the  judicial  acts  of  the  court. 

Judicial  offices  ought  not  to  be  granted  before  they  are 
vacant.     11   Coke,  4. 

The  offices  of  magistrates  ought  not  to  be  sold.  Coke, 
Litt.  234.  This  maxim  should  be  written  in  letters  of 
gold.    Author. 
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The  attempt  becomes  of  consequence,  if  the  effect 
follows. 

An  office  ought  to  be  injurious  to  no  one.  Bell, 
Diet. 

The  omission  of  those  things  which  are  silently  ex- 
pressed is  of  no  consequence.     2  Bulstr.  131. 

Every  act  is  to  be  estimated  by  the  intention  of  the  doer. 
Branch,  Princ. 

Drunkenness  inflames  and  reveals  every  crime.  Coke, 
Litt.  247. 

All  law  has  either  been  derived  from  the  consent  of  the 
people,  established  by  necessity,  or  confirmed  by  custom. 
Dig.  I.  3.  40;  Broom,  Max.  3d  Lond.  ed.  616,  n. 

Every  worthier  thing  draws  to  it  the  less  worthy,  though 
the  latter  be  more  ancient.     Coke,  Litt.  355. 

Every  great  example  has  some  portion  of  evil,  which  is 
compensated  by  its  public  utility.     Hob.  279. 

The  greater  contains  in  itself  the  less.  5  Coke,  115  a; 
Wingate,  Max.  206;  Story,  Ag.  §  172;  Broom,  Max.  3d 
Lond.  ed.  173. 

The  more  worthy  contains  in  itself  the  less  worthy. 
Coke,  Litt.  143. 

Every  greater  embraces  in  itself  the  minor.  Jenk.  Cent. 
Cas.  208. 

Every  principal  thing  draws  to  itself  the  accessory.  17 
Mass.  425 ;  i  Johns.  N.  Y.  580. 

Every  thing  belongs  to  the  soil  which  is  built  upon  it. 
Dig.  41.  I.  7.  10;  47.  3.  i;  Inst.  2.  i.  29;  Broom,  Max. 
3d.  Lond.  ed.  355 ;  Fleta,  1.  3,  c.  2,  §  12. 

Every  oath  ought  to  be  founded  on  certain  knowledge. 
Coke,  4th  Inst.  279. 

Every  will  is  consummated  by  death.  3  Coke,  29  b;  4 
Id.  61  b;  2  Sharswood,  Blackst.  Comm.  500;  Sheppard, 
Touchst.  401. 

All  actions  in  the  world  are  limited  within  certain 
periods.    Bracton,  52. 
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All  men  are  freemen  or  slaves.  Inst.  i.  3.  pr. ;  Fleta, 
1.  I,  c.   I,  §  2. 

All  shall  have  liberty  to  renounce  those  things  which 
have  been  established  in  their  favor.  Code,  2.  3.  29; 
I.  3.  51 ;  Broom,  Max.  3d  Lond.  ed.  625. 

All  things  are  presumed  to  have  been  rightly  and  regu- 
larly done.  Coke,  Litt.  232  b;  Broom,  Max.  3d  Lond. 
ed.  847;  12  C.  B.  788;  3  Exch.  191;  6  Id.  716;  11 
Cush.  Mass.  441 ;  2  Ohio  St.  246,  247 ;  4  Id.  148 ;  6  Id. 

293- 

All  things  are  presumed  to  have  been  done  regularly 

and  with  due  formality  until  the  contrary  is  proved. 
Broom,  Max.  3d  Lond.  ed.  157,  849;  3  Bingh.  381;  2 
Campb.  44;  I  Crompt.  &  M.  Exch.  461;  17  C.  B.  183; 
5  Barnew.  &  Ad.  550;  12  Mees.  &  W.  Exch.  251;  12 
Wheat.  69,  70. 

All  prudent  men  are  accustomed  to  admit  those  things 
which  are  approved  by  those  who"  are  well  versed  in  the 
art.     7  Coke,   19. 

All  crimes  committed  openly  are  considered  lighter.  8 
Coke,   127. 

All  things  are  presumed  against  a  wrong-doer.  Broom, 
Max.  3d  Lond.  ed.  843. 

All  things  are  presumed  to  be  done  legitimately  until 
the  contrary  is  proved.    Coke,  Litt.  232. 

All  things  are  presumed  to  be  done  in  due  form.  Coke, 
Litt.  6. 

Obligations  contracted  under  a  law  are  destroyed  by  a 
law  to  the  contrary.    Dig.  50.  17.  100. 

All  things  which  are  the  wife's  belong  to  the  husband. 
Coke,  Litt.  112;  2  Kent,  Comm.  130,  143. 

Every  action  is  a  complaint.     Coke,  Litt.  292. 

Every  conclusion  of  a  good  and  true  judgment  arises 
from  good  and  true  premises,  and  the  verdicts  of  jurors. 
Coke,  Litt.  226. 

Every  consent  removes  error.    Coke,  2d  Inst.  123. 
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Every  definition  in  the  civil  law  is  dangerous,  for  there 
is  very  little  that  cannot  be  overthrown.  There  is  no  rule 
in  the  civil  law  which  is  not  liable  to  some  exception;  and 
the  least  difference  in  the  facts  of  the  case  renders  its 
application  useless.  Dig.  50.  17.  202;  2  Wooddeson,  Lect. 
196. 

Every  definition  in  law  is  perilous,  for  it  is  within  an 
ace  of  being  subverted.  Dig.  50.  17.  202;  2  Wooddeson, 
Lect.  196. 

An  exception  is  in  itself  also  a  rule.  • 

Every  innovation  disturbs  more  by  its  novelty  than  it 
benefits  by  its  utility.     2  "Bulstr.  338 ;  i   Salk.  20. 

The  interpretation  of  instruments  is  to  be  made,  if 
they  will  admit  of  it,  so  that  all  contradictions  may  be 
removed.     Jenk.  Cent.  Cas.  96. 

Every  interpretation  either  declares,  extends,  or  re- 
strains. 

Every  new  statute  ought  to  set  its  stamp  upon  the 
future,  not  the  past.    Bracton,  228 ;  Coke,  2  Inst.  95. 

Every  person  is  a  man,  but  not  every  man  a  person. 
Calvinus,  Lex. 

Every  privation  presupposes  former  enjoyment.  Coke, 
Litt.  339. 

Every  plaint  and  every  action  for  injuries  is  limited 
within  certain  times.     Coke,  Litt.  114. 

Every  subsequent  ratification  has  a  retrospective  effect, 
and  is  equivalent  to  a  prior  comm.and.  Coke,  Litt.  207  a; 
Story,  Ag.  4th  ed.  102;  Broom,  Max.  3d  Lond.  ed.  715; 
2  Bouvier,  Inst.  25 ;  4  Id.  26 ;  8  Wheat.  363 ;  7  Exch. 
726 ;  10  Id.  845 ;  9  C.  B.  532,  607 ;  14  Id.  53. 

Every  rule  of  law  is  liable  to  its  own  exceptions.  ' 

What  is  given  for  all  shall  be  compensated  for  by  the 
contribution  of  all.    4  Bingh.  121 ;  2  Marsh.  309. 

There  may.be  an  abuse  of  every  thing  of  which  there 
is  an  use,  virtue  only  excepted.     Dav.  79. 

Once  a  fraud,  always  a  fraud.     13  Viner.  Abr.  539. 
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Once  a  mortgage,  always  a  mortgage,  i  Hilliard,  Real 
Prop.  378. 

Once  a  recompense,  always  a  recompense.  ,  19  Viner, 
Abr.  277. 

Once  quit  and  cleared,  ever  quit  and  cleared.  Skene, 
de  verb.  sign,  iter  ad  fin. 

One  may  not  do  an  act  to  himself. 

One  should  be  just  before  he  is  generous. 

That  opinion  is  to  be  followed  which  favors  the  will. 

It  is  necessary  that  certain  persons,  lands,  and  estates 
be  comprehended  in  a  declaration  of  uses.     9  Coke,  g. 

A  thing,  to  be  brought  to  judgment,  must  be  certain  or 
definite.     Jenk.  Cent.  Cas.  84;  Bracton,  15  &. 

A  thing,  to  be  sold,  must  be  certain  or  definite. 

Opposites  placed  next  each  other  appear  in  a  clearer 
Hght.    4  Bacon,  Works,  256,  258,  353. 

Usage  is  the  best  interpreter  of  law.  Coke,  2d  Inst. 
18;  Broom,  Max.  3d  Lond.  ed.  823. 

That  is  the  best  system  of  law  which  confides  as  little 
as  possible  to  the  discretion  of  the  judge.    Bacon,  Aph.  46. 

The  best  interpretress  of  a  statute  is  (all  the  separate 
parts  being  considered)  the  statute  itself.  8  Coke,  117; 
Wingate,  Max.  239,  Max.  68. 

That  law  is  the  best  which  leaves  the  least  discretion  to 
the  judge;  and  this  is  an  advantage  which  results  from 
its  certainty.     Bacon,  Aph.  8. 

Usage  is  the  best  interpreter  of  things.  Coke,  2d  Inst. 
282. 

The  best  mode  of  interpreting  laws  is  to  make  them 
accord.     8  Coke,  169. 

He  is  the  best  judge  who  relies  as  little  as  possible  on 
his  own  discretion.     Bacon,  Aph.  46. 

Custom  is  the  best  interpreter  of  laws.  Coke,  4th  Inst. 
75 ;  2  Parsons,  Contr.  53. 

The  order  of  pleading  being  preserved,  the  law  is  pre- 
served.    Coke,  Litt.  303. 

320 


THE  TRIAL  LAWYERS'  ASSISTANT: 

It  is  manifest  that  no  one  by  his  own  will  can  renounce 
his  origin  (put  off  or  discharge  his  natural  allegiance). 
Code,  lo.  34.  4.  See  i  Sharswood,  Blackst.  Comm.  c. 
10;  20  Johns.  N.  Y.  313;  3  Pet.  122,  246;  Broom,  Max. 
3d  Lond.  ed.  74. 

The  origin  of  a  thing  ought  to  be  inquired  into,  i 
Coke,  99. 

Force  and  wrong  are  especially  contrary  to  peace.  Coke, 
Litt.  161. 

Contracts  which  are  not  illegal,  and  do  not  originate 
in  fraud,  must  in  all  respects  be  observed.  Cod.  2.  3. 
29;  Broom,  Max.  3d  Lond.  ed.  624. 

Agreements  give  the  law  to  the  contract.  Halkers,  Max. 
118. 

Private  contracts  cannot  derogate  from  the  public  law. 
7  Coke,  23. 

It  is  indubitable  law  that  contracts  against  the  laws,  or 
good  morals,  have  no  force.  Cod.  2.  3.  6;  Broom,  Max. 
3d  Lond.  ed.  620. 

Contracts  founded  upon  an  immoral  consideration  are 
not  to  be  observed.  Dig.  2.  14.  27.  4 ;  2  Pet.  539 ;  Broom, 
Max.  3d  Lond.  ed.  658. 

Private  contracts  do  not  derogate  from  public  law. 
Broom,  Max.  3d  Lond.  ed.  621 ;  per  Dr.  Lushington,  Arg. 
4  Clark  &  F.  Hou.  L.  241 ;  Arg.  3  Id.  621. 

By  a  contract  something  is  permitted,  which,  without 
it,  could  not  be  admitted.    Coke,  Litt.  166. 

An  equal  has  no  power  over  an  equal.  Jenk.  Cent.  Cas. 
174.  Example :  One  of  two  judges  of  the  same  court 
cannot  commit  the  other  for  contempt. 

Parent  is  a  general  name  for  every  kind  of  relation- 
ship. Coke,  Litt.  80;  Littleton,  §  108;  Mag.  Cart.  John 
c.  so. 

Similar  things  unite  with  similar. 

When  opinions  are  equal,  a  defendant  is  acquitted.  Coke, 
4th  Inst.  64. 
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Words  make  the  ple^.  5  M©d.  458;  Year  B.  19  Hen. 
VI.  40. 

An  integral  part  being  taken  away,  the  whole  is  taken 
away.    8  Coke,  41. 

The  offspring  of  a  legitimate  bed  knows  not  his  mother 
more  certainly  than  his  father.    Fortescue,  C.  43. 

The  offspring  follow  the  condition  of  the  mother.  Inst. 
2.  I.  19.  This  is  the  law  in  the  case  of  slaves  and  animals, 
I  Bouvier,  Inst.  n.  167,  502;  but  with  regard  to  freemen, 
children  follow  the  condition  of  the  father. 

Nature  takes  little  heed.    2  Johns.  Cas.  N.  Y.  127,  166. 

Things  differ  but  little  which  agree  in  substance.  2 
Bulstr.  86. 

It  is  not  enough  that  sentence  should  be  given  unless 
it  be  committed  to  execution.     Coke,  Litt.  289. 

It  avails  little  to  know  what  ought  to  be  done,  if  you  do 
not  know  how  it  is  to  be  done.     Coke,  2d  Inst.  503. 

The  father  is  he  whom  the  marriage  points  out.  i 
Blackst.  Comm.  446;  7  Mart.  n.  s.  548,  5S3;  Dig-  2.  4. 
5 ;  I  Bouvier,  Inst.  n.  273,  304,  322 ;  Broom,  Max.  3d 
Lond.  ed.  458. 

A  jury  ought  not  to  be  harassed  by  labors  and  expenses. 
Jenk.  Cent.  Cas.  6. 

Paternal  power  should  consist  in  affection,  not  in  atroc- 
ity. 

Offences  against  nature  are  the  heaviest.  Coke,  3d 
Inst.  20. 

He  adds  one  offence  to  another,  who,  when  he  commits 
a  crime,  joins  to  it  the  protection  of  a  defence.    5  Coke,  49. 

During  a  litigation  nothing  should  be  changed.  Coke, 
Litt.  344.  See  20  How.  106;  Cross,  Lien,  140;  i  Story, 
Eq.  Jur.  §  406;  2  Johns.  Ch,  N.  Y.  441 ;  6  Barb.  N.  Y.  33. 

That  is  said  to  be  added  by  alluvion  which  is  so  added 
little  by  little  that  we  cannot  tell  how  much  is  added  at 
any  one  moment  of  time.  Dig.  41,  l,  7.  i ;  Hale,  de  Jur. 
Mar.  pars  i,  c.  4;  Fleta,  1.  3,  c.  2,  §  6. 
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By  reasoning  we  come  to  legal  reason.    Littletoit,  §  386. 

It  is  in  the  nature  of  things  that  he  who  denies  a  fact 
is  not  boynd  to  give  proof. 

By  various  acts  experience  frames  the  law.  Coke,  4th 
Ifjst.  50. 

That  is  perfect  which  wants  nothing  according  to  the 
measure  of  its  perfection  or  nature.    Hob.  151. 

It  is  dangerous  to  introduce  new  and  unaccustomed 
things.    Coke,  Litt.  379. 

I  think  that  dangerous  which  is  not  warranted  by  the 
example  of  good  men.    9  Coke,  97, 

The  purchaser  runs  the  risk  of  the  loss  of  a  thing  sold, 
though  not  delivered,  i  Bouvier,  Inst.  n.  939;  2  Kent, 
Comm.  498,  499;  4  Barnew.  &  C.  481,  941. 

They  are  perjured  who,  preserving  the  words  of  an 
oath,  deceive  the  ears  of  those  who  receive  it.  Coke,  3d 
Inst.   166. 

It  is  a  perpetual  law  that  no  human  or  positive  law  can 
be  perpetual;  and  a  clause  in  a  law  which  precludes  the 
power  of  abrogation  is  void  ab  initio.  Bacon,  Max.  Reg. 
19;  Broom,  Max.  3d  Lond.  ed,  27, 

Perpetuities  are  odious  in  law  and  equity. 

The  interest  of  a  personal  connection  is  sometimes  re- 
garded in  law  as  that  of  the  individual  himself.  Bacon, 
Ma:!f,  Reg,  18;  Broom,  Majc,  3d  Lond.  ed.  474. 

A  person  is  a  man  considered  with  reference  to  a  certain 
status,    Hemeceius,  Elem.  Jur.  Civ.  L  i,  tit.  3,  §  75. 

Towns  and  boroughs  act  as  if  persons,    23  Wend.  N.  Y. 

103.  lU- 

Personal  things  cannot  be  done  by  another.  Finch, 
L^w,  b.  I,  c.  3,  n,  14. 

Personal  things  cannot  be  granted  over.  Finch,  Law, 
b..l,  Q.  3,  n.  15. 

Personal  things  die  with  the  person.  Finch,  Law,  b. 
I,  p.  3,  n.  10, 

Plain  truths  need  not  be  proved.    Coke,  Litt.  16 
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A  pirate  is  an  enemy  of  the  human  race.  Coke,  3d 
Inst.  113. 

Let  full  and  speedy  justice  be  done  to  the  parties.  Coke, 
4th  Inst.  67. 

The  plural  number  is  contained  in  two.    i  Rolle,  476. 

Pluralities  are  odious  in  law. 

Several  co-heirs  are  as  one  body,  by  reason  of  the  unity 
of  right  which  they  possess.     Coke,  Litt.  163. 

Several  part-owners  are  as  one  body,  by  reason  of  the 
unity  of  their  rights.    Coke,  Litt.  164. 

Examples  hurt  more  than  offences. 

The  instigator  of  a  crime  is  worse  than  he  who  perpe- 
trates it.     5  Coke,  99. 

One  eye-witness  is  better  than  ten  ear-ones.  Coke,  4th 
Inst.  279. 

Eyes  see  more  than  one  eye.    Coke,  4th  Inst.  160. 

Punishment  to  few,  dread  or  fear  to  all. 

If  punishment  be  inflicted  on  a  few,  a  dread  comes  to  all. 

The  heir  ought  not  to  be  bound  in  a  penalty  inflicted 
for  the  crime  of  the  ancestor.     Coke,  2d  Inst.  198. 

Punishment  cannot  be,  crime  will  be,  perpetual.  21 
Viner,  Abr.  271. 

Punishments  should  rather  be  softened  than  aggravated. 
Coke,  3d  Inst.  220. 

Punishments  should  be  restrained.    Jenk.  Cent.  Cas.  29. 

Punishment  ought  to  be  inflicted  upon  the  guilty,  and 
not  upon  others.  Bracton,  380  b;  Fleta,  1.  i,  c.  38,  §  12; 
1  4,  c.  17,  §  17. 

Politics  are  to  be  adapted  to  the  laws,  and  not  the  laws 
to  politics.     Hob.  154. 

Witnesses  are  weighed,  not  counted,  i  Starkie,  Ev. 
554;  Best,  Ev.  426,  §  389;  14  Wend.  N.  Y.  105,  109. 

One  of  two  opposite  positions  being  affirmed,  the  other 
IS  denied.     3  Rolle,  422. 

Possession  is,  as  it  were,  the  position  of  the  foot.  3 
Coke,  42. 
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Possession  of  the  brother  in  fee-simple  makes  the  sister 
to  be  heir.  3  Coke,  42;  2  Sharswood,  Blackst.  Comm. 
227;  Broom,  Max.  3d  Lond.  ed.  473. 

Peaceable  possession  for  sixty  years  gives  a  right.  Jenk. 
Cent.  Cas.  26. 

Possession  is  a  good  title,  where  no  better  title  appears. 
20  Viner,  Abr.  278. 

Possession  of  the  termor,  possession  of  the  reversioner. 

Possessor  has  right  against  all  men  but  him  who  has 
the  very  right. 

Possibility  cannot  be  on  a  possibility. 

Posterior  things  derogate  from  things  prior,  i  Bou- 
vier,  Inst.  n.  90. 

Postliminy  feigns  that  he  who  has  been  captured  has 
never  left  the  state.    Inst.  i.  12.  5  ;  Dig.  49,  51. 

Power  ought  to  follow,  not  to  precede  justice.  3  Bulstr. 
199. 

Useless  power  is  vain. 

Power  is  not  conferred  but  for  the  public  good. 

A  man  may  relinquish,  for  himself  and  those  claiming 
under  him,  a  right  which  was  introduced  for  his  own 
benefit.     See  i  Bouvier,  Inst.  n.  83. 

Power  should  be  strictly  interpreted.     Jenk.  Cent.  Cas. 

17- 

Supreme  power  can   dissolve,  but  cannot  bind  itself. 

Bacon,  Max.  Reg.   19. 

Better  is  the  condition  of  the  defendant,  than  that  of  the 
plaintiff.     Broom,  Max.  3d  Lond.  ed.  664;   15  Pet.  471. 

Better  is  the  condition  of  the  possessor.  Broom,  Max. 
3d  Lond.  ed.  201,  n. 

Hasty  counsels  are  seldom  prosperous.    Coke,  4th  Inst. 

57- 

Prescription  is  a  title  by  authority  of  law,  deriving  its 

force  from  use  and  time.     Coke,  Litt.  113. 

Prescription   and   the   execution   of   a   contract   do  not 

affect  the  validity  of  the  contract,  but  the  time  and  manner 
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of  bringing  an  action.  3  MdSs.  84 ;  Decoudhe  v.  Savetier, 
3  Johnsi  Ch.  N<  Y,  196,  219. 

To  present  is  no  more  than  to  give  or  offer  on  the  spot. 
Coke,  Litt.  120, 

The  presence  of  the  body  cures  the  error  in  the  name ; 
the  truth  of  the  name  cures  an  error  in  the  description. 
Bacon,  Max.  Reg;  25;  Broom,  Max.  3d  Lond.  ed.  568; 
6  Coke,  66 ;  3  Barnew.  &  Ad.  640 ;  6  Term,  675 ;  1 1  C. 
B.  996 ;  I  Hou.  L.  Cas.  792 ;  3  De  Gex,  M.  &  G.  Ch.  140. 

Prevention  is  better  than  cure.     Coke,  Litt.  304. 

The  justice  of  a  sentence  should  be  presumed.  Best, 
Ev.  Int.  42;  Mascardus  de  prob.  cone.     1237,  n.  2. 

Legitimacy  is  to  be  presumed.  5  Coke,  98  b;  i  Shars- 
wood,  Blackst.  Comm.  457. 

There  is  a  presumption  in  favor  of  legitimation.  5 
Coke,  98  b;  i  Sharswood,  Blackst.  Comm.  457. 

Presumptions  arise  from  what  generally  happens.  22 
Wend.  N.  Y.  425,  475. 

Violent  presumption  is  full  proof. 

Strong  presumption  avails  in  law.    Jenk.  Cent.  Cas.  58. 

Presumptions  are  conjectures  from  probable  proof,  as- 
sumed for  purposes  of  evidence.  J.  Voet,  ad  Pand.  1.  22, 
tit.  3,  n.  14. 

Under  pretext  of  legality,  what  is  illegal  ought  not  to 
be  admitted.     10  Coke,  88. 

The  practice  of  the  judges  is  the  interpreter  of  the  laws. 
Hob.  96;  Branch;  Princ. 

Precedents  have  as  much  law  as  justice. 

Precedents  that  pass  sub-silentio  are  of  little  or  no 
authority.     16  Viner,  Abr.  499. 

The  price  stands  in  the  place  of  the  thing  sold,  i 
Bouvier,  Inst.  n.  939;  2  Bulstr.  312. 

Previous  intentions  are  judged  by  subsequent  acts.  4 
Den.  N.  Y.  319,  %2o. 

The  radical  element  of  justice  is  equality. 

The  force  of  a  word  is  to  be  first  examined,  lest  by  the 
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fault  of  diction  the  sentence  be  destroyed  of  the  law  be 
without  arguments.     Coke,  Litt.  68. 

The  king  and  the  commonwealth  for  a  just  Cause  can 
take  away  my  property.     12  Coke,  13. 

The  emperor  is  free  from  laws.  Dig.  i.  3.  31 ;  Hallifax, 
Anal.  pref.  vi,  vii,  note. 

The  principal  should  always  be  exhausted  before  com- 
ing upon  the  sureties.     Coke,  2d  Inst.  19, 

Given"  principles  are  followed  by  their  concomitants. 

Principles   prove,   they  are  not  proved.     3   Coke,   40. 

Oppose  beginnings.     Branch,  Princ. 

There   is   no    reasoning   of   principles.     2   Bulstr.   239. 

The  beginning  is  the  most  powerful  part  of  a  thing. 
10  Coke,  49. 

He  who  is  first  in  time  is  preferred  in  right.  Coke, 
Litt.  14  a;  2. P.  Will.  491;  i  Term,  733;  9  Wheat.  App. 
24. 

A  deprivation  presupposes  a  possession.     2  Rolle,  419. 

There  is  no  doubt  that  the  rights  of  others  cannot  be 
prejudiced  by  private  agreements.  Dig.  2.  15.  3.  pr; 
Broom,  Max.  3d  Lond.  ed.  623. 

Private  agreements  cannot  derogate  from  public  law. 
Dig.  so.  17.  45.  I. 

Private  yields  to  public  good.     Jenk.  Cent.  Cas.  273. 

Private  inconvenience  is  made  up  for  by  public  good. 

A  privilege  is  a  personal  benefit  and  dies  with  the  per- 
son.    3  Bulstr.  8. 

A  privilege  is,  as  it  were  a  private  law.  2  Bulstr. 
189. 

A  privilege  avails  not  against  the  commonwealth. 
Bacon,  Max.  25;  Broom,  Max.  3d  Lond.  ed.  17;  Noy, 
Max.  9th  ed.  34. 

He  is  esteemed  a  possessor  whose  possession  has  been 
disturbed  by  fraud  or  injury.     OflF.  of  Ex.  166. 

The  necessity  of  proving  lied  with  him  who  sues. 
Inst.  2.  20.  4. 
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Proofs  ought  to  be  made  evident,  (that  is)  clear  and 
easy  to  be  understood.     Coke,  Litt.  283. 

The  extremes  being  proved,  the  intermediate  proceed- 
ings are  presumed,     i  Greenleaf,  Ev.  §  20. 

The  process  of  the  law  is  a  grievous  vexation;  the 
execution  of  the  law  crowns  the  work.     Coke,  Litt.  289. 

It  is  prohibited  to  do  on  one's  own  property  that  which 
may  injure  another's.     9  Coke,  59. 

The  offspring  follows  the  condition  of  the  father,  i 
Sandf.  Ch.  N.  Y.  583,  660. 

He  who  is  nearer  excludes  him  who  is  near;  he  who 
is  near,  him  who  is  remote ;  he  who  is  remote,  him  who  is 
more  remote.     Coke,  Litt.  10. 

An  indefinite  proposition  is  equal  to  a  general  one. 

The  property  of  the  whole  ship'  follows  the  ownership 
of  the  keel.  Dig.  6.  i.  61.  Provided  it  had"  not  been 
constructed  with  the  materials  of  another.  Id. ;  2  Kent, 
Comm.  362. 

The  propriety  of  words  is  the  safety  of  property. 

The  proprieties  (i  e.  proper  meanings)  of  words  are  to 
be  observed.     Jenk.  Cent.  Cas.  136. 

Protection  draws  to  it  subjection;  subjection,  protection. 
Coke,  Litt.  65. 

A  proviso  is  to  provide  for  the  present  and  the  future, 
not  the  past.  2  Coke,  72;  Vaugh.  279;  Broom,  Max.  3d 
Lond.  ed.  275. 

He  is  next  whom  no  one  precedes ;  he  is  last  whom  no 
one  follows.     Dig.  50.  16.  92. 

He  acts  prudently  who  obeys  the  commands  of  the  law. 
5  Coke,  49. 

Children  are  of  the  blood  of  their  parents,  but  the 
father  and  mother  are  not  of  the  blood  of  their  children. 
3  Coke,  40. 

A  pupil  is  not  considered  able  to  do  an  act  which  would 
be  prejudicial  to  him.  Dig.  50.  17.  no.  2;  2  Kent,  Comm. 
245- 
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Purchaser  without  notice  not  obliged  to  diaCOver  to  his 
own  hurt.     See  4  Bouvier.  Inst.  n.  4336. 

Things  taken  from  public  enemies  immediately  become 
the  property  of  the  captors.  .Inst.  2.  i.  17;  Grotius  de 
jur.  Bell.  1.  3,  c.  6,  §  12. 

An  institution  void  in  the  beginning  cannot  acquire 
validity  from  after-matter.     Dig.  50.  17.  210. 

When  the  principal  is  destroyed,  those  things  which  are 
accessory  to  it  are  also  destroyed.  Pothier,  Obi.  pt.  3, 
c.  6;  art.  4;  Dig.  33.  8.  2;  Broom,  Max.  3d  Lond.  ed. 

439- 

Words  spoken  to  one  end  ought  not  to  be  perverted  to 

another.     4  Coke,  14. 

Things  which  belong  to  the  person  ought  not  to  be 
separated  from  the  person.     Jenk.  Cent.  Cas.  28. 

Laws  which  derogate  from  the  common  law  ought  to 
be  strictly  construed.     Jenk.  Cent.  Cas.  221. 

Things  introduced  contrary  to  the  reason  of  the  law 
ought  not  to  be  drawn  into  precedents.     12  Coke,  75. 

Whatever  is  inserted  for  the  purpose  of  removing  doubt 
does  not  hurt  or  affect  the  common  law.     Coke,  Litt.  205. 

Particular  clauses  inserted  in  agreements  to  avoid 
doubts  and  ambiguity  do  not  prejudice  the  common  law. 
Dig.  50.  17.  81. 

Whatever  is  done  in  court  is  presumed  to  be  rightly 
done.     3  Bulstr.  43. 

Things  {i.  e.  services  and  rents)  which  cannot  be 
divided  into  parts  are  rendered  entire  by  each  severally. 
6  Coke,  I. 

Things  which  are  so  written  in  a  will  that  they  cannot 
be  understood,  are  as  if  they  had  not  been  written.     Dig. 

50-  17-  73-  3- 

Whatever  things  are  done  at  once  and  certainly,  appear 
part  of  the  same  transaction.     Coke,  Litt.  236. 

Transactions  between  strangers  may  benefit,  but  cannot 
injure,  persons  who  are  parties  to  them.     6  Coke,  i. 
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Things  d€f0gat6fy  to  the  common  law  are  not  to  be 
drawn  into  precedent.     Branch,  Princ. 

Those  things  which  derogate  from  the  commoii  law  are 
to  be  construed  strictly.     Jenk.  Cent.  Cas.  29. 

Things  bad  in  the  commencement  seldom  end  well.  4 
Coke,  2. 

Thills  which  may  net  avail  singly,  when  united  have 
an  effect.     3  Bulstr:  132. 

What  is  done  contrary  to  the  custom  and  usage  of  our 
ancestors,  neither  pleases  or  appears  right.     4  Coke,  78. 

Things  which  are  tolerated  on  account  of  necessity 
ought  not  to  be  drawn  into  precedent.     Dig.  50.  17.  162. 

What  is  prohibited  in  the  nature  of  things  can  be  con- 
firmed by  no  law.     Finch,  Law,  74. 
-  Things  which  are  of  the  smaller  guilt  are  of  the  greater 
infamy.     Coke,  Litt.  6. 

Whatever  appears  within  the  reason  of  the  law,  is  con- 
sidered within  the  law  itself.     Coke,  2d  Inst.  689. 

Every  grant  is  to  be  taken  most  strongly  against  the 
grantor.     Coke,  Litt.  183  a. 

Every   jurisdiction   has   its   bounds.     Jenk.    Cent.    Cas. 

139- 

Every  corporal  punishment,  although  the  very  least,  is 

greater  than  any  pecuniary  punishment.     Coke,  3d  Inst. 

220. 

Inquire  into  doubtful  points  if  you  wish  to  understand 
the  law  well.     Littleton,  §  443. 

Inquire  into  doubtful  points,  because  by  reasoning  we 
arrive  at  legal  reason.     Littleton,  g  377. 

To  investigate  is  the  way  to  know  what  things  are  really 
lawful.     Littleton,  §  443. 

A  quality  which  ought  to  form  a  part  is  easily  presumed. 

What  is  reasonable  time  the  law  does  not  define;  it  is 
left  to  the  discretion  of  the  judges.  Coke,  Litt.  56.  See 
II  Coke,  44. 

What  a  reasonable  fine  ought  to  be  is  not  defined,  but 
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is  left  to  the  discretion  of  the  judges,  all  the  circum- 
stances being  considered,     ii  Coke,  44. 

Although  in  itself  a  thing  may  nOt  be  bad,  yet  if  it  holds 
out  a  bad  example  it  is  iiot  to  be  done.     Coke,  2d  Inst. 

564- 

Although  the  law  speaks  generally^  it  is  to  be  restrained, 
since  whe«-  the  reason  on  which  -rt  is  f otlnded  fails,  it  fails. 
Coke,  4th  Inst.  330. 

When  a  provision  of  the  party  is  lacki&g,  the  provision 
of  the  law  is  at  hand.     13  C.  B.  960. 

When  any  thing  is  granted,  that  also  is  granted  without 
which  it  cannot  be  of  effect.     9  Barb.  N.  Y.  516,  518;  10 

Id.  354,  359- 

When  any  thing  is  commaniied,  every  thing  by  which 
it  can  be  accomplished  is  also  commanded.  5  Coke,  116. 
See  7  C.  B.  886;  14  Id.  107;  6  Exch.  886,  889;  10  Id. 
449;  2  Ell.  &  B.  301;  Story,  Ag.  4th  ed.  no,  179,  242, 
299;  Broom,  Max.  3d  Lond.  ed.  431. 

When  any  thing  by  itself  is  not  evil,  and  yet  may  be 
an  example  for  evil,  it  is  not  to  be  done.     Coke,  2d  Inst. 

564- 

When  any  thing  is  prohibited  directly,  it  is  also  pro- 
hibited indirectly.     Coke,  Litt.  223. 

When  any  thing  is  prohibited,  every  thing  by  which  it 
is  reached  is  prohibited.  Coke,  2d  Inst.  48;  Broom,  Max. 
3d  Lond.  ed.  432;  Wingate,  Max.  618.  See  7  Clark  & 
F.  Hou.  L.  509,  546;  4  Barnew.  &  C.  187,  193;  2  Term, 
251,  252;  8  Id.  301,  415;  15  Mees.  &  W.  Exch.  7;  11 
Wend.  N.  Y.  329. 

When  a  person  grants  a  thing,  he  is  supposed  to  grant 
that  also  without  which  the  thing  cannot  be  used.  3 
Kent,  Comm.  421. 

When  a  deed  contains  a  general  clause,  and  afterwards 
descends  to  special  words,  consistent  with  the  general 
clause,  the  deed  is  to  be  construed  accordiiig  to  the  special 
words.    8  Coke,  154. 
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When  two  persons  are  liable  concerning  one  and  the 
same  thing,  if  one  makes  default  the  other  must  bear  the 
whole.     Coke,  2d  Inst.  277. 

When  a  disposition  may  be  made  to  refer  to  two  things, 
so  that  according  to  one  reference  it  would  be  vitiated  and 
by  the  other  it  would  be  made  effectual,  such  a  reference 
must  be  made  that  the  disposition  shall  have  effect.  6 
Coke,  76  b. 

When  different  acts  are  required  to  the  formation  of 
an  estate,  the  law  chiefly  regards  the  original  act.  10 
Coke,  49. 

When  two  rights  concur  in  one  person,  it  is  the  same 
as  if  they  were  in  two  separate  persons.     4  Coke,  118. 

When  the  right  of  the  sovereign  and  of  the  subject  con- 
cur, the  right  of  the  sovereign  ought  to  be  preferred,  i 
Coke,  129;  Coke,  Litt.  30  b;  Broom,  Max.  3d  Lond.  ed. 
66. 

When  the  law  gives  any  thing,  it  gives  the  means  of 
obtaining  it.     5  Coke,  47;  3  Kent,  Comm.  421. 

When  the  law  gives  any  thing,  it  gives  tacitly  what  is 
incident  to  it.     Coke,  2d  Inst.  326 ;  Hob.  234. 

When  the  law  grants  a  thing  to  any  one,  it  grants  that 
also  without  which  the  thing  itself  cannot  exist.  15  Barb. 
N.  Y.  153,  160. 

When  the  law  is  special,  but  its  reason  is  general,  the 
law  is  to  be  understood  generally.  Coke,  2d  Inst.  83 ; 
10  Coke,  loi. 

When  the  greater  is  allowed,  the  less  seems  to  be  al- 
lowed also.     Sheppard,  Touchst.  429. 

When  more  is  done  than  ought  to  be  done,  that  too  shall 
be  considered  as  performed  which  should  have  been  per- 
formed :  as,  if  a  man  having  a  power  to  make  a  lease  for 
ten  years,  make  one  for  twenty  years,  it  shall  be  void  only 
for  the  surplus.  Broom,  Max.  3d  Lond.  ed.  166 ;  5  Coke, 
115;  8  Id.  85  a. 

When  that  which  I  do  does  not  have  effect  as  I  do  it, 
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let  it  have  as  much  effect  as  it  can.     1 6  Johns.  N.  Y.  172, 
178;  3  Barb.  Ch.  N.  Y.  242,  261. 

When  a  thing  is  of  no  force  as  I  do  it,  it  shall  have  as 
much  as  it  can  have.  Cowp.  60Q ;  Broom,  Max.  3d  Lond. 
ed.  483;  2  Smith,  Lead.  Cas.  294;  6  East,  105;  i  Ventr. 
216;  I  H.  Blackst.  614,  620. 

When  the  words  and  the  mind  agree,  there  is  no  place 
for  interpretation. 

When  the  words  of  a  statute  are  special,  but  the  reason 
or  object  of  it  general,  the  statute  is  to  be  construed  gen- 
erally.    10  Coke,  loi  b. 

In  the  same  manner  that  judges  do  not  answer  to  ques- 
tions of  fact,  so  jurors  do  not  answer  to  questions  of  law. 
Coke,  Litt.  295. 

Let  him  who  accuses  be  of  clear  fame,  and  not  criminal. 
Coke,  3d  Inst.  26. 

He  who  takes  away  the  means  destroys  the  end.  Coke, 
Litt.  161. 

He  who  decides  any  thing,  a  party  being  unheard, 
though  he  should  decide  right,  does  wrong.  6  Coke,  52; 
4  Blackstone,  Comm.  483. 

He  who  uses  the  right  of  another  ought  to  use  the  same 
right.  Pothier,  Tr.  De  Change,  pt.  i,  c.  4,  §  114;  Broom, 
Max.  3d  Lond.  ed.  421. 

He  who  distinguishes  well,  teaches  well.  Coke,  2d 
Inst.  470. 

He  who  questions  well  learns  well.     3  Bulstr.  227. 

He  who  fails  in  a  syllable  fails  in  his  whole  cause. 
Bract,  fol.  211;  Stat.  Wales,  12  Edw.  I.;  3  Sharswood, 
Blackst.  Comm.  407. 

He  who  grants  any  thing  is  considered  as  granting  that 
without  which  his  grant  would  be  idle,  without  which  the 
thing  itself  could  not  exist.  11  Coke,  52;  Jenk.  Cent. 
Cas.  32. 

He  who  confirms  does  not  give.  2  Bouvier,  Inst.  n. 
2069. 
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He  who  contemns  the  precept  contemns  the  party  giv- 
ing it.     12  Coke,  96. 

He  who  contracts  Ifnows,  or  ought  to  know,  the  quality 
of  the  person  with  whon>  he  contracts  (otherwise  he  is 
not  excusable).  Dig.  50.  17.  19;  2  Hagg.  Cons.;  Story, 
Conft.  Laws,  §  76: 

He  who  gives  an  end  gives  the  means  to  that  end.  3 
Mass.  129. 

He  who  destroys  the  means  destroys  the  end.  1 1  Coke, 
51;  Sheppard,  Touchst.  342;  Coke,  Litt.  161  a. 

He  who  ought  to  inherit  from  the  father  ought  to  in- 
herit from  .the  son.  2  Sharswood,  Blackst,  Comm.  250, 
273 ;  Broom,  Max.  3d  Lond.  ed.  459. 

He  who  overthrows  the  cause  overthrows  its  future 
effects.     10  Coke,  51. 

They  who  are  born  of  an  illicit  union  should  not  be 
counted  among  children.  Coke,  Litt.  8.  See  i  Bouvier, 
Inst.  n.  289 ;  Bracton,  5 ;  Broom,  Max.  3d  Lond.  ed. 
460. 

He  who  does  tjiat  which  is  more  does  that  which  is  less, 
but  not  vice  versa.     Bracton,  207  h. 

He  who  acts  by  or  through  another  acts  himself;  i.  e. 
the  acts  of  an  agent  are  the  acts  of  a  principal,  i  Shars- 
wood, Blackst.  Comm.  429;  Story,  Ag.  §  440;  2  Bouvier, 
Inst.  nn.  1273,  1335,  1336;  7  Mann.  &  G.  32,  33;  16  Mees. 
&  W.  26;  8  Scott,  N.  R.  590;  6  Clark  &  F.  Hou.  L.  600; 
10  Mass.  155. 

He  who  has  jurisdiction  to  loosen  has  jurisdiction  to 
bind.     12  Coke,  59. 

He  who  adheres  'to  the  letter  adheres  to  the  bark. 
Coke,  Litt.  289;  5  Coke,  4  ^;  11  Id.  34  &;  12  East,  372. 

He  who  does  not  know  what  he  ought  to  pay  does  not 
want  probity  in  jjOt  paying.     Dig.  50.  17.  99. 

He  who  succeeds  to  the  right  or  property  of  another 
ought  to  use  his  right,  i.  e,  holds  it  subject  to, the  same 
rights  and  liabilities  as  attached  to  it  in  the  hands  of  the 
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assignor.  Dig.  50.  17.  177;  Broom,  Max.  3d  Lond.  ed. 
420,  425. 

He  who  is  in  the  womb  is  considered  as  born,  whenever 
his  benefit  is  concerned. 

He  who  uses  his  legal  rights  harms  no  one. 

He  who  does  any  thing  by  command  of  a  judge  will 
not  be  supposed  to  have  acted  from  an  improper  motive, 
because  it  was  necessary  to  obey.  10  Coke,  76;  Dig.  50. 
17.  167.  I. 

He  who  acts  badly  hates  the  light.     7  Coke,  66. 

He  who  commands  (a  thing  to  be  done)  is  held  to 
have  done  it  himself,  ■  Story,  Bailm.  §  147. 

He  who  proves  most  recovers  most.     9  Viner,   Abr. 

ass- 
He  who  betrays  his  country  is  like  the  insane  sailor  who 

bores  a  hole  in  the  ship  which  carries  him.    Coke,  3d  Inst. 

36. 

He  who  is  born  out  of  lawful  matrimony  follows  the 

condition  of  the  mother. 

Those  are  to  be  esteemed  vain  fears  which  do  not  affect 
a  man  of  a  firm  mind.     7  Coke,  27. 

Who  has  not,  he  gives  not.  Sheppard,  Touchst.  243; 
4  Wend.  N.  Y.  619. 

He  who  cannot  pay  with  his  purse  must  suffer  in  his 
person,  lest  he  who  offends  should  go  unpunished.  Coke, 
2d  Inst,  173 ;  4  Blackstone,  Comm.  20. 

He  who  has  not  the  power  of  alienating  is  obliged  to 
retain.     Hob.  336. 

He  who  does  not  disapprove  approves.     Coke,  3d  Inst," 

27. 

He  who  does  not  freely  speak  the  truth  is  a  betrayer  of 

the  truth. 

He  who  does  not  prevent  what  he  can,  seems  to  commit 
the  thing.    Coke,  2d  Inst.  146. 

He  who  does  not  forbid  when  he  can  forbid,  commands. 
I  Sharswood,  Blackst.  Comm.  430. 
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He  who  does  not  forbid  what  he  can  forbid,  seems  to 
assent.    Coke,  2d  Inst.  308;  8  Exch.  304. 

He  who  does  not  repel  a  wrong  when  he  can,  occasions 
it.    Jenk.  Cent.  Cas.  271. 

He  who  obstructs  an  entrance  destroys  a  conveniency. 
Coke,  Litt.  161. 

He  who  says  all  excludes  nothing.     Coke,  4th  Inst.  81. 

He  who  spares  the  guilty  punishes  the  innocent.  Jenk. 
Cent.  Cas.  126. 

He  who  ofifends  when  drunk  must  be  punished  when 
sober.    Car.  133. 

He  who  does  any  thing  through  another  is  considered  as 
doing  it  himself.     Coke,  Litt.  258. 

He  who  acts  fraudulently  acts  in  vain.    2  Rolle,  17. 

He  who  can  and  ought  to  forbid,  and  does  not,  com- 
mands. 

He  who  first  offends  causes  the  strife. 

He  who  is  first  or  before  in  time  is  stronger  in  right. 
Coke,  Litt.  14  a;  i  Story,  Eq.  Jur.  §  64  d;  Story,  Bailm. 
§  312;  I  Bouvier,  Inst.  n.  952;  4  Id.  3728;  i  Smith,  Lead. 
Cas.  4th  Hare  &  W.  ed.  440 ;  3  East,  93 ;  24  Miss.  208. 

He  who  does  any  benefit  (to  another)  for  me  is  con- 
sidered as  doing  it  to  me.     Coke,  2d  Inst.  501. 

He  who  provides  for  himself  provides  for  his  heirs. 

He  who  seeks  a  reason  for  every  thing  subverts  reason. 
2  Coke,  75 ;  Broom,  Max.  3d  Lond.  ed.  149. 

He  who  renounces  his  action  once  cannot  any  more 
bring  it.     8  Coke,  59. 

He  who  is  once  bad  is  presumed  to  be  always  so  in  the 
same  degree.     Croke  Car.  317;  Best,  Ev.  345. 

He  who  derives  a  benefit  from  a  thing  ought  to  bear  the 
disadvantages  attending  it.  2  Bouvier,  Inst.  n.  1433 ;  2 
Woodb.  &  M.  C.  C.  217;  I  Stor.  Const.  78;  Broom,  Max. 
3d  Lond.  ed.  630.  i  Coke,  99  a;  Broom,  Max.  3d  Lond. 
ed.  638;  I  Serg.  &  R.  Penn.  180;  Coote,  Mortg.  3d  ed. 
517  (d);   Francis,  Max.  5. 
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He  who  is  silent  appears  to  consent.  Jenk.  Cent.  Cas.  32. 

He  who  is  silent  is  considered  as  assenting,  when  his 
advantage  is  debated.    9  Mod.  38. 

He  who  is  silent  does  not  indeed  confess,  but  yet  it  is 
true  that  he  does  not  deny.'  Dig.  50.  17.  142. 

He  who  pays  tardily  pays  less  than  he  ought.  Jenk. 
Cent.  Cas.  38. 

They  who  fear  take  care  and  avoid.  Ofif.  Ex.  162; 
Branch,  Princ. 

Let  him  who  wishes  to  be  deceived,  be  deceived.  De 
Gex,  M.  &  G.  Ch.  687,  710;  Sheppard,  Touchst.  56. 

Whatever  is  acquired  by  the  servant  is  acquired  for  the 
master.     15  Viner,  Abr.  327. 

Whatever  is  added  to  the  description  of  a  thing  already 
sufficiently  described  is  of  no  effect.  Dig.  33.  4.  i.  8; 
Broom,  Max.  3d  Lond.  ed.  562. 

Whatever  is  against  the  rule  of  right  is  a  wrong.  3 
Bulstr.  313. 

Whatever  is  done  in  excess  is  prohibited  by  law.  Coke, 
2d  Inst.  107. 

Whatever  is  subject  to  the  authority  of  a  judge  is  not 
subject  to  innovation.     Coke,  4th  Inst.   66. 

Whatever  is  affixed  to  the  soil  belongs  to  it.  Went.  Off. 
Ex.  145.    See  Ambl.  113;  3  East,  51 , 

Whatever  is  received  is  received  according  to  the  in- 
tention of  the  recipient.  Brooin,  Max.  3d  Lond.  ed.  727; 
Halkers,  Max.  149;  Law  Mag.  1855,  p.  21 ;  2  Bingh.  n.  c. 
461 ;  2  Barnew.  &  C.  72 ;  14  Sim.  Ch.  522 ;  2  Clark  &  F. 
Hou.  L.  681;  2  Crompt.  &  J.  Exch.  678;  14  East,  239, 
243  c. 

Whatever  is  paid  is  to  be  applied  according  to  the  in- 
tention of  the  payor.     2  Vern.  606. 

What  constitutes  right,  and  what  injury,  it  is  the  busi- 
ness of  the  law  to  declare.    Coke,  Litt.  158  b. 

Not  to  unsettle  things  which  are  established.  28  Barb. 
N.  Y.  9,  22. 
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Any  one  may  renounce  a  law  introduced  for  his  own 
benefit.  To  this  rule  there  are  some  exceptions.  See  i 
Bouvier,  Inst.  n.  83;  3  Curt.  C.  C.  393;  i  Exch.  657. 

Whoever  wishes  to  be  held  a  jurisconsult,  let  him  con- 
tinually study,  and  desire  to  be  taught  by  every  body. 

As  a  thing  is  bound,  so  it  is  unbound.     2  Rolle,  21. 

In  any  way  he  wishes,  in  any  way  he  can.  14  Johns. 
N.  Y.  484,  492. 

That  which  has  been  exacted  as  a  penalty  no  one  is 
obliged  to  restore.    Dig.  50.  17.  46. 

What  is  not  good  in  the  beginning  cannot  be  rendered 
good  by  time.  Merlin,  Rep.  verb.  Regie  de  Droit.  This, 
though  true  in  general,  is  not  universally  so.  4  Coke,  26; 
Broom,  Max.  3d  Lond.  ed.  166,  172,  n. 

All  men  are  equal  as  far  as  the  natural  law  is  concerned. 
Dig.  50.  17.  32. 

Whatever  is  built  upon  land  given  by  will  passes  with 
the  gift  of  the  land.  Amos  &  F.  Fixtures,  2d  ed.  246; 
Broom,  Max.  3d  Lond.  ed.  377. 

What  is  otherwise  good  and  just,  if  sought  by  force  or 
fraud,  becomes  bad  and  unjust.     3  Coke,  78. 

Necessity  makes  that  lawful  which  otherwise  were  un- 
lawful.    Fleta,  1.  5,  c.  23,  §   14. 

What  I  accept  I  do  not  reject.  Broom,  Max.  3d  Lond. 
ed.  636. 

So  far  as  the  civil  law  is  concerned,  slaves  are  not 
reckoned  as  persons,  but  not  so  by  natural  law,  for  so  far 
as  regards  natural  law  all  men  are  equal.    Dig.  50.  17.  32. 

What  is  clearly  apparent  need  not  be  proved.     10  Mod. 

ISO. 

What  appears  to  the  court  needs  not  the  help  of  wit- 
nesses.   Coke,  2d  Inst.  662. 

What  has  been  admitted  against  the  reason  of  the  law, 
ought  not  to  be  drawn  in  precedents.  Dig.  50.  17.  141; 
12  Coke,  75. 

What  is  done  contrary  to  the  law,  is  considered  as  not 
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done.  4  Coke,  31.  No  one  can  derive  any  advantage 
from  such  an  act. 

What  is  given  to  the  church  is  given  to  God.  Coke, 
2d  Inst.  590. 

What  is  added  to  a  thing  sufficiently  palpable,  for  the 
purpose  of  demonstration,  is  vain.     10  Coke,  113. 

When  you  doubt  about  a  thing,  do  not  do  it.  i  Hale, 
PI.  Cr.  310. 

That  which  never  happens  but  once  or  twice,  legislators 
pass  by.     Dig.  i.  3.  17. 

What  is  introduced  of  necessity,  is  never  introduced 
except  when  necessary.     2  Rolle,  512. 

What  is  inconvenient  or  contrary  to  reason,  is  not  al- 
lowed in  law.    Coke,  Litt.  178. 

What  is  necessary  is  lawful.    Jenk.  Cent.  Cas;  76. 

When  there  is  doubt  about  an  act  or  expression,  it 
receives  interpretation  from  the  (known)  feelings  or  afifec- 
tions  of  the  actor  or  writer.    Dig.  50.  17.  168.  i. 

That  is  easily  presumed  which  ought  to  be  done.  Halk- 
ers.   Max.    153. 

What  ought  not  to  be  done,  when  done,  is  valid.  5 
Coke,  38;  12  Mod.  438;  6  Mees.  &  W.  Exch.  58;  9  Id. 
636. 

What  in  the  civil  law  is  called  "  jus,"  in  the  law  of  Eng- 
land is  said  to  be  "rectum"  (right).  Coke,  Litt.  260; 
Fleta,  1.  6,  c.  I,  §  I. 

What  avails  in  the  less,  will  avail  in  the  greater;  and 
what  will  not  avail  in  the  greater,  will  not  avail  in  the  less. 
Coke,  Litt.  260. 

What  avails  in  one  of  two  similar  things,  will  avail  in 
the  other.     Coke,  Litt.  191. 

What  is  done  without  consideration  or  reflection,  upon 
better  consideration  we  should  revoke  or  undo.  Jenk. 
Cent.  Cas.  116. 

Time  cannot  render  valid  an  act  void  in  its  origin.  Dig. 
50.   17.  29. 
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That  which  bars  those  who  have  contracted  will  bar 
their  successors  also.     Dig.  50.  17.  103. 

That  which  is  paid  by  the  order  of  another  is,  so  far 
as  such  person  is  concerned,  as  if  it  had  been  paid  to 
himself.    Dig.  50.  17.  180. 

That  which  is  ours  cannot  be  lost  or  transferred  to  an- 
other without  our  own  act  or  default.  8  Coke,  92; 
Broom,  Max.  3d  Lond.  ed.  415;  i  Preston,  Abstr.  147, 
318. 

What  is  mine  cannot  be  taken  away  without  my  consent. 
Jenk.  Cent.  Cas.  251,  except  under  the  right  of  Eminent 
Domain. 

That  which  is  the  less  is  held  to  be  imported  into  the 
contract :  e.  g.  K  offers  to  hire  B's  house  at  six  hundred 
dollars  at  the  same  time  B  offers  to  let  it  for  five  hun- 
dred dollars ;  the  contract  is  for  five  hundred  dollars,  i 
Story,  Contr.  4th  ed.  481. 

That  which  natural  reason  has  established  among  all 
men,  is  called  the  law  of  nations.  Dig.  i.  i.  9;  Inst.  i. 
2.  I ;  I   Sharswood,  Blackst.  Comm.  43. 

What  is  necessarily  understood  is  not  wanting.  I 
Bulstr.  71. 

What  necessity  forces,  it  justifies.    Hale,  PI.  Cr.  54. 

What  appears  not  does  not  exist,  and  nothing  appears 
judicially  before  judgment.  Coke,  2d  Inst.  479;  Jenk. 
Cent.  Cas.  207. 

What  the  church  does  not  take,  the  treasury  takes. 
Year  B.  19  Hen.  VI.  i. 

What  has  no  beginning  has  no  end.  Coke,  Litt.  345; 
Broom,  Max.  3d  Lond.  ed.  170,  171. 

What  is  not  read  is  not  believed.    4  Coke,  304. 

What  is  not  good  as  to  things  principal,  will  not  be 
good  as  to  accessories  or  consequences;  and  what  is  not 
of  force  as  regards  things  near,  will  not  be  of  force  as 
to  things  remote.    8  Coke,  78. 

No  agreement  can  avail  to  make  that  the  property  of 
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any  one  which  cannot  be  acquired  as  property.    Dig.  50. 
17.  182. 

That  which  belongs  to  nobody  belongs  to  our  lord  the 
king.  Fleta,  1.  3;  Broom,  Max.  3d  Lond.  ed.  317;  Bacon, 
Abr.  Prerogative  (B)  ;  2  Sharswood,  Blackst.  Comm.  260. 

What  belongs  to  no  one,  by  natural  reason  belongs  to 
the  first  occupant.  Inst.  2.  i.  12;  i  Bouvier,  Inst.  n.  491; 
Broom,  Max.  3d  Lond.  ed.  316. 

That  which  concerns  all  ought  to  be  supported  by  all. 
3  How.  St.  Trials,  818,  1087. 

What  is  in  suspense  is  considered  as  not  existing  dur- 
ing such  suspense.     Dig.  50.  17.  169,  i. 

What  I  cannot  do  in  person,  I  cannot  do  through  the 
agency  of  another.    4  Coke,  24  b;  11  Id.  87  a. 

What  I  cannot  do  for  myself  I  cannot  do  through  the 
agency  of  another.     4  Coke,  24  b;  11  Id.  87  a. 

What  is  proved  by  the  record,  ought  not  to  be  denied. 

What  the  people  have  last  enacted,  let  that  be  the  estab- 
lished law.     I   Sharswood,   Blackst.   Comm.  89. 

The  will  of  the  emperor  has  the  force  of  law ;  for, 
by  the  royal  law  which  has  been  made  concerning  his 
authority,  the  people  has  conferred  upon  him  all  its  own 
sovereignty  and  power.  Dig.  i.  4.  i;  Inst.  i.  2.  i;  Fleta, 
1.  I,  c.  17,  §  7;  Bracton,  107;  Selden,  Diss,  ad  Flet  c.  3, 
§§2-5. 

What  is  first  is  truest;  and  what  comes  first  in  time  is 
best  in  law.     Coke,  Litt.  347. 

What  is  lawful  in  the  less  is  lawful  in  the  greater.  8 
Coke,  43. 

He  who  suffers  a  damage  by  his  own  fault  is  not  held 
to  suffer  damage.    Dig.  50.  17.  203. 

What  one  has  paid  knowing  it  not  to  be  due,  with  the 
intention  of  recovering  it  back,  he  cannot  recover  back. 
Dig.  2.  6.  50. 

Let  every  one  employ  himself  in  what  he  knows.  11 
Coke,   10. 
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What  is  without  a  remedy  is  by  that  very  fact  valid  if 
there  be  no  fault.  Bacon,  Max.  Reg.  9;  3  Blackstone, 
Comm.  20. 

Legislators  pass  over  what  happens  (only)  once  or 
twice.     Dig.  i.  3.  6;  Broom,  Max.  3d  Lond.  ed.  45. 

What  is  once  mine  cannot  be  mine  more  completely. 
Coke,  Litt.  49  b;  Sheppard,  Touchst.  212;  Broom,  Max. 
3d  Lond.  ed.  415,  n. 

That  which  in  making  his  election  a  man  has  once 
been  pleased  to  choose,  he  cannot  afterwards  quarrel  with. 
Coke,  Litt.  146. 

Whatever  is  built  on  the  soil  is  an  accessory  of  the 
soil.     Inst.  2.   I.  29;   16  Mass.  449;  2  Bouvier,  Inst.  n. 

1571- 

That  which  is  granted  or  reserved  under  a  certain  form, 

is  not  to  be  drawn  into  valuation  or  compensation.    Bacon, 

Max.  Reg.  4. 

What  is  understood  is  not  wanting.  2  Ld.  Daym. 
832. 

What  is  tacitly  understood  does  not  appear  to  be  want- 
ing.    4  Coke,  22. 

The  law  does  not  require  what  is  vain  and  useless. 
Coke,  Litt.  319. 

But  that  which  has  been  admitted  contrary  to  the  reason 
of  the  law,  ought  not  to  be  drawn  into  precedents.  Dig. 
I.  3.  14;  Broom,  Max.  3d  Lond.  ed.  150. 

He  did  not  say  what  he  intended  to.  i  Kent,  Comm. 
468,  n. ;  4  Maule  &  S.  522,  arg.;  i  Johns.  Ch.  N.  Y.  235. 

Whatever  one  does  in  defence  of  his  person,  that  he  is 
considered  to  have  done  legally.     Coke,  2d  Inst.  590. 

In  the  same  manner  that  a  thing  is  bound,  it  is  un- 
bound. 2  Rolle,  39;  Broom,  Max.  3d  Lond.  ed.  788;  2 
Mann.  &  G.  729. 

In  whatever  mode  a  thing  is  constituted,  in  the  same 
manner  is  it  dissolved.     Jenk.  Cent.  Cas.  74. 

"  Quorum  prcetexta "  neither  increases  nor  diminishes 
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the  meaning,  but  only  confirms  that  which  went  before. 
Plowd.  52, 

Whenever  there  is  a  doubt  between  Hberty  and  slavery, 
the  decision  must  be  in  favor  of  liberty.    Dig.  50.  17.  20. 

Whenever  the  same  words  express  two  meanings,  that 
is  to  be  taken  which  is  the  better  fitted  for  carrying  out 
the  proposed  end.    Dig.  50.  17.  67. 

Whenever  in  stipulations  the  expression  is  ambiguous, 
it  is  most  proper  to  give  it  that  interpretation  by  which 
the  subject  matter  may  be  in  safety.  Dig.  41.  i.  80;  50. 
16.  219. 

When  there  is  no  ambiguity  in  the  words,  then  no  ex- 
position contrary  to  the  words  is  to  be  made.  Coke,  Litt. 
147;  Broom,  Max.  3d  Lond.  ed.  850. 

When  the  gain  of  one  of  two  is  in  question,  the  condi- 
tion of  the  possessor  is  the  better.    Dig.  50.  17.  126.  2. 

When  in  a  will  an  ambiguous  or  even  an  erroneous  ex- 
pression occurs,  it  should  be  construed  liberally  and  in 
accordance  with  what  is  thought  the  probable  meaning 
of  the  testator.  Dig.  34.  5.  24 ;  Broom,  Max.  3d  Lond.  ed. 
437.    See  Brisson,  Perperam. 

When  the  principal  does  not  hold  its  ground,  neither 
do  the  accessories  find  place.  Dig.  50.  17.  129.  i;  Broom, 
Max.  3d  Lond.  ed.  438;  i  Pothier,  Obi.  413. 

Ratification  is  equal  to  a  command.  Dig.  46.  3.  12.  4; 
Broom,  Max.  3d  Lond.  ed.  771 ;  Story,  Ag.  4th  ed.  302. 

Reason  is  the  source  and  mould  of  custom. 

Reason  is  the  soul  of  the  law ;  the  reason  of  the  law 
being  changed,  the  law  is  also  changed.    7  Coke,  7. 

Reason  is  a  ray  of  divine  light.    Coke,  Litt.  232. 

Reason  and  authority  are  the  two  brightest  lights  in 
the  world.    Coke,  4th  Inst.  320. 

Reason  in  law  is  perfect  equity. 

The  reason  of  the  law  is  the  soul  of  the  law.  Jenk. 
Cent.  Cas.  45. 

Reason  is  not  confined  to  any  place. 
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Reason  may  be  alleged  when  the  law  is  defective,  but 
it  must  be  true  and  legal  reason,  and  not  merely  apparent. 
Coke,  Litt.  191. 

Compacts  usually  take  their  clothing  from  the  thing 
itself,  from  words,  from  writing,  from  consent,  from  de- 
livery.   Plowd.  161. 

Positive  rules  of  law  will  be  receded  from  rather  than 
crimes  and  wrongs  should  remain  unpunished.  Bacon, 
Max.  Reg.  12;  Broom,  Max.  3d  Lond.  ed.  9.  This  applies 
only  to  such  maxims  as  are  called  placita  juris;  these  will 
be  dispensed  with  rather  than  crimes  should  go  unpun- 
ished, quia  salus  populi  suprema  lex,  because  the  public 
safety  is  the  supreme  law 

Records  are  vestiges  of  antiquity  and  truth.  2  RoUe, 
296. 

We  must  have  recourse  to  what  is  extraordinary  when 
what  is  ordinary  fails. 

The  rule  is,  that  ignorance  of  the  law  does  not  excuse, 
but  that  ignorance  of  a  fact  may  excuse  a  party  from  the 
legal  consequences  of  his  conduct.  Dig.  22.  6.  9;  Broom, 
Max.  3d  Lond.  ed.  232.     See  Irving,  Civ.  Law,  4th  ed.  74. 

In  default  of  the  law,  the  maxim  rules. 

Regularly  a  contract  not  to  alienate  my  property  is  not 
binding.    Coke,  Litt.  223. 

A  mandate  of  an  illegal  thing  is  void.    Dig.  17.  i.  6.  3. 

It  concerns  the  state  that  the  wills  of  the  dead  should 
have  their  effect. 

Relation  is  a  fiction  of  law,  and  intended  for  one  thing. 
3  Coke,  28. 

Reference  should  always  be  had  in  such  a  manner  that 
a  disposition  in  a  will  may  avail.    6  Coke,  76. 

Relation  never  defeats  collateral  acts.  18  Viner,  Abr. 
292. 

Relation  shall  never  make  good  a  void  grant  or  devise 
of  the  party.     18  Viner,  Abr.  292. 

Relative  words  refer  to  the  next  antecedent,  unless  the 
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sense  be  thereby  impaired.  Noy,  Max.  4;  Wingate,  Max. 
19;  Broom,  Max.  3d  Lend.  ed.  606;  Jenk.  Cent.  Cas. 
180. 

Of  things  relating  to  each  other,  one  being  known,  the 
other  is  known.     Croke  Jac.  539. 

Remainder  can  depend  upon  no  estate  but  what  be- 
ginneth  at  the  same  time  the  remainder  doth. 

Remainder  must  vest  at  the  same  instant  that  the  par- 
ticular estate  determines. 

Remainder  to  a  person  not  of  a  capacity  to  take  at  the 
time  of  appointing  it,  is  void.     Plowd.  27. 

Remedies  for  rights  are  ever  favorably  extended.  18 
Viner,  Abr.  521. 

Remedies  ought  to  be  reciprocal. 

A  man, V  commanding  not  too  strictly  is  better  obeyed. 
Coke,  3d  Inst.  233. 

The  impediment  being  removed,  the  action  arises.  5 
Coke,  76;  Wingate,  Max.  20. 

Rent  must  be  reserved  to  him  from  whom  the  state  of 
the  land  moveth.    Coke.  Litt.  143. 

An  infamous  person  is  repelled  or  prevented  from  taking 
an  oath.    Coke,  Litt.  158;  Bracton,  185. 

He  is  defeated  by  the  plea  that  the  actions  have  been 
assigned,     i  Johns.  Ch.  N.  Y.  409.  414. 

Money  refused  liberates  the  debtor.  9  Coke,  79.  But 
this  must  be  understood  with  a  qualification. 

Reputation  is  a  common  opinion  where  there  is  no  cer- 
tain knowledge.    4  Coke,  107. 

The  order  of  things  is  confounded  if  every  one  pre- 
serves not  his  jurisdiction.    Coke, '4th  Inst,  Proem. 

In  the  course  of  events  many  mischiefs  arise  which  at 
the  beginning  could  not  be  guarded  against  or  foreseen.  6 
Coke,  40. 

Every  one  is  the  manager  and  disposer  of  his  own  mat- 
ters.   Coke,  Litt.  223. 

An  accessory  follows  its  principal.     Broom,  Max.  3d 
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Lond.  ed.  433.    For  a  definition  of  res  accessoria,  see  Mac- 
keldey,  Civ.  Law.  155. 

A  thing  is  named  from  its  principal  part.     5  Coke,  47. 

It  is  a  miserable  state  of  things  where  the  law  is  vague 
and  uncertain.     2  Salk.  512. 

The  word  things  has  a  general  signification,  because  it 
comprehends  as  well  corporal  as  incorporeal  objects,  of 
whatever  nature,  sort,  or  species.  Coke,  3d  Inst.  482;  i 
Bouvier,  Inst.  n.  415. 

Things  done  between  strangers  ought  not  to  injure  those 
who  are  not  parties  to  them.  Coke,  Litt.  132;  3  Curt.  C. 
C.  403;  II  Q.  B.  1028. 

Matters  adjudged  in  a  cause  do  not  prejudice  those  who 
were  not  parties  to  it.    Dig.  44.  2.  i. 

A  thing  adjudged  makes  white,  black;  black,  white;  the 
crooked,  straight;  the  straight,  crooked,  i  Bouvier,  Inst, 
n.  840. 

A  thing  adjudged  must  be  taken  for  truth.  Coke,  Litt. 
103;  Dig.  50.  17.  207;  2  Kent,  Comm.  120;  13  Mees.  & 
W.   Exch.   679. 

The  value  of  a  thing  is  estimated  by  its  worth  in  money, 
and  the  value  of  money  is  not  estimated  by  reference  to 
the  thing.    9  Coke,  y6;  1  Bouvier,  Inst.  n.  922. 

The  destruction  of  the  thing  is  the  loss  of  its  owner.  2 
Bouvier,  Inst.  nn.  1456,  1466;  Story,  Bailm.  426;  2  Kent, 
Comm.  591. 

A  thing  is  private  which  is  not  common.  8  Paige,  Ch. 
N.  Y.  261,  270. 

Things  which  have  not  yet  been  introduced  within  the 
enemy's  lines,  although  held  by  the  enemy,  do  not  need 
the  fiction  of  postliminy  on  this  account,  because  their 
ownership  by  the  law  of  nations  has  not  yet  changed. 
Grotius,  de  Jur,  Bell.  1.  3.  c.  9,  §  16 ;  1.  3.  c.  6.  §  3. 

A  sacred  thing  does  not  admit  of  valuation.  Dig.  i.  8. 
9-5- 
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The  thing  passes  with  its  burden.    Fleta,  1.  3.  c.  10,  §  3. 

A  reservation  ought  not  to  be  of  the  annual  increase 
itself,  because  it  is  granted,  but  of  new  rent  apart  from  the 
annual  increase.     Coke,  Litt.  142. 

Resignation  is  the  spontaneous  relinquishment  of  one's 
own  right.    Godb.  284. 

The  right  of  the- grantor  beijig  extinguished,  the  right 
granted  is  extinguished.  Mackeldey,  Civ.  Law,  179; 
Broom,  Max.  3d  Lond.  ed.  417. 

It  is  a  matter  of  import  to  one  adjudicating  that  nothing 
should  be  either  more  leniently  or  more  severely  con- 
strued than  the  cause  itself  demands ;  for  the  glory  neither 
of  severity  nor  clemency  should  be  affected.  Coke,  3d 
Inst.  220. 

Let  the  ravisher  answer,  for  he  could  not  be  ignorant 
that  he  has  taken  away  another's  ward.     Hob.  99. 

Let  the  principal  answer.  Coke,  4th  Inst.  114;  2 
Bouvier,  Inst.  n.  1337;  4  Id.  n.  3586;  3  Lev.  352;  i  Salk. 
408;  I  Bingh.  N.  c.  418;  4  Maule  &  S.  259;  10  Exch.  656; 
2  Ell.  &  B.  216;  7  Id.  426;  I  Bos.  &  P.  404;  I  C.  B.  578; 
6  Mees.  &  W.  Exch.  302 ;  10  Exch.  656. 

His  superior  or  master  shall  answer.  Articuli  sup. 
Chart,  c.  18. 

The  answer  of  one  witness  shall  not  be  heard  at  all.  i 
Greenleaf,  Ev.  §  260.  This  is  a  maxim  of  the  civil  law, 
where  everything  must  be  proved  by  two  witnesses. 

The  defendant  by  a  plea  becomes  plaintiff.  Bannier, 
Tr.  des  preuves,  §§  152,  320;  Best,  Evid.  294,  §  252. 

A  traitor  is  punished  that  one  may  die  lest  all  perish.  4 
Coke,  124. 

Rights  never  die. 

The  use  of  river-banks  is  by  the  law  of  nations  public, 
like  that  of  the  stream  itself.  Dig.  i.  8.  5.  pr. ;  Fleta,  1.  3. 
c.  I,  §  5 ;  Loccenius  de  Jur,  Mar.  1,  i,  c.  6,  §  12. 

An  oath  has  in  it  three  component  parts — truth,  justice, 
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and  judgment;  truth  in  the  party  swearing;  justice  and 
judgment  in  the  judge  administering  the  oath.  Coke,  3d 
Inst.  160. 

A  foolish  oath,  though  false,  makes  not  perjury.  Coke, 
2d  Inst.  167. 

A  sacrilegious  person  transcends  the  cupidity  and 
wickedness  of  all  other  robbers.    4  Coke,  106. 

It  has  often  been  settled  that  matters  adjudged  between 
others  ought  not  to  prejudice  those  who  were  not  parties. 
Dig.  42.  I.  63. 

Often  it  is  the  new  track,  not  the  old  one,  which  deceives 
the  traveller.    Coke,  4th  Inst.  34. 

Frequently  where  the  propriety  of  words  is  attended  to, 
the  meaning  of  truth  is  lost.    7  Coke,  27. 

The  safety  of  the  people  is  the  supreme  law.  Bacon, 
Max.  Reg.  12;  Broom,  Max.  i ;  13  Coke,  139. 

In  many  counsellors  there  is  safety.  Coke,  4th  Inst. 
I. 

A  tie  of  blood  overcomes  men  through  benevolence  and 
family  affection.    5  Johns.  Ch.  N.  Y.  i,  13. 

A  wise  man  begins  with  the  last,  and  what  is  first  in 
intention  is  last  in  execution.     10  Coke,  25. 

A  wise  man  does  every  thing  advisedly.    Coke,  4th  Inst. 

4- 

The  wisdom  of  the  law  cannot  be  valued  by  money. 
Jenk.  Cent.  Cas.  168. 

It  is  the  duty  of  a  wise  judge  to  think  so  much  only 
permitted  to  him  as  is  committed  and  intrusted  to  him. 
Coke,  4th  Inst.  163. 

Satisfaction  should  be  made  to  that  fund  which  has 
sustained  the  loss.    4  Bouvier,  Inst.  n.  3731. 

It  is  better  to  seek  the  fountain  than  to  follow  rivulets. 
10  Coke,  118.  It  is  better  to  drink  at  the  fountain  than  to 
sip  in  the  streams. 

The  knowledge  of  smatterers  is  mixed  ignorance.  8 
Coke,  159. 
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Equal  knowledge  on  both  sides  makes  the  contracting 
■  p^istits  equal.  .  3  Burr.  1910. 

A  wrong  is  not  done  to  one  who  knows  and  wills  it. 

You  ought  to  know  with  whom  you  deal.  11  Mees.  & 
W.  Exch.  405,  632;  13  Id.  171. 

To  know  the  laws,  is  not  to  observe  their  mere  words, 
but  their  force  and  power.    Dig.  i.  3.  17. 

To  know  jiroperly  is  to  know  a  thing  by  its  cause  and 
in  its  reason.     Coke,  Litt.  183. 

To  write  is  to  act.  2  Rolle,  89;  4  Sharswood,  Blackst. 
Comm.  80. 

Written  obligations  are  dissolved  by  writing,  and  obliga- 
tions of  naked  agreement  by  naked  agreement  to  the 
contrary. 

A  suit  is  a  civil  battle,  as  the  plaintiffs  are  armed  with 
actions  and  as  it  were  girt  with  swords,  so  on  the  other 
hand  the  defendants  are  fortified  with  pleas,  and  defended 
as  it  were  by  helmets.    Hob.  20 ;  Bracton,  339  b. 

A  suit  which  relies  upon  a  writing  ought  not  to  vary 
from  the  writing.    Jenk.  Cent.  Cas.  65. 

It  is  natural  that  he  who  bears  the  charge  of.  a  thing 
should  receive  the  profits.    Dig.  50.  17.  10. 

Business  intrusted  to  several  speeds  best,  and  several 
eyes  see  more  than  one  eye.    4  Coke,  46. 

Seisin  makes  the  stock.  2  Sharswood,  Blackst.  Comm. 
209;  Broom,  Max.  3d  Lond.  ed.  466;  i  Stephen,  Comm. 
367;  4  Kent,  Comm.  388,  389;  13  Ga.  238. 

Whoever  is  once  bad  is  presumed  to  be  so  always  in  the 
same  degree.    Croke  Car.  317. 

In  dubious  cases  the  more  liberal  constructions  are  al- 
ways to  be  preferred.    Dig.  50.  17.  56. 

Always  in  doubtful  cases  that  is  to  be  done  by  which  a 

bona  fide  contract  may  be  in  the  greatest  safety,  except 

when  its  provisions  are  clearly  contrary  to  law.     Dig.  34. 

5.  21. 

In  obscure  cases  we  always  foUpw.that  which  is  least. 
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Dig.  50.  17.  9;  Broom,  Max.  3d  Lond.  ed.  613,  n;  3  c.  B. 
962. 

In  stipulations  and  other  contracts  we  always  follow  that 
which  was  done  (i.e.  agreed).    Dig.  50.  17.  34. 

Let  the  reference  always  be  so  made  that  the  disposition 
may  avail.    6  Coke,  76. 

The  claimant  is  always  bound  to  prove;  the  burden  of 
proof  lies  on  him. 

The  presumption  is  always  in  favor  of  legitimacy,  for 
filiation  cannot  be  proved.  Coke,  Litt.  126.  See  i 
Bouvier,  Inst.  n.  303 ;  5  Coke,  98  b. 

The  presumption  is  '  always -in  favor  of  the  one  who 
denies.    See  10  Clark  &  F.  Hou.  L.  534 ;  3  Ell.  &  B.  723. 

Presumption  is  always  in  favor  of  the  sentence.  3 
Bulstr.  42. 

He  who  does  not  prohibit  the  intervention  of  another 
in  his  behalf  is  supposed  to  authorize  it.  2  Kent,  Comm. 
616;  Dig.  14.  6.  16;  43.  3.  12.  4. 

The  male  sex  always  includes  the  female.    Dig.  32.  62. 

Special  clauses  are  always  comprised  in  general  ones. 
Dig.  50.  17.  147. 

Senators  are  part  of  the  body  of  the  king.  Staundford, 
72  E ;  Coke,  4th  Inst.  53,  in  marg. 

The  meaning  of  words  is  the  spirit  of  the  law.  5  Coke, 
2. 

The  meaning  of  words  is  twofold,  mild  and  harsh ;  and 
words  are  to  be  received  in  their  milder  sense.    4  Coke,  13. 

The  sense  of  words  is  to  be  taken  from  the  occasion 
of  speaking  them,  and  discourses  are  always  to  be  inter- 
preted according  to  the  subject-matter.    4  Coke,  14. 

A  sentence  pronounced  by  one  who  is  not  a  judge  should 
not  harm  any  one.     Fleta,  1.  6,  c.  6,  §  7. 

A  sentence  against  marriage  never  passes  into  a  judg- 
ment (conclusive  upon  the  parties).     7  Coke,  43. 

The  sentence  makes  the  law,  arid  the  interpretation  has 
the:  force  of  law.  , 
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Judgment  creates  the  right,  and  what  is  adjudicated  is 
taken  for  truth.     EUesmere,  Postn.  55. 

An  interlocutory  sentence  or  order  may  be  revoked,  but 
not  a  final.    Bacon,  Max.  Reg.  20. 

Sentence  is  not  given  upon  a  thing  which  is  not  clear. 

Power  should  follow  justice,  not  precede  it.  Coke,  2d 
Inst.  454. 

Speech  is  an  index  of  the  mind.    5  Coke,  118. 

A  speech  relating  to  the  person  is  to  be  understood  as 
relating  to  his  condition.     4  Coke,  16. 

The  custom  of  the  place  where  the  action  is  brought 
is  to  be  observed.    3  Johns.  Ch.  N.  Y.  190,  219. 

Personal  services  ioUow  the  person.  Coke,  2d  Inst.  374 ; 
Fleta,  1.  3.  c.  II,  §  I. 

If  you  depart  from  the  law,  you  will  wander  without  a 
guide,  and  every  thing  will  be  in  a  state  of  uncertainty  to 
every  one.    Coke,  Litt.  227. 

If  there  is  a  partnership  in  any  matter,  and  the  business 
is  ended,  the  partnership  ceases.    16  Johns.  N.  Y.  438,  489. 

If  any  thing  be  wanting  from  required  forms,  when 
equity  requires  it  will  be  aided,     i  Kent,  Comm.  157. 

If  you  can  be  relieved  by  accustomed  remedies,  new 
ones  should  not  be  tried.     10  Coke,  142. 

If  you  judge,  understand. 

If  those  are  better  who  are  led  by  love,  those  are  the 
greater  number  corrected  by  fear.    Coke,  Litt.  392. 

If  it  does  not  appear  what  was  agreed  upon,  the  con- 
sequence will  be  that  we  must  follow  that  which  is  the 
usage  of  the  place  where  the  agreement  was  made.    Dig. 

50.  17.  34- 

If  there  be  no  inference  which  leads  to  a  diflFerent  result, 
words  are  to  be  understood  according  to  their  proper  mean- 
ing, not  in  a  grammatical,  but  in  a  popular  and  ordinary, 
sense.    2  Kent,  Comm.  555. 

If  some  conditions  are  conjunctively  written  in  a  gift, 
the  whole  of  them  must  be  complied  with ;  and  with  respect 
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to  their  truth,  it  is  necessary  that  every  part  be  true, 
taken  jointly;  if  the  conditions  are  separate,  it  is  sufficient 
to  comply  with  either  one  or  other  of  them;  and  being 
disjunctive,  that  one  or  the  other  be  true.    Coke,  Litt.  225. 

If  there  are  more  sureties  than  one,  how  many  soever 
they  shall  be,  they  shall  each  be  held  for  the  whole.  Inst. 
3.  21.  4;  4.  116;  I  W.  Blackst.  388. 

If  any  thing  is  due  to  a  corporation,  it  is  not  due  to  the 
individual  members  of  it,  nor  do  the  members  individually 
owe  what  the  corporation  owes.  Dig.  3.  4.  7;  i  Shars- 
wood,  Blackst.  Comm.  484. 

If  the  testator  has  erred  in  the  name,  cognomen,  prseno- 
men,  or  title  of  the  legatee,  whenever  the  person  is  rend- 
ered certain,  the  legacy  is  nevertheless  valid.  Inst.  2.  20. 
29;  Broom,  Max.  3d  Lond.  ed.  574;  2  Domat,  b.  2,  t.  i,  s. 
6  §§  10,  19. 

If  a  guardian  behave  fraudulently  to  his  ward,  he  shall 
be  removed  from  the  guardianship.    Jenk.  Cent.  Cas.  39. 

If  a  man  dies,  leaving  his  wife  pregnant,  he  shall  not 
be  considered  as  having  died  childless. 

If  a  man  kill  one,  meaning  to  kill  another,  he  is  held 
guilty  of  felony.    Coke,  3d  Inst.  51. 

If  the  suggestion  of  a  patent  is  false,  the  patent  itself 
is  void.    ID  Coke,  113. 

Every  one  ought  so  to  improve  his  land  as  not  to  injure 
his  neighbor's.     3  Kent,  Comm.  441. 

Such  an  interpretation  is  to  be  made  that  the  words  may 
have  an  effect.    Coke,  3d  Inst.  80. 

So  use  your  own  as  not  to  injure  another's  property,  i 
Blackstone,  Comm.  306;  Broom,  Max.  3d  Lond.  ed.  206, 
n.,  246,  327,  332,  336,  340,  348,  353 ;  2  Bouvier,  Inst.  n. 
2379;  5  Exch.  797;  12  Q.  B.  739;  4  Adolph.  &  E.  384;  15 
Johns.  N.  Y.  218;  17  Id.  99;  17  Mass.  334;  4  M'Cord,  So. 
C.  472;  9  Coke,  59. 

As  nature  does  nothing  by  a  bound  or  leap,  so  neither 
does  the  law.    Coke,  Litt.  238. 
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A  seal  is  a  piece  of  wax  impressed,  because  wax  without 
an  impression  is  not  a  seal.    Coke,  3d  Inst.  169. 

Silence  shows  consent.    6  Barb.  N.  Y.  28,  35. 

Laws  are  silent  amidst  arms.     Coke.  4th  Inst.  70. 

Legal  similarity  is  a  similar  reason  which  governs  vari- 
ous cases  when  compared  with  each  other,  for  what  avails 
in  one  similar  case  will  avail  in  the  other.  Of  things  dis- 
similar, the  reason  is  dissimilar.     Coke,  Litt.  191. 

A  simple  recommendation  does  not  bind.  Dig.  4.  3.  37 ; 
2  Kent,  Comm.  485;  Broom,  Max.  3d  Lond.  ed.  700;  4 
Taunt,  488 ;  16  Q.  B.  282,  283 ;  Croke  Jac.  4 ;  5  Johns.  N. 
Y.  354;  4  Barb.  N.  Y.  95. 

A  gift  is  said  to  be  pure  and  simple  when  no  condition 
or  qualification  is  annexed.    Bracton,  i. 

Simplicity  is  favorable  to  the  law,  and  too  much 
subtlety  is  blameworthy  in  law.    4  Coke,  8. 

There  can  be  no  prescription  without  possession. 

Each  is  bound  for  the  whole.  6  Johns.  Ch.  N.  Y.  242, 
252. 

The  purchaser  who  has  been  evicted  in  whole  or  in  part 
has  an  action  against  the  vendor.  Dig.  21.  2.  i ;  Broom, 
Max.  3d  Lond.  ed.  690. 

The  partner  of  my  partner  is  not  my  partner.  Dig.  50. 
17.  47.  I. 

Old  age  does  not  alone  and  of  itself  vitiate  a  will  or  a 
gift.    5  Johns.  Ch.  N.  Y.  148,  158. 

The  solemnities  of  law  are  to  be  observed.  Jenk.  Cent. 
Cas.  13. 

What  is  planted  in  the  soil  belongs  to  the  soil.    Inst.  2. 

1.  32;  2  Bouvier,  Inst.  n.  1572. 

Whatever  is  built  on  the  soil  belongs  to  the  soil.     Inst. 

2.  I.  29.     See  I  Mackeldey,  Civ.  Law,  §  268;  2  Bouvier, 
Inst.  n.  1571. 

God  alone  makes  the  heir.    Coke,  Litt.  5. 
The  payment  of  the  price  stands  in  the  place  of  a  sale. 
Jenk.  Cent.  Cas.  56. 
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No  one  is  considered  to  be  solvent  unless  he  can  pay 
all  that  he  owes.    Dig.  50.  16.  114. 

A  partnership  is  moreover  dissolved  by  the  death  of  a 
partner.     Inst.  3.  26.  5;  Dig.  17.  2. 

Hope  is  the  dream  of  the  vigilant.  Coke,  4th  Inst. 
203. 

The  hope  of  impunity  holds  out  a  continual  temptation 
to  crime.    Coke,  3d  Inst.  236. 

He  who  has  been  despoiled  ought  to  be  restored  before 
anything  else.  Coke,  2d  Inst.  714;  4  Sharswood,  Blackst. 
Comm.  353. 

He  promises  to  use  the  skill  of  his  art.  Pothier,  Louage-,. 
n.  425;  Jones,  Bailm.  22,  53,  62,  97,  120;  Domat,  liv.  1,  t. 
4,  s.  8,  n.  I ;  Story,  Bailm.  §  431 ;  i  Bell,  Cortlm.  5th  ed. 
459 ;  I  Bouvier,  Inst.  n.  1004. 

A  woman  leaving  her  husband  of  her  own  accord,  and 
committing  adultery,  loses  her  dower,  unless  her  husband 
takes  her  back  of  his  own  accord.     Coke,  Litt.  37. 

A  presumption  will  stand  good  until  the  contrary  is 
proved.  Hob.  297 ;  3  Sharswood,  Blackst.  Comm.  371 ; 
Broom,  Max.  3d  Lond.  ed.  852;  16  Mass.  87 

To  adhere  to  precedents,  and  not  to  unsettle  things 
which  are  established.  Yates  v.  Lansing,  9  Johns.  395, 
428;  Driggs  V.  Rockwell,  11  Wend.  504,  507;  Bates  v. 
Relyea,  23  Id.  336,  340;  More  v.  Lyons,  25  Id.  119,  142; 
Hanford  v.  Artcher,  4  Hill,  271,  323;  Taylor  v.  Heath,  4 
Id.  592,  595 ;  Calkins  v.  Long,  22  Barb.  97,  106. 

The  will  stands  in  place  of  a  reason,  i  Barb.  N.  Y. 
408,411;   16  Id.  514,  525. 

The  will  of  the  people  stands  in  place  of  a  reason.  25 
Barb.  N.  Y.  344,  376. 

Statutes  made  for  the  public  good  ought  to  be  liberally 
construed.    Jenk.  Cent.  Cas.  21. 

An  affirmative  statute  does  not  take  from  the  common 
law.    Jenk.  Cent.  Cas.  24. 

When  the  words  of  a  statute  are  special,  but  the  reason 
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of  it  general,  it  is  to  be  understood  generally.     lo  Coke, 

lOI. 

One  special  statute  does  not  take  away  from  another 
special  statute.    Jenk.  Cent.  Cas.  199. 

Remove  the  cause  and  the  effect  will  cease.  2  Black- 
stone,  Comm.  203. 

The  commonwealth  perishes,  if  respect  for  magistrates 
be  taken  away.     Jenk.  Cent.  Cas.  48. 

Remove  the  foundation,  the  structure  or  work  falls. 
Jenk.  Cent.  Cas.  106. 

If  the  principal  be  taken  away,  the  adjunct  is  also  taken 
away.    Coke,  Litt.  389. 

Subrogation  is  the  substituting  one  creditor  in  the  place 
of  another  in  the  same  or  a  better  condition.  Merlin, 
Qu.  de  Droit.  Subrogation. 

A  minor  is  to  be  aided;  youth  is  liable  to  err.  Jenk. 
Cent.  Cas.  47. 

The  greatest  charity  is  to  do  justice  to  every  one,  and 
at  any  time  whenever  it  may  be  necessary.     11  Coke,  70. 

That  is  the  highest  law  which  favors  religion.  10  Mod. 
117,  119;  2  Chanc.  Cas.  18. 

That  consideration  is  strongest  which  determines  in 
favor  of  religion.  Coke,  Litt.  341  a;  Broom,  Max.  3d 
Lond.  ed.  18;  5  Coke,  14  b;  10  Id.  55  a;  Chanc.  Cas. 
18. 

That  consideration  is  strongest  which  determines  in 
favor  of  religion.  Dig.  11.  7.  43,  cited  in  Grotius  de  Jur. 
Belli,  1.  3.  c.  12,  s.  7.    See  10  Mod.  117,  119. 

The  rigor  or  height  of  law  is  the  height  of  wrong.  Hob. 
125;    12  Johns.  N.  Y.  178,  180. 

Superfluities  do  no  injury.     Jenk.  Cent.  Cas.  184. 

Suppression  of  the  truth  is  (equivalent  to)  the  expres- 
sion of  what  is  false.     11  Wend.N.  Y.  374,  417. 

Suppression  of  the  truth  is  (equivalent  to)  the  sug- 
gestion of  what  is  false.    23  B^rb.  N.  Y.  521,  525. 

He  is  last  whom  no  one  follows.    Dig.  50.  16.  92. 
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Surplusage  does  no  harm.  3  Bouvier,  Inst,  n.  2949 ; 
Broom,  Max.  3d  Lond.  ed.  559. 

Certain  things  though  unexpressed  are  considered  as 
expressed.    8  Coke,  40. 

Interpretation  is  always  to  be  made  in  such  a  manner 
that  what  is  absurd  and  inconvenient  is  to  be  avoided,  and 
so  that  the  judgment  be  not  nugatory,     i  Coke,  52. 

What  is  like  is  not  the  same,  for  nothing  similar  is  the 
same.    4  Coke,  18. 

Things  are  worth  what  they  will  sell  for.    Coke,  3d  Inst. 

305- 

For  time  is  a  means  of  destroying  obligations  and  ac- 
tions, because  time  runs  against  the  slothful  and  contem- 
ners of  their  own  rights.    Fleta,  1.  4,  c.  5,  §  12. 

It  is  the  tenor  of  the  feudal  grant  which  regulates  its 
effect  and  extent.  Craig,  Jus  Feiid.,  3d  ed.  66.  See  Coke, 
Litt.  19  a;  2  Sharswood,  Blackst.  Comm.  310;  2  Coke, 
71;  Broom,  Max.  3d  Lond.  ed.  410;  Wright,  Ten.  21,  52, 
152. 

A  term  of  years  ought  to  be  certain  and  determinate. 
Coke,  Litt.  45. 

A  term  and  the  fee  cannot  both  be  in  one  and  the  same 
person  at  the  same  time.    Plowd.  29;  3  Mass.  141. 

Land  lying  unoccupied  is  given  to  the  occupant,     i  Sid. 

347- 

Land  passes  with  the  incumbrances.  Coke,  Litt.  231 ; 
Broom,  Max.  3d  Lond.  ed.  437,  630. 

Wills  ought  to  have  the  broadest  interpretation.  Jenk. 
Cent.  Cas.  81. 

A  testament  is  the  just  expression  of  our  will  concern- 
ing that  which  any  one  wishes  done  after  his  death :  or, 
as  Blackstone  translates,  "  the  legal  declaration  of  a  man's 
intentions,  which  he  wills  to  be  performed  after  his  death." 
2  Sharswood,  Blackst.  Comm.  499;  Dig.  28.  i.  i ;  29.  3.  2. 
I. 

Every  will  is  completed  by  death.    Coke,  Litt.. 232. 
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The  last  will  of  a  testator  is  to  be  fulfilled  according  to 
his  real  intention.    Coke,  Litt.  322. 

When  the  number  of  witnesses  is  equal  on  both  sides, 
the  more  worthy  are  to  be  believed.     Coke,  4th  Inst.  279. 

An  eye-witness  outweighs  others.     Coke,  4th  Inst.  470. 

No  one  can  be  a  witness  in  his  own  cause.  Otherwise 
in  England,  by  stat.  14  &  15  Vict.  99,  and  many  of  the 
states  of  the  United  States. 

One  eye-witness  is  worth  ten  ear-witnesses.  Coke,  4th 
Inst.  279.    See  3  Bouvier,  Inst.  n.  3154. 

Witnesses  cannot  witness  to  a  negative;  they  must  wit- 
ness to  an  affirmative.    Coke,  4th  Inst.  279. 

That  which  I  may  defeat  by  my  entry  I  make  good  by 
my  confirmation.     Coke,  Litt.  300. 

The-  fund  which  has  received  the  benefit  should  make 
the  satisfaction.    4  Bouvier,  Inst.  n.    3730. 

Things  necessary  are  of  the  nature  of  the  principal. 
Finch,  Law,  b.  i,  c.  3,  n.  25. 

Things  are  construed  according  to  that  which  was  the 
cause  thereof.    Finch,  Law.  b.  i.  c.  3.  n.  4. 

Things  are  dissolved  as  they  be  contracted.  Finch, 
Law,  b.  I,  c.  3.  n.  7. 

Things  grounded  upon  an  ill  and  void  beginning  can- 
not have  a  good  perfection.     Finch,  Law,  b.  i.  c.  3.  n.  8. 

Things  in  action,  entry,  or  re-entry  cannot  be  granted 
over.     19  N.  Y.  100,  103. 

Things  incident  cannot  be  severed.  Finch,  Law,  b.  3,  c. 
I,  n.  12. 

Things  incident  pass  by  the  grant  of  the  principal.  25 
Barb.  N.  Y.  284,  310. 

Things  incident  shall  pass  by  the  grant  of  the  principal, 
but  not  the  principal  by  the  grant  of  the  incident.  Coke, 
Litt.  152  a,  151  b;  Broom,  Max.  3d  Lond.  ed.  433. 

Things  shall  not  be  void  which  may  possibly  be  good. 

Fears  which  do  not  affect  a  brave  man  are  vain.    7  Coke, 

17- 
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Title  is  a  just  cause  of  possessing  that  which  is  ours. 
8  Coke,  153  (305) ;  Coke,  Litt.  345  b. 

Take  away  the  will,  and  every  action  will  be  indifferent. 
Bracton,  2. 

The  whole  is  preferable  to  any  single  part.    3  Coke,  410;. 

Every  thing  is  permitted  which  is  not  forbidden  by  law. 

Every  exception  not  watched  tends  to.  assijme,  the -place 
of  the  principal. 

Let  smiths  perform  the  work  of  srniths.    3  Coke,  Epist. 

Delivery  makes  the  deed  speak.    5  Coke,  i. 

Delivery  cannot  and  ought  not  to  transfer  to  him  who 
receives  more  than  was  in  possession  of  him  who  made  the 
delivery.    Dig.  41.  i.  20. 

When  transgression  is  multiplied,  let  the  infliction  of 
punishment  be  increased.    Coke,  2d  Inst.  479. 

It  passes  into  a  judgment.  Broom,  Max.  3d  Lond.  ed. 
298;  II  Pet.  100.  See,  also,  18  Johns.  N.  Y.  463;  2  Sumn. 
C.  C.  436;  6  East,  251. 

The  land  passes  with  its  burden.  Coke,  Litt.  231  a; 
Sheppard,  Touchst.  178;  5  Barnew.  &  C.  607;  7  Mees.  & 
W.  Exch.  530;  3  Barnew.  &  Aid.  587;  18  C.  B.  845;  24 
Barb,  N.  Y.  365 ;  Broom,  Max.  3d  Lond.  ed.  437,  630. 

Three  form  a  corporation.  Dig.  50.  16.  85 ;  i  Shars- 
wood,  Blackst.  Comm.  469. 

Trial  ought  always  to  be  had  where  the  jury  can  have 
the  best  knowledge.    7  Coke,  i. 

Trusts  survive. 

That  part  is  bad  which  accords  not  with  its  whole. 
Plowd.  161. 

That  guardianship  is  secure  which  trusts  to  itself  alone. 
Hob.  340. 

It  is  safer  to  err  on  the  side  of  mercy.  Coke,  3d  Inst. 
220. 

It  is  always  safer  to  err  in  acquitting  than  punishing, 
on  the  side  of  mercy  than  on  the  side  of  justice.  Branch, 
Princ, ;  2  Hale,  PI.  Cr.  290. 
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When  any  thing  is  granted,  that  also  is  granted  without 
which  the  thing  granted  cannot  exist.  Broom,  Max.  3d 
Lond.  ed.  429;  13  Mees.  &  W.  Exch.  706. 

When  any  thing  is  impeded  by  one  single  cause,  if  that 
be  removed  the  impediment  is  removed.    5  Coke  'j'j  a. 

When  a  common  remedy  ceases  to  be  of  service,  recourse 
must  be  had  to  an  extraordinary  one.    4  Coke,  93. 

Where  the  crime  is  committed,  there  the  punishment 
should  be  inflicted.    Jenk.  Cent.  Cas.  325. 

Where  damages  are  given,  the  losing  party  should  be 
adjudged  to  pay  the  costs  of  the  victor.  Coke,  2d  Inst. 
289;  3  Sharswood,  Blackst.  Comm.  399. 

Where  there  is  the  same  reason,  there  is  the  same  law. 
7  Coke,  18;  Broom,  Max.  3d  Lond.  ed.  145. 

Where  there  is  turpitude  on  the  part  of  both  giver  and 
receiver,  we  say  it  cannot  be  recovered  back,  but  as  often 
as  the  turpitude  is  on  the  side  of  the  receiver  (alone) 
it  can  be  recovered  back.     17  Mass.  562. 

Where  there  is  no  act,  there  can  be  no  force.    4  Coke,  43. 

Where  there  is  a  right,  there  is  a  remedy,  i  Term,  512; 
Coke,  Litt.  197  h;  3  Bouvier,  Inst.  n.  241 1 ;  4  Id.  3726. 

Where  the  law  is  uncertain,  there  is  no  law. 

Where  the  law  compels  a  man  to  show  cause,  it  is 
necessary  that  the  cause  be  just  and  legal.  Coke,  2d 
Inst.  269. 

Where  the  law  is  special  and  the  reason  of  it  is  general, 
it  ought  to  be  taken  as  being  general.    Coke,  2d  Inst.  43. 

Where  the  law  does  not  distinguish,  we  ought  not  to 
distinguish.     7  Coke,  5. 

Where  is  the  greater  part,  there  is  the  whole.    F.  Moore, 

578. 

Where  there  is  marriage,  there  is  dower.     Bracton,  92. 

When  the  law  fails  to  serve  as  a  rule,  almost  every 
thing  ought  to  be  suspected.    Bacon,  Aph.  25. 

Where  there  is  no  authority  to  establish,  there  is  no 
necessity  to  obey.    Dav.  69. 
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Where  there  is  no  direct  law,  the  judgment  of  the  judge 
must  be  depended  upon,  or  reference  made  to  similar  cases. 

Where  there  is  no  law,  there  is  no  transgression,  as  it 
regards  the  world.    4  Coke,  i  b. 

Where  there  is  no  manifest  injustice,  the  judges  are  to 
be  regarded  as  honest  men,  and  their  judgment  as  truth. 
I  Johns.  Cas.  N.  Y.  341,  345. 

Where  there  is  no  principal,  there  can  be  no  accessory. 
4  Coke,  43. 

Where  there  is  no  inference  which  would  lead  in  any 
other  direction,  words  are  to  be  understood  according  to 
their  proper  meaning,  non  grammatical,  but  according  to 
popular  usage.     Grotius,  de  Jur.  Belli,  1.  2,  c.  16,  §  2. 

Where  there  is  no  marriage  there  is  no  dower.  Coke, 
Litt.  32  a. 

He  at  whose  risk  a  thing  is,  should  receive  the  profits 
arising  from  it. 

When  two  directions  conflicting  with  each  other  are 
given  in  a  will,  neither  is  held  valid.    Dig.  50.  17.  188  pr. 

Where  a  thing  is  conceded  generally,  this  exception 
arises,  that  there  shall  be  nothing  contrary  to  law  and 
right.     10  Coke,  78. 

Let  a  man  be  punished  where  he  commits  the  offence. 
6  Coke,  47. 

Where  words  are  used  disjunctively,  it  is  sufficient  that 
either  one  of  the  things  enumerated  be  performed.  Dig. 
50.  17.  no.  3. 

Wherever  there  is  a  wrong,  there  damage  follows.  10 
Coke,  116. 

The  last  will  of  a  testator  is  to  be  fulfilled  according 
to  his  true  intention.  Coke,  Litt.  322;  Broom,  Max.  3d 
Lond.  ed.  505. 

The  extremest  punishment  we  consider  to  be  death 
alone.     Dig.  48.   19.  21. 

What  is  beyond  possibility  cannot  exist,  and  the  re- 
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verse,  what  cannot  exist  is  not  possible.     Wingate,  Max. 

lOO. 

One  ought  not  to  take  advantage  of  his  own  wrong. 
2  And.  38,  40. 

One  person  can  scarcely  supply  the  place  of  two.  4 
Coke,  118. 

Let  not  the  evidence  of  one  witness  be  heard  at  all. 
Code,  4.  20.  9;  3  Sharswood,  Blackst.  Comm.  370. 

The  beginning  and  cause  of  every  contract  must  be 
consideced.     Dig.   17.   i.  8;  Story,  Bailm.  §   56. 

Things  universal  are  better  known  than  things  par- 
ticular.    2  Rolle,  294;  2  C.  Rob.  Adm.  294. 

An  university  or  corporation  is  not  said  to  do  any 
thing  unless  it  be  deliberated  upon  collegiately,  although 
the  majority  should  do  it.     Dav.  48. 

One  absurdity  being  allowed,  an  infinity  follow,  i 
Coke,  102. 

Every  thing  is  dissolved  by  the  same  mode  in  which  it 
is  bound  together.     Broom,  Max.  3d  Lond.  ed.  792. 

In  the  same  manner  in  which  any  thing  is  bound  it  is 
loosened.     2  Rolle,  39. 

That  which  is  the  principal  part  of  a  thing  is  the  thing 
itself.     Hob.   123. 

Every  obligation  is  dissolved  in  the  same  manner  in 
which  it  is  contracted.     12  Barb.  N.  Y.  366,  375. 

Every  principle  is  its  own  evidence,  and  plain  truths  are 
not  to  be  proved.     Coke,  Litt.  1 1 ;  Branch,  Princ. 

Prescription  was  instituted  that  there  might  be  an  end 
to  litigation.  Dig.  41.  10.  5;  Broom,  Max.  3d  Lond.  ed. 
801,  n. ;  Wood,  Civ.  Law,  3d  ed.  123. 

Usury  is  odious  in  law. 

A  use  is  a  fiduciary  ownership.     Bacon,  Uses. 

That  punishment  may  happen  to  a  few,  the  fear  of  it 
affects  all.     Coke,  4th  Inst.  63. 

That  the  thing  may  rather  have  effect  than  be  destroyed. 
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What  is  useful  is  not  vitiated  by  the  useless.  3  Bouvier, 
Inst.  nn.  2949,  3293;  2  Wheat.  221 ;  2  Serg.  &  R.  Penn. 
298;  17  Id.  297;  6  Mass.  303;  12  Id.  438;  9  Ired.  No.  C. 
254.    See  18  Johns.  N.  Y.  93,  94. 

Wife  and  son  are  names  of  nature.     4  Bacon,  Works, 

350- 

A  wife  is  not  her  own  mistress,  but  is  under  the  power 
of  her  husband.     Coke,  3d  Inst.  108. 

We  call  him  a  vagabond  who  has  acquired  nowhere  a 
domicile  of  residence.     Phillimore,  Dom.  23,  note. 

It  shall  have  effect  as  far  as  it  can  have  effect.  Cowp. 
600 ;  4  Kent,  Comm.  493 ;  Sheppard,  Touchst.  87. 

Vain  is  that  power  which  is  never  brought  into  action. 
2  Coke,  51. 

Vain  are  those  fears  which  affect  not  a  firm  man.  7 
Coke,  27. 

A  frivolous  fear  is  not  a  legal  excuse.  Dig.  50.  17.  184; 
Coke,  2d  Inst.  483;  Broom,  Max.  3d  Lend.  ed.  256,  n. 

He  is  not  presumed  to  consent  who  obeys  the  orders 
of  his  father  or  his  master.     Dig.  50.  17.  4. 

He  is  fraudulent  who  sells  the  same  thing  twice.  Jenk. 
Cent.  Cas.  107. 

Facility  of  pardon  is  an  incentive  to  crime.  Coke,  3d 
Inst.  236. 

Words  are  to  be  interpreted  according  to  the  subject- 
matter.    6  Coke,  6,  n. 

Words  are  to  be  taken  so  that  they  may  have  some 
effect.    4  Bacon,  Works,  258. 

Equivocal  words  and  those  in  a  doubtful  sense  are  to 
be  taken  in  their  best  and  most  effective  sense.    6  Coke,  20. 

Words  ought  to  have  some  effect — words  ought  to  be 
interpreted  so  as  to  give  them  some  effect.    8  Coke,  94. 

Words  are  to  be  taken  so  as  to  have  effect.  Bacon, 
Max.  Reg.  3,  p.  47.     See  i  Duer,  Ins.  210,  211,  216. 

Terms  of  art  should  be  explained  from  the  art.  2 
Kent,  Comm.  556,  n. 
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The  words  of  deeds  are  to  be  taken  most  strongly 
against  the  person  offering  them.  Coke,  Litt.  36  a;  Bacon, 
Max.  Reg.  3 ;  Noy,  Max.  9th  ed.  p.  48 ;  3  Bos.  &  P.  399, 
403;  I  Crompt.  &  M.  Exch.  657;  8  Term,  605;  15  East, 
546 ;  I  Ball  &  B.  335 ;  2  Parsons,  Contr.  22 ;  Broom,  Max. 
3d  Lond.  ed.  72   (n.),  529. 

Worcfe  are  to  be  interpreted^,  so  as  to  give  them  effect. 
Bacon,  Max.  Reg.  3. 

The  words  "  current  money  "  refer  to  the  time  of  pay- 
ment.    Dav.  20. 

Words  should  be  understood  effectively.  2  Johns. 
Cas.  N.  Y.  97,  loi. 

Words  ought  to  be  so  understood  that  they  may  have 
some  effect.    8  Coke,  94  a. 

Words  spoken  of  the  person  are  to  be  understood  of 
the  condition  of  the  person.     2  RoUe,  72. 

General  words  are  to  be  generally  understood.  Coke, 
3d  Inst.  76. 

General  words  must  be  restricted  to  the  nature  of  the 
subject-matter  or  the  aptitude  of  the  person.  Bacon,  Max. 
Reg.  10;  II  C.  B.  254,  356. 

General  words  must  be  confined  or  restrained  to  the 
nature  of  the  subject  or  the  aptitude  of  the  person.  Bacon, 
Max.  Reg.  ip;  Broom,  Max.  3d  Lond.  ed.  575. 

Words  referred  to  are  to  be  considered  as  if  incor- 
porated. Broom,  Max.  3d  Lond.  ed.  600,  603;  11  Mees. 
&  W.  Exch.  183,  188;  10  C.  B.  261,  263,  266. 

Words  referring  to  a  different  subject  are  to  be  in- 
terpreted by  what  goes  before,  not  by  what  follows.  Cal- 
vinus.  Lex. 

Words  are  to  be  understood  in  reference  to  a  possible 
case.    Calvinus.  Lex. 

Words  ought  to  wait  upon  the  intention,  not  the  re- 
verse.   8  Coke,  94;  2  Sharswood,  Blackst.  Comm.  379. 

Words  ought  to  be  made  subservient  to  the  intent,  not 
contrary  to  it.     8  Coke,  94;  i  Spence,  Eq.  Jur.  527. 
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Words  are  to  be  so  understood  that  the  subject-matter 
may  be  preserved  rather  than  destroyed.  Bacon,  Max. 
Reg.  3;  Plowd.  156;  2  Blackstone,  Comm.  380;  2  Kent, 
Comm.  555. 

When  words  are  merely  equivocal,  if  by  common  usage 
of  speech  they  acquire  a  certain  meaning,  such  meaning  is 
to  be  preferred.     Calvinus,  Lex. 

It  is  better  that  words  should  have  no  operation,  than 
to  operate  absurdly.     Calvinus,  Lex. 

Words  are  not  to  be  looked  at  so  much  as  the  cause 
and  nature  of  the  thing,  since  the  intention  of  the  con- 
tracting parties  may  appear  from  those  rather  than  from 
the  words.     Calvinus,  Lex. 

You  may  disagree  with  words,  nay,  you  may  recede 
■from  them,  in  order  that  they  may  be  reduced  to  a  sensi- 
ble meaning.     Calvinus,  Lex. 

When  the  words  of  an  ordinance  can  be  made  true  in 
their  true  signification,  they  ought  not  to  be  warped  to  a 
foneign  meaning.     Calvinus,  Lex. 

Subsequent  words  added  for  the  purpose  of  certainty 
are  to  be  referred  to  preceding  words  in  which  certainty 
is  wanting.     Wingate,  Max.   167;   6  Coke,  236. 

Words  should  be  received  most  favorably  to  the  thing 
and  the  subject-matter.     Calvinus,  Lex. 

Words  which  can  have  any  effect  ought  not  to  be  treated 
as  surplusage.     Calvinus,  Lex. 

Words,  howsoever  general,  are  restrained  to  fitness  (i.  e. 
to  harmonize  with  the  subject-matter)  though  they  would 
bear  no  other  restriction.     Spiegelius. 

Words  to  which  reference  is  made  in  an  instrument 
have  the  same  effect  and  operation  as  if  they  were  in- 
serted in  the  clause  referring  to  them.  Coke,  Litt.  359; 
Broom,  Max.  3d.  Lond.  ed.  599';  14  East,  568. 

There  is  no  one  who  is  ignorant  that  words  should  be 
understood  according  to  the  subject-matter.  Calvinus, 
Lex. 
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Words  are  always  to  be  taken  in  their  milder  sense.  4 
Coke,  -17. 

Words  of  a  strict  signification  can  be  given  a  wide 
signification  if  reason  require.    Calvinus,  Lex ;  Spiegelius. 

Words  are  indications  of  the  intention.     Latch,  106. 

The  imperfect  tense  of  the  verb  indicates  an  incom- 
plete matter.     6  Wend.  N.  Y.  103,  120. 

A  verdict  is  as  it  were  the  saying  of  the  truth,  in  the 
same  manner  that  a  judgment  is  the  saying  of  the  law. 
Coke,  Litt.  226. 

The  truth  of  the  description  removes  the  error  of  the 
name,     i  Ld.  Raym.  303. 

Truth  is  the  desideratum  in  a  juror;  justice  and  judg- 
ment, in  a  judge.    Bracton,  185  h. 

Truth  fears  nothing  but  concealment.     9  Coke,  20. 

By  too  much  altercation  truth  is  lost.     Hob.  344. 

The  truth  of  the  name  takes  away  the  error  of  descrip- 
tion. Bacon,  Max.  Reg.  25 ;  Broom,  Max.  3d  Lond.  ed. 
571 ;  8  Taunt.  313;  2  Jones,  Eq.  No.  C.  72. 

He  who  does  not  speak  the  truth  freely  is  a  traitor  to 
the  truth.     Coke,  4th  Inst.  Epil. 

The  old  way  is  the  safe  way.     i  Johns.  Ch.  N.  Y.  527, 

530- 

The  beaten  road  is  the  safest.     10  Coke,  142;  4  Maule 

&  S.  168. 

The  old  way  is  the  safe  way.     5  Pet.  223. 

A  deputy  cannot  appoint  a  deputy.  Branch,  Max.  38; 
Broom,  Max.  3d  Lond.  ed.  758;  2  Bouvier,  Inst.  n.  1300. 

Neighbors  are  presumed  to  know  things  of  the  neigh- 
borhood.    Coke,  4th  Inst.  173. 

You  will  see  those  things  frequently  committed  which 
are  frequently  punished.     Coke,  3d  Inst.  Epilog. 

It  seems  that  a  deaf  and  dumb  man  cannot  alienate.  4 
Johns.  Ch.  N.  Y.  441,  444. 

The  laws  serve  the  vigilant,  not  those  who  sleep.  2 
Bouvier,  Inst.  n.  2327.  ,  Broom,  Max.  3d  Lond.  ed.  799. 
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It  is  lawful  to  repel  force  by  force;  but  let  it  be  done 
with  the  self-control  of  blameless  defence, — not  to  take 
revenge,  but  to  repel  injury.     Coke,  Litt.  162. 

That  is  a  viperous  exposition  which  gnaws  or  eats  out 
the  bowels  of  the  text.     11  Coke,  34. 

Husband  and  wife  are  considered  one  person  in  law, 
Coke,  Litt.  112;  Jenk.  Cent.  Cas.  2^. 

It  gains  strength  by  continuance,  i  Johns.  Ch.  N.  Y. 
231,  237. 

Force  is  inimical  to  the  laws.     Coke,  3d  Inst.  176. 

Clerical  errors  ought  not  to  prejudice.  Jenk.  Cent. 
Cas.  23;  Dig.  54.  5.  3. 

It  is  a  fault  which  ought  to  be  avoided,  that  if  you  can- 
not discover  the  reasoa  you  should  presently  exclaim  that 
the  law  is  without  reason.     Ellesmere,  Postn.  86. 

Scarcely  any  law  can  be  made  which  is  beneficial  to  all ; 
but  if  it  benefit  the  majority  it  is  useful.     Plowd.  369. 

Terms  of  art  should  be  explained  according  to  the 
definitions  of  those  who  are  most  experienced  in  that 
art.  Puffendorff,  de  Off.  Horn.  1.  i,  c.  17,  §  3;  Grotius, 
Jur.  de  Bell.  1.  2,  c.  16,  §  3. 

Void  in  part,  void  in  toto.     15  N.  Y.  9,  96. 

Void  things  are  as  no  things.    9  Cow.  N.  Y.  778,  784. 

He  who  consents  cannot  receive  an  injury.  2  Bou- 
vier,  Inst.  nn.  2279,  2327;  Broom,  Max.  3d  Lond.  ed. 
245;  Shelford,  Marr.  &  D.  449;  Wingate,  Max.  482;  4 
Term,  657;  Plowd.  501. 

He  willed  but  did  not  say.    4  Kent,  Comm.  538. 

The  will  of  the  donor,  clearly  expressed  in  the  deed, 
should  be  observed.    Coke,  Litt.  21  a. 

The  will  and  the  proposed  end  distinguish  crimes. 
Bracton,  2  b,  136  h. 

The  will  of  the  testator  gives  validity  to  what  is  written 
in  the  will.     Dig.  30.  i.  12.  3. 

In  offences,  the  will  and  not  the  consequence's  are  to 
be  looked  to.     Coke,  2d  Inst.  57. 
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The  will  is  to  be  taken  for  the  deed.    Coke,  3d  Inst.  69. 

The  will  of  a  testator  is  ambulatory  until  his  death: 
that  is,  he  may  change  it  at  any  time.  See  i  Bouvier, 
Inst.  n.  83;  4  Coke,  61. 

The  will  of  a  testator  has  a  broad  and  liberal  interpre- 
tation.   Jenk.  Cent.  Cas.  260;  Dig.  50.  17.  12. 

The  last  will  of  a  testator  is  to  be  fulfilled  according 
to  his  true  intention.     Coke,  Litt.  322. 

Words  spoken  vanish,  words  written  remain.  A  written 
contract  cannot  be  varied  by  parol  proof.  Broom,  Max. 
3d  Lond.  ed.  594;  i  Johns.  N.  Y.  571,  572. 

What  a  man  cannot  transfer,  he  cannot  bind  by  articles. 

When  many  join  in  one  act,  the' law  says  it  is  the  act 
of  him  who  could  best  do  it;  and  things  should  be  done 
by  him  who  has  the  best  skill.     Noy,  Max. 

When  no  time  is  limited,  the  law  appoints  the  most 
convenient. 

When  the  common  law  and  statute  law  concur,  the  com- 
mon law  is  to  be  preferred.    4  Coke,  71. 

When  the  foundation  fails,  all  fails. 

When  the  law  gives  any  thing,  it  gives  a  remedy  for 
the  same. 

When  the  law  presumes  the  affirmative,  the  negative 
is  to  be  proved,  i  Rolle,  83 ;  3  Bouvier,  Inst.  nn.  3063, 
3090. 

When  two  titles  concur,  the  best  is  preferred.  Finch, 
Law,  b.  I,  c.  4,  n.  82. 

Where  there  is  equal  equity,  the  law  must  prevail.  4 
Bouvier,  Inst.  n.  3727. 

Where  two  rights  concur,  the  more  ancient  shall  be 
preferred. 

"  Things  do  not  change  their  ownership  when  captured 
by  captives  and  robbers."     (Dig.  49.  15.  19.  2.) 

"  The  absence  of  him  who  is  employed  in  the  service 
of  the  State,  ought  not  to  be  prejudicial  to  him  nor  to 
others."     Dig.  50.  17.  140. 
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"  An  action  does  not  make  one  guilty,  unless  the  inten- 
tion be  bad."  Lofft,  t^j.  (A  judicial  act  done  in  excess 
of  authority  is  not  binding;  otherwise  if  it  be  a  minis- 
terial act.) 

"  In  order  rightly  to  comprehend  a  thing,  enquire  first 
into  the  names,  for  a  right  knowledge  of  things  depends 
upon  their  names."     Coke,  Litt.  68. 

"  Equity  favors  wives,  children  and  creditors."     Lofft, 

372- 

"  Equity  is  the  daughter  of  truth,  and  the  sister  of  good- 
ness and  justice."     Lofft. 

"  He  who  affirms,  not  he  who  denies  must  bear  the 
burden  of  proof."     Whart.  30. 

"  Alienation  pending  a  suit  is  void."     i  Johns.  Ch.  566. 

"  To  conceal  is  one  thing,  to  be  silent  is  another."  3 
Burr.  1910. 

"  The  laws  of  England  are  favorable  in  every  case  to 
liberty."     Fortes,  C.  C.  42. 

"  The  countenance  is  the  index  of  the  mind."     Lofft,  19. 

"  An  argument  from  authority  is  very  strong  in  law." 
Coke,  Litt.  254.  a. 

"  An  argument  deduced  from  an  impossibility  is  of 
great  weight  in  law."     Coke,  Litt.  92. 

"  An  argument  from  inconvenience  avails  much  in  law." 
Coke,  Litt.  C6a. 

"  The  opinions  of  philosophers,  physicians  and  poets, 
are  to  be  received  and  alleged  in  causes."  Coke,  Litt. 
264. 

"  Things  acquired  in  war  go  to  the  state." 

MAP. 

Map,  or  photograph,  if  shown  to  be  correct  as  of  the 
time  when  the  issue  relates,  is  competent  evidence,  even 
though  made  for  the  purposes  of  the  trial.  Abb.  Tr.  Bf. 
on  Facts  p.  94.     See  as  to  mode  of  proof  Id.  240. 
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MAXIMS  RELATING   TO   EVIDENCE. 

A  transaction  between  two  parties  ought  not  to  operate 
to  the  disadvantage  of  a  third.     Wing.  Max.,  327. 

Usage  is  the  best  interpreter  of  things.     2  Inst.  282. 

Credence  should  be  given  to  one  skilled  in  his  profes- 
sion.    Co.  Litt.  125  a. 

Every  presumption  is  made  against  a  wrongdoer. 
Branch.  Max.,  Sth  ed.,  p.  80. 

All  acts  are  presumed  to  have  been  rightly  and  regu- 
larly done.     Co.  Litt.  6  b.  332. 

No  man  can  be  compelled  to  criminate  himself.  Wing. 
Max.  486. 

NEAV  TRIAL. 

A  new  trial  is  a  re-hearing  of  the  legal  rights  of  the 
parties,  upon  disputed  facts  before  another  jury,  granted 
by  the  court  on  motion  of  the  party  dissatisfied  with  the 
result  of  the  previous  trial,  upon  a  proper  case  being 
presented  for  the  purpose.  4  Chitty,  Gen.  Prac.  30;  2 
Graham,  &  W.  New  Tr.  32. 

An  appeal  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes,  and  also  from  the  judgment,  brings 
up  for  review  the  whole  proceedings  upon  the  trial  includ- 
ing the  remarks  made  by  the  trial  judge.  28  Misc.  N.  Y. 
125 ;  24  App.  Div.  N.  Y.  402. 

New  York  Code  Civ.  Pro.  §  999  specifies  the  grounds 
upon  which  the  judge  presiding  at  the  trial  by  jury  may, 
in  his  discretion,  entertain  a  motion  made  upon  his  min- 
utes at  the  same  term  to  set  aside  the  verdict  and  grant 
a  new  trial.     This  section  reads  as  follows : 

§  999.  The  judge  presiding  at  a  trial  by  a  jury  may, 
in  his  discretion,  entertain  a  motion,  made  upon  his  min- 
utes, at  the  same  term,  to  set  aside  the  verdict,  or  a  direc- 
tion dismissing  the  complaint  and  grant  a  new  trial  upon 
exceptions;  or  because  the  verdict  is  for  excessive  or  in- 
sufficient   damages,    or    otherwise   contrary    to    the    evi- 
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dence  or  contrary  to  law.  If  an  appeal  is  taken  from  the 
order  made  upon  the  motion,  it  must  be  heard  upon  a  case 
prepared  and  settled  in  the  usual  manner. 

See  also  164  N.  Y.  400;  157  Id.  418;  123  Id.  128. 

As  to  the  necessity  of  stating  the  grounds  of  the  motion, 
see.  Count  Joannes  v.  Jones,  4  Hun,  N.  Y.  66;  Pharis  v. 
Gere,  107  N.  Y.  231.     See  also  43  St.  Rep.  824. 

The  New  York  Code  of  Civil  Procedure  §  1007  pro- 
vides that  the  Notes  of  Stenographer  may  be  treated  as 
minutes  of  the  judge,  and  it  reads  as  follows : 

The  notes  of  an  official  stenographer,  or  assistant  sten- 
ographer, taken  at  a  trial,  when  written  out  at  length  may 
be  treated,  in  the  discretion  of  the  judge,  as  minutes  of  the 
judge  upon  the  trial  for  the  purposes  of  this  article. 
When,  by  provision  of  law,  a  justice  of  the  supreme  court 
of  this  state,  by  his  order,  in  writing,  duly  entered  in  a 
county  clerk's  office  in  the  judicial  district  of  said  jus- 
tice, apportions  the  stenographer's  salary  among  the  sev- 
eral counties  of  said  judicial  district,  or  requires  the  dupli- 
cation of  any  stenographic  notes  taken  in  said  judicial  dis- 
trict, no  notice  of  the  application  for  said  order  shall  be 
adjudged  necessary  upon  any  board  of  supervisors  in  said 
judicial  district,  and  the  liability  for  compensation  for  such 
services  shall  be  deemed  fixed  upon  the  performance  of 
the  work. 

NEGI.IGENCE. 

In  the  absence  of  contributory  negligence  a  party  who 
has  caused  an  injury  or  loss  to  another  by  his  negligence 
is  responsible  for  all  the  consequences.  Hob.  134;  i 
Strange,  596;  3  East,  596;  3  Wils.  126;  i  Chitty,  Plead. 
129,  130;  2  Hen.  &  M.  Va.  423. 

In  an  action  for  negligence  the  question  of  contribu- 
tory negligence  on  the  plaintiff's  part  is  to  be  determined 
by  the  principle,  that  if  the  course  pursued  by  him  was 
one  by  which  persons  of  ordinary  prudence  and  self- 
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possession  would  adopt,  he  was  not  negligent  in  so  doing. 
Salter  v.  R.  Co.  88  N.  Y.  42 ;  79  N.  Y.  76 ;  Stockens  v.  Ry. 
Co.  79  N.  Y.  76. 

In  determining  the  question  of  contributory  negligence 
the  law  will  never  find  a  man  guilty  of  contributory  negli- 
gence to  act  upon  the  presumption  that  another  in  his 
conduct  will  act  in  accordance  with  the  rights  and  duties 
of  both.  Ernst,  v.  R.  Co.  35  N.  Y.  9;  48  Supr.  Ct.  523; 
Newson  v.  Ry.  Co.  29  N.  Y.  283. 

Injury  at  railroad  crossing  obstructed  by  cars  and 
permanent  structure.  Failure  to  show  that  deceased 
looked  and  listened  not  necessarily  fatal  to  a  recovery. 
Goodell  V.  N.  Y.  C.  &  H.  R.  R.  Co.  67  App.  Div.  271.  See 
also  133  N.  Y.  575 ;  154  N.  Y.  223-228;  4  App.  Div.  549. 

It  has  been  held  that  when  there  are  no  eye-witnesses 
of  a  collision  the  rule  requiring  strict  proof  of  the  person 
killed  or  injured  is  somewhat  relaxed.  41  App.  Div.  158; 
aff'd  166  N.  Y.  616;  20  App.  Div.  40;  aff'd  161  N.  Y.  620. 
Compare  167  N.  Y.  19. 

A  man  is  not  required  to  look  or  listen  when  neither 
would  do  any  good,  and  such,  as  the  jury  might  have 
found,  was  the  situation  when  the  decedent  met  his  death. 
168  N.  Y.  500;  166  N.  Y.  616;  s.  c.  41  App.  Div.  158. 
See  also  88  N.  Y.  13.  Compare  124  N.  Y.  420;  75  N.  Y. 
330;  113  N.  Y.  378;  125  N.  Y.  407. 

Where  facts  are  undisputed,  negligence  is  a  question  of 
law.     112  N.  Y.  122. 

In  an  action  for  negligence  it  is  proper  to  receive 
plaintifjf's  evidence  as  to  the  value  of  his  yearly  earnings, 
and  from  that  to  estimate  the  value  of  his  time.  Shear. 
&  Redf.  on  Neg.  663 ;  37  N.  Y.  290. 

In  actions  to  recover  damages  for  personal  injuries 
alleged  to  have  been  occasioned  by  the  defendant's  neg- 
ligence, the  rule  respecting  the  defendant's  case  is  of  the 
strictest  kind.  It  is  the  utmost  possible  anticipation  of 
public  danger,  and  the  utmost  possible  prudence  in  guard- 
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ing  against  it.  Carroll  v.  R.  R.  Co.  58  N.  Y.  126;  Brown 
V.  R.  C.  34  N:  Y.  404;  18  N.  Y.  408;  47  N.  Y.  282;  16 
Hun,  N.  Y.  250;  65  How.  N.  Y.  95;  6  Hun,  N.  Y.  476; 
77  N.  Y.  495. 

At  common  law  the  owner  of  a  building  who  has  in- 
trusted its  erection  to  a  contractor  is  not  liable  for  any 
injuries  sustained  by  reason  of  the  negligence  of  such  con- 
tractor while  engaged  in  the  erection  of  such  building. 
Koch  V.  Fox,  et  al.  Sup.  Ct.  App.  Div.  ist  Dept.  Re- 
ported in  N.  Y.  L.  J.  April  26th,  1902.  See  also  166  N. 
N.  305;  165  N.  Y.  222;  137  N.  Y.  100;  no  N.  Y.  45;  54 
App.  Div.  545 ;  28  App.  37. 

Under  the  general  law  if  the  owner  owes  no  duty  and  is 
under  no  liability  to  persons  injured,  because  the  law  per- 
mits an  owner  to  relieve  himself  from  liability  for  the 
personal  negligence  of  a  contractor  it  is  not  within  the 
province  of  the  municipal  assembly  to  create  a  cause  of 
action  against  him  for  injuries  resulting  from  such  negH- 
gence  even  though  the  injuries  might  not  have  happened 
if  he  complied  with  the  ordinance.  123  N.  Y.  405;  68 
Hun,  N.  Y.  495;  8  Daly  317;  50  Sup.  Ct.  295,  297;  i 
Disney  327;  11  R.  I.  456;  3  Pitts.  Leg.  J.  N.  S.  351;  89 
Pa.  71 ;  I  Th.  on  Neg.  §  1206. 

Before  an  action  will  He  for  negligence  it  must  be  the 
proximate  cause  of  the  injury.  Laidlaw  v.  Sage,  158  N. 
Y.  73;  29  App.  Div.  316;  98  Mass.  567;  105  U.  S.  249; 
Ray  on  Negligence  of  Imposed  Duties,  Carriers,  pp.  669, 
670. 

The  doctrine  of  assumed  risks  rests  upon  implied  con- 
tract. 154  N.  Y.  474;  124  Id.  493;  25  N.  Y.  562.  In 
actions  brought  by  servants  against  their  masters,  the 
burden  of  proving  a  knowleage  of  dangerous  practice,  or 
dangerous  employment  upon  the  part  of  a  servant,  rests 
upon  the  master.  Shear.  &  Redf.  Neg.  ist  ed.  cited  in 
Dowd.  V.  R.  R.  Co.  N.  Y.  L.  J.  Apr.  17th,  1902.  See 
generally  as  to  Negligence.       Deering    on    Negligence; 
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Thompson   on    Negligence ;    Thomas    Neg. ;    Whittaker's 
Smith  on  Negligence;  20  A.  &  E.  E.  L.  (2nd  ed.  112). 

Even  where  there  are  no  eye-witnesses  to  an  accident 
resulting  in  death,  the  question  of  decedent's  contributory 
negligence  may  depend  upon  inferences  to  be  drawn  by 
the  jury  from  the  circumstances  attending  the  accident. 
88  N.  Y.  20;  79  N.  Y.  75;  112  N.  Y.  234;  154  N.  Y.  466; 
41  App.  Div.  158;  aff'd  in  166  N.  Y.  616. 

Where  care  is  presumed  in  absence  of  evidence  to  the 
contrary  this  rule  applies  in  actions  for  personal  injuries 
as  to  negligence.  107  Pa.  St.  8;  76  Pa.  St.  157;  73  Mo. 
219;  28  Am.  &  E.  R.  R.  Cases,  618,  626.  And  it  has  been 
held  that  a  jury  may  infer  due  care,  and  the  absence  of 
contributory  negligence,  on  the  part  of  a  deceased  person, 
from  the  general  and  well  known  disposition  of  man- 
kind to  take  care  of  themselves  and  keep  out  of 
danger.  31  Md.  357;  20  N.  Y.  65;  34  Cal.  153;  61  Pa. 
St.  361. 

The  act  must  first  be  connected  with  the  defendant  by 
direct  evidence,  that  the  act  was  his  or  under  his  control. 
4  Q.  B.  693;  Smith  Neg.  421. 

If  defendant  has  exercised  proper  care  he  is  not  liable 
in  an  action  for  negligence.  6  O.  B.  Div.  145;  i  Ld. 
Raym.  38. 

Negligence  will  not,  ordinarily,  be  presumed  because  of 
the  happening  of  an  accident.  2  C.  P.  10,  although  person 
was  injured  or  killed,  unless  statute  makes  it  presumption 
of  negligence.     83  Ind.  392 ;  16  111.  198. 

A  presumption  of  negligence  may,  however,  be  raised 
in  some  instances  by  the  character  of  the  accident.  39 
N.  Y.  227;  57  Id.  567;  II  Hun,  N.  Y.  46;  11  Cent.  Rep. 
891 ;  109  N.  Y.  297;  12  N.  Y.  236. 

Where,  however,  the  action  is  based  on  contract,  as 
when  an  accident  happens  to  a  passenger  on  a  railroad  be- 
cause of  the  defective  condition  of  appliances  used  by  the 
road,  it  is  prima  facie  evidence  from  which  the  jury  may 
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infer  negligtaice.  i8  N.  Y.  534;  37  Mo.  240;  57  N.  Y. 
572 ;  24  Id.  218 ;  95  Id.  568 ;  39  la.  229,  or  where  injury 
is  caused  by  a  collision  of  trains.  38  Miss.  342,  or  by  car 
being  thrown  oflf  the  track,  74  ItwL  462. 

In  the  case  of  Curtis  v.  R.  R.  18  N.  Y.  536,  the  court 
said :  "  The  carrier  however  is  in  all  cases  bound  to  pro- 
vide a  safe  and  secure  carriage  for  the  transportation  of 
passengers  and  nothing  can  exempt  him  from  this  re- 
sponsibility, but  the  existence  of  some  latent  defect,  which 
no  reasonable  degree  of  human  skill  and  foresight  could 
guard  against,  and  this  obligation  extends  to  every  species 
of  appliance  belonging  to  the  carrier  and  used  by  him  in 
the  business  in  which  he  is  engaged.  Consequently 
whenever  it  appears  that  the  accident  occurred  through 
some  defect  in  the  vehicle,  or  other  apparatus  used  by 
the  carrier,  a  strong  presumption  of  negligence  arises, 
founded  upon  the  improbability  of  the  existence  of  any 
defect  which  extreme  vigilance,  aided  by  science  and  skill, 
could  not  have  detected."  *  *  *  "  It  is  well  settled 
that  the  carrier  is  responsible  for  the  negligence  or  want 
of  skill  of  everyone  who  has  been  concerned  in  the  manu- 
facture of  its  apparatus."  (^See  also  upon  this  point.  3 
Kern.  N.  Y.  9;  11  Pick.  106;  9  Met.  i.) 

The  court  said  further  in  Curtis  v.  R.  R.  18  N.  Y.  538 : 
"  The  cases  in  which  it  has  been  said  that  a  presumption 
of  negligence  arises  from  the  mere  proof  that  an  accident 
has  occurred,  will  appear,  if  examined,  not  to  conflict 
materially  with  these  principles ;  and  some  of  them  are  I 
think,  illustrative  of  the  distinction  just  suggested."  The 
leading  cases  on  the  subject  are  to  be  found  in  2  Camp. 
79;  13  Pet.  192;  5  Ad.  &  El.  N.  S.  747;  8  Burr.  479.  See 
also  44  N.  Y.  471. 

It  was  also  held  in  Curtis  v.  R.  R.  supra,  that  the  dam- 
ages recoverable  for  bodily  pain  and  suffering,  by  a  person 
injured  by  the  negligence  of  another,  are  not  limited  to 
that  incurred  before  the  trial,  but  extend  to  such  future 
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suffering  as  the  evidence  renders  it  reasonably  certain 
must  necessarily  result  from  the  injury.  See  also  upon 
this  subject:  96  N.  Y.  306;  49  Id.  45;  48  Id.  211;  28  Id. 
225. 

Elements  of  direct  proof,  usually  are:  i.  The  relation 
of  the  parties,  if  any,  such  as  to  raise  a  duty  on  defen- 
dant's part  toward  plaintiff;  2.  The  casualty;  3.  What 
ought  to  have  been  done;  4.  What  actually  was  done. 
Abb.  Tr.  Ev.  719.  (2nd  ed.) 

NEGI.IGENCE,  CONTRIBUTOBY. 

The  freedom  of  plaintiff  from  contributory  negligence 
may  be  inferred  from  circumstantial  evidence  by  the  jury, 
or  it  may  be  proven  by  direct  evidence. 

In  passing  upon  the  question  of  contributory  negligence, 
the  jury  may  properly  take  into  consideration  the  in- 
stincts prompting  to  preservation  of  life  and  avoidance  of 
danger.  R.  R.  v.  Keenan,  190  111.  219;  129  111.  540;  159 
111.  535 ;   174  111.  405. 

See  as  to  contributory  negligence  generally,  199  Pa.  St. 
94;  114  U.  S.  615;  95  Id.;  198  Pa.  540;  58  N.  J.  L.  682; 
165  Mass.  30;  48  Atlantic  Reporter,  491,  684.  (Pa..  1901.)  ; 
67  N.  Y.  417:  71  Id.  285;  125  N.  Y.  715;  24  Id.  430;  18 
Id.  422;  91  N.  Y.  420. 

As  to  contributory  negligence  of  parents  or  custodian 
as  a  bar  to  action  by  child  for  negligent  injuries  see  21 
L.  R.  A.  76  note;  10  L.  R.  A.  655  note.  Negligence  may 
be  so  gross  that  contributory  negligence  will  be  no  de- 
fense. Kenyon  v.  R.  R.  5  Hun,  N.  Y.  480;  11  Hun,  N. 
Y.  334.  Such  a  case  furnishes  a  just  and  well  established 
exception  to  the  general  rule,  that  contributory  negligence 
on  the  part  of  the  plaintiff  will  defeat  a  recovery.  18  N. 
Y.  258;  5  Hun,  N.  Y.  480,  judgment  affirmed  in  76  N. 
Y.  607,  without  opinion;  43  N.  Y.  75;  30  Id.  208;  44 
Id.  463;  38  Id.  445,  455;  65  Barb.  N.  Y.  92;  Shear.  & 
Redf.  on  Neg.  (3rd  ed.),  §  36;  Add.  on  Facts  21. 
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NOTICE  TO  PRODUCE  PAPERS  AND  DOCUMENTS. 

Where  a  party  to  an  action  at  law  or  suit  in  equity  in- 
tends to  give  secondary  evidence  of  a  written  instrument 
or  paper  which  is  in  the  possession  of  his  opponent,  it  is 
usually  necessary  to  give  him  notice  to  produce  the  same 
on  the  trial  of  the  action,  before  such  secondary  evidence 
will  be  admitted.  There  are  some  exceptions  to  this  rule, 
first,  where  from  the  nature  of  the  action,  the  party  in 
possession  of  the  instrument  has  notice  that  he  is  charged 
with  having  it  in  his  possession,  as  in  the  case  of  trover  for 
a  bond.  14  East,  274 ;  4  Taunt,  865 ;  i  Campb.  143 ;  4 
Wend.  N.  Y.  626,  second,  where  the  party  in  possession 
of  the  instrument  obtained  it  fraudulently.     4  Esp.  256; 

1  Phil.  Ev.  425. 

The  notice  should  be  in  writing.  2  Stark.  19,  but  may 
be  by  parol  at  common  law.  i  Campb.  440.  The  papers 
called  for  should  be  described  with  certainty.  Ry.  &  M. 
341.     The  notice  may  be  given  to  the  party  or  his  attorney. 

2  Term,  203  n ;  i  Mood  &  M.  96. 

When  it  is  proven  that  a  notice  to  produce  a  paper  or 
document  has  been  properly  served,  and  it  is  also  proved 
that  such  paper  was  at  the  time  of  the  notice,  in  the  hands 
of  the  party  or  his  privy,  or  under  his  control,  and  upon 
request  in  court,  he  neglects  or  refuses  to  produce  it, 
secondary  evidence  may  be  given  of  the  contents  of  such 
paper  or  document. 

Where  defendant  has  had  notice,  but  refused  to  pro- 
duce document  called  for,  held  that  by  that  refusal  he 
had  incurred  the  penalty  of  having  all  the  inferences  from 
the  proof  most  strongly  against  him,  and  that  secondary 
evidence  of  the  contents  of  the  document  was  admis- 
sible. Cahen  v.  Ins.  Co.  69  N.  Y.  300.  See  also  8  Wheat. 
U.  S.  407;  4  How.  U.  S.  242,  247;  18  Wall.  U.  S.  545. 

KOTICE  TO  PRODUCE,   EFFECT  OF. 

Book  21  U.  S.  Sup.  Ct.  644.  Law.  Ed. 
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NEWSPAPER    IN    EVIDENCE. 

A  newspaper  account  of  an  accident  is  not  admissible, 
if  the  author  of  it  have  no  independent  recollection  of  the 
information  given  to  him.     47  N.  Y.  83. 

A  newspaper  is  not  evidence  to  prove  the  deviation  of  a 
missing  vessel ;  nor  that  she  left  the  port  where  it  was 
published  in  an  unseaworthy  condition.     3  Sand.  N.  Y.  26. 

NON-RESIDENTSo 

A  court  cannot,  by  service  upon  a  person  domiciled  in 
a  foreign  state,  acquire  the  authority  to  pass  upon  his 
personal  rights  and  relations ;  nor  can  it  by  sending  its 
process  thither,  make  its  judgments  effective  against  prop- 
erty situated  in  a  foreign  jurisdiction.  Pennoyer  v.  Neff, 
95  U.  S.  714.  A  court  may,  however,  in  ordinary  suits, 
have  effectual  service  of  process  upon  a  non-resident  if  he 
voluntarily  comes  within  its  jurisdiction;  or  it  may,  with- 
out actual  service,  subject  his  property  within  its  juris- 
diction to  the  demands  of  his  creditors  bringing  suits 
before  it.     Pennoyer  v.  Neff,  95  U.  S.  714. 

NUISANCE— PRESERVATION   OF   HEALTH. 

The  Legislature  may  delegate  the  power  of  passing  or- 
dinances for  the  preservation  of  the  health,  or  the  promo- 
tion of  the  comfort,  good  order  and  general  welfare  of  its 
citizens  to  a  municipality,  and  so  long  as  the  ordinances 
are  within  the  delegated  powers,  and  are  convenient  and 
appropriate  to  accomplish  these  ends  they  should  have  the 
full  force  of  law,  and  should  be  upheld.  Dept.  of  Health 
V.  The  Ebling  Brewing  Company,  New  York  L.  J.  July 
nth,  1902.  See  also  Justice  Harlan's  Opinion  in  the 
Slaughter  House  Cases,  83  U.  S.  36;  7  Cush.  53,  (Shaw, 
Ch.  J.)  ;  37  How.  Pr.  N.  Y.  379;  82  N.  Y.  323;  29  Ohio 
'  L.  J.  364;  133  N.  Y.  104;  44  111.  App.  410;  14  La.  Am. 
244;  36  Minn.  286;  86  Mich.  273. 
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NUISANCE,  PUBLIC. 

As  to  abatement  of  public  nuisance  consisting  of  smoke, 
soot,  and  gases,  see  People  v.  Detroit  Lead  Works, 
(Mich.)  9  L.  R.  A.  722. 

As  to  municipal  power  over  smoke  as  a  public  nuisance, 
see  St.  Louis  v.  Provision  Co.,  (Mo.)  39  L.  R.  A.  551  and 
note. 

As  to  municipal  power  over  nuisances  affecting  .safety, 
health,  and  personal  comfort,  see  note  to  Harrington  v. 
Providence,  (R.  I.)  38  L.  R.  A.  305. 

NOTE,    FBOMISSOBY. 

A  note  given  in  contravention  of  a  statute  is  void 
in  its  inception  and  cannot  be  collected  by  a  bona  fide 
purchaser  for  value.  27  Am.  &  Eng.  Enc.  L.  982  citing 
122  N.  Y.  385 ;  8  Cow.  669 ;  3  John.  206  and  other  cases. 
See  also  Brightley's  Digest  Vol.  I.  "  Bills,  Notes,  etc. 
Sub-Title,  Illegal  Consideration." 

NOIES,  Birrs,  ETC. 

Title  to  stolen  or  fraudulently  altered  paper,  bills  and 
notes,  when  such  paper  is  good  against  the  parties  thereto. 
Note  to  Baldwin  v.  Ely,  9  How.  N.  Y.  580  (L.  ed.) 

One  who  purchases  a  promissory  note,  before  maturity, 
for  full  value,  in  absence  of  bad  faith,  must  be  held  a 
•  bona  fide  holder  as  matter  of  law.  90  Hun,  N.  Y.  114;  35 
N.  Y.  Supp.  650;  70  St.  Rep.  515. 

When  the  payee  or  endorser  of  a  note  has  proof  that  it 
was  stolen  from  him  the  plaintiff  must  show  under  what 
circumstances,  and  for  what  value  he  became  the  holder. 
44  St.  Rep.  789 ;  18  N.  Y.  Supp.  160. 

NOTE.   ACTION  UPON  LOST  NOTE. 

The  New  York  Code  Civil  Procedure  §  1917,  reads  as 
follows : 

Where  it  appears,  upon  the  trial  of  action,  that  a  nego- 
tiable promissory  note  or  bill  of  exchange,  upon  which 
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the  action,  or  a  counter-claim  interposed  in  the  action,  is 
founded,  was  lost,  while  it  belonged  to  the  party  claim- 
ing the  amount  due  thereupon,  he  may  prove  the  contents 
thereof,  by  parol  or  other  secondary  evidencCj  and  may  re- 
cover or  set  off  the  amount  due  ther«ipon,  as  if  it  was  pro- 
duced. Btrt  for  "fticit  purpose,  he  must  give  to  the  adverse 
party  a  wtitten  undertaking,  in -a  sum  fixed  by  the  judge 
or  the  referee,  not  less  than  twice  the  amount  of  the  note 
or  bill,  with  at  least  two  sureties,  approved  by  the  judge 
or  the  referee,  to  the  effect^  that  he  will  indemnify  the 
adverse  party,  his  heirs  and  personal  representatives, 
against  any  claim  by  any  other  person,  on  account  of  the 
note  or  bill,  and  against  all  costs  and  expenses,  by  reason 
of  such  a  claim. 

An  action  may  be  maintained   on  a  promissory  note, 
which  has  been  accidentally  destroyed,  without  the  plain- 
tiffs giving  the  indemnity  required  in  an  action  upon  a  lost 
note.     i6  N.  Y.  582,  598. 
OFFEB  TO  COMPROMISE. 

An  offer  to  compromise  may  be  often  advantageously 
made  under  New  York  Code  of  Civil  Procedure  §  738, 
which  reads  as  follows : 

The  defendant  may,  before  the  trial,  serve  upon  the 
plaintiff's  attorney,  a  written  offer,  to  allow  judgment  to 
be  taken  against  him,  for  a  sum,  or  property,  or  to  the 
effect,  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer 
may  be  made  by  one  or  more  defendants,  against  whom  a 
separate  judgment  may  be  taken.  If  the  plaintiff,  within 
ten  days  thereafter,  serves  upon  the  defendant's  attorney, 
a  written  notice  that  he  accepts  the  offer,  he  may  file  the 
summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly. 
If  notice  of  acceptance  is  not  thus  given,  the  offer  cannot 
be  given  in  evidence  upon  the  trial ;  but,  if  the  plaintiff 
fails  to  obtain  a  more  favorable  judgment,  he  cannot  re- 
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cover  costs   from  the  time  of  the  offer,  but  must  pay 
costs  from  that  time. 

See  also  N.  Y.  Code  Civ.  Pro.  §§  739,  740. 

ORDINANCES. 

Copies  of  Ordinances  properly  certified  may  be  read 
in  evidence  under  New  York  Code  of  Civil  Procedure, 
§  941  which  reads  as  follows: 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceed- 
ing of  the  common  council  of  a  city,  or  of  the  board  of 
trustees  of  an  incorporated  village,  or  of  a  board  of 
supervisors,  within  the  State,  may  be  read  in  evidence, 
either  from  a  copy  thereof,  certified  by  the  city  clerk, 
village  clerk,  clerk  of  the  common  council,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  au- 
thority of  the  common  council  of  the  city,  or  the  board 
of  trustees  of  the  village,  or  the  board  of  supervisors. 

OFFICIAL  BONDS,  ACTIONS  ON. 

As  to  suits  on  official  bonds  for  trespasses  or  unau- 
thorized acts  of  officer  done  colore  officii.  See  21  L.  R.  A. 
738. 

OPEN  AND   CliOSE,   RIGHT   TO. 

The  general  rule  is  that  the  party  having  the  affirma- 
tive of  the  issue  upon  the  record,  is  always  entitled  to  be- 
gin, and  where  the  defendant  holds  the  affirmative  of 
all  the  issues,  and  opens  the  case  to  the  jury,  he  is  en- 
titled to  the  closing  address.  Elwell  v.  Chamberlin,  31 
N.  Y.  611.  The  opinion  in  this  case  which  is  a  learned 
and  valuable  one,  was  delivered,  by  Davies,  J.  who  said, 
in  part :  "  The  first  point  made  by  the  counsel  for  the 
appellants  is,  that  the  judge  erred  in  permitting  the 
counsel  for  the  defendant,  at  the  trial,  to  have  the  closing 
address  to  the  jury.  In  this  the  learned  judge  was  clearly 
correct.  It  appears  from  the  case,  that  the  defendant 
opened  the  case  to  the  jury,  by  calling  the  first  witness. 
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He  had  the  affirmative  of  all  the  issues  made  by  the  plead- 
ings;* and  if  he  had  ofifered  no  evidence  to  su-stain--  them, 
the  plaintiffs  would  have  been  entitled,  without  adducing 
any  testimony,  to  have  a  verdict  and  judgment  for  the 
amount  demanded  in  their  complaint.  The  party  having 
the  afhrmative  issue  upon  the  record,  is  always  entitled  to 
begin.  It  was  conceded  in  this  case,  that  the  defendant 
had  such  affirmative,  as  he  began,  and,  as  it  would  ap- 
pear, without  objection.  It  generally  follows,  that  the 
party  entitled  to  commence  his  evidence,  is  entitled  to  the 
close,  and  under  our  present  system  of  pleading,  it  very 
frequently  occurs,  that  the  defendant  has  the  affirmative, 
and  when  he  has,  it  has  also  been  generally  admitted,  that 
he  was  entitled  to  open  and  close  the  case  to  the  jury. 

Under  our  former  system  of  practice,  if  the  defendant 
did  not  plead  the  general  issue,  but  admitted  upon  the 
record  the  plaintiff's  cause  of  action,  and  sought  to  avoid 
it,  by  some  affirmative  defence,  the  rule  and  practice  of 
the  courts  in  England  prevailed  in  this  state.  (2  Dunlap 
Pr.  637;  I  Paine  &  Duer,  522;  Gea.  Pr.  289)  That  rule 
is  announced  in  an  authoritative  and  able  work  on  the 
practice  of  the  Court  of  King's  Bench,  where  the  author 
observes :  "  It  has  been  laid  down,  as  a  general  rule,  that 
the  party  who  has  to  maintain  the  affirmative  of  the  issue, 
must  begin  the  evidence.  Where  there  are  special  plead- 
ings, or  where  a  special  defence  is  not  intended  to  be  given 
in  evidence  under  the  general  issue,  it  may,  perhaps  be 
more  accurate  to  say,  that  the  party  who  has  added  the 
similiter  shall  begin.  If  both  parties,  however,  have  added 
the  similiter  to  the  different  sets  of  pleadings,  in  the  same 
cause,  then  the  plaintiff  shall  begin.  *  *  *  When  a 
special  defence  is  intended  to  be  given  in  evidence  under 
the  general  issue,  the  party  shall  begin  who  would  have 
been  entitled  to  do  so,  if  the  defence  had  been  specially 
pleaded."     (i  Arch.  Pr.  169-70.) 

In  Jackme  v.  Hesbeth'(2.Stark.,N.  P.  518),  it  was  held, 
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that  where  the  affirmative  of  the  issue  lay  upon  the  de- 
fendant, he  had  the  right  to  begin.  Bayley,  J.,  after  having 
consulted  Wood,  B.,  said,  they  were  both  of  them  of  the 
opinion  that  the  defendant  was  entitled  to  begin."  See 
also  the  case  of  Revett  v.  Braham  (4  T.  R.  497).  See 
also  33  Barb.  N.  Y.  218;  4  T.  R.  497. 

OPENING  STATEMENT. 

The  object  of  an  opening  statement  is  to  explain  to  the 
jury  the  nature  of  the  action.  Counsel  making  the  open- 
ing statement  should  state  the  substance  of  the  issues  first, 
and  then  the  -substance  .of  the  evidence.  No  upfair  at- 
tempt should  be  made  to  prejudice  the  minds  of  the  jury 
by  the  statement  of  facts  which,  are  inadmissible,  in  evi- 
dence. Counsel  making  the  opening  statement  should,  first 
when  for  the  plaintiff,  more  particularly,  give  an  ac- 
count of  the  parties,  who  and  what  they  are  and  the 
circumstances  which  led  to  the  lawsuit.  In  order  to  con- 
vince others  counsel  should  examine  his  own  experience. 
He  should  look  into  his  own  heart,  and  see  how  he  is  him- 
self affected.  In  this  way  he  will  be  better  enabled  to 
sound  the  depths  of  the  hearts,  and  measure  the  minds  of 
those  with  whom  he  will  be  obliged  to  deal  in  the  course 
of  the  trial,  whether  as  opposing  counsel,  judge,  jurymen, 
or  witness.  Let  him  reflect  how  much  he  would  be  dis- 
gusted with  trickery,  deceit,  or  imposture  if  he  were  on  the 
bench  or  in  the  jury  box.  How  much  he  would  be  dis- 
pleased with  a  vain  manner,  with  ill-nature,  with  unfounded 
abuse,  and  unjustifiable  severity  in  his  denunciations  of 
the  wrongs  real  or  imaginary  which  his  clients  have  suf- 
fered. But  upon  the  other  hand  he  must  not  allow  a  false 
modesty,  or  a  feeling  of  shamefacedness  to  deter  him  from 
exposing  injustice  and  from  indulging  in  the  bitterest  pos- 
sible denunciation  permitted  by  the  court  of  oppression 
and  wrong.  For  it  is  just  atid  right,  proper  and  expedient 
that  the  delinquencies  of  wicked  men  should  be  exposed. 
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If  locality  is  in  question  in  any  way  counsel  should  use 
in  his  opening  a  map,  drawing  or  photograph  of  the  place 
in  question  in  order  to  render  his  statement  more  in- 
telligible to  the  jury. 

Counsel  should  take  each  witness  in  turn,  in  important 
cases,  and  give  a  concise  statement  of  what  he  is  expected 
to  swear.  Counsel  should  rather  understate  than  over- 
state the  testimony  he  expects  to  introduce.  In  stating 
to  the  jury  what  he  expects  to  prove  by  hostile  witnesses, 
or  by  an  opposing  party,  counsel  should  state  the  circum- 
stances under  which  he  is  called,  and  carefully  explain 
his  relation  to  the  parties  to  the  cause,  whether  he  is 
friendly  or  unfriendly,  and  the  like.  When  counsel  states 
what  he  expects  to  prove  by  a  witness  of  whose 
fidelity  he  is  in  doubt,  he  will  need  all  his  tact  and  talent, 
and  more  in  addition.  The  extent  of  the  opening  is  in  a 
great  measure  in  the  discretion  of  the  court.     88  N.  Y. 

4S8. 

For  examples  of  improper  opening  statements,  see  41 
N.  H.  325;  44  Wis.  282;  20  111.  App.  274;  103  Ind.  133; 
59  Mich.  550;  35  Mich.  371;  22  Iowa,  504. 

OBIGINAIi   ENTRY. 

The  first  entry  made  by  a  merchant,  tradesman,  or  other 
person  in  his  account-books,  charging  another  with 
merchandise,  materials,  work  or  labor,  or  cash,  on  a  con- 
tract made  between  them  is  called  an  original  entry.  It 
must  be  made  in  a  proper  book.  The  entry  must  be  made 
in  the  course  of  business,  and  with  the  intention  of  making 
a  charge  for  goods  sold  or  work  done ;  they  ought  not  to 
be  made  after  the  lapse  of  one  day.  i  Nott  &  M.  C.  S. 
C.  130;  4  Id.  Tj;  4  Serg.  &  Rawle,  Penn.  5.  A  book  in 
which  the  charges  are  made  when  the  goods  are  ordered 
is  not  admissible.     4  Rawle,  Penn.  404 ;  3  Dev.  N.  C.  449. 

The  entry  must  be  made  in  an  intelligible  manner,  and 
not  in  figures  and  hieroglyphics  which  are  understood  by 
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the  seller  only.  4  Rawle,  Penn.  404.  The  entry  must 
have  been  made  by  a  person  having  authority  to  make  it. 
4  Rawle,  Penn.  404,  and  with  a  view  to  charge  the  party. 
8  Watts,  Penn.  545.  The  proof  of  the  entry  must  be  made 
by  the  party  who  made  it.  5  Conn.  4Q6;  12  Johns.  N.  Y. 
461 ;  I  Dall.  Penn.  239.  ,When  made  by  a  clerk  it  must 
be  proved  by  him.  But  in  either  case,  when  the  person 
who  made  the  entry  is  out  of  the  reach  of  the  process  of 
the  court,  as  in  the  case  of  death,  or  absence  out  of  the 
state,  the  hand-writing  may  be  proved  by  a  person  ac- 
quainted with  the  handwriting  of  the  person  who  made 
the  entry.     2  Watts.  &  S.  Penn.  137. 

The  books  and  original  entries,  when  proved  by  the  sup- 
plementary oath  of  the  party  is  prima  facie  evidence  of 
the  sale  and  delivery  of  the  goods,  or  of  work  and  labor 
done.  I  Yeates,  Penn.  347;  3  Vt.  463.  These  entries 
are  evidence  in  suits  between  third  parties.  15  Mass. 
380;  20  Johns.  N.  Y.  168;  7  Wend.  N.  Y.  160,  and  also  in 
favor  of  the  party  himself.     2  Mass.  217. 

OBJECTIONS. 

In  order  to  be  available,  the  grounds  of  an  objection 
should  be  distinctly  and  specifically  stated.  57  N.  Y.  152; 
12  N.  Y.  451 ;  14  Wend.  N.  Y.  284;  6  N.  Y.  171 ;  13  Abb. 
N.  Y.  299;  54  N.  Y.  14.     Compare  117  N.  Y.  293. 

An  objection  to  evidence  which  is  general  will  be  dis- 
regarded. 20  N.  Y.  35;  16  N.  Y.  201;  54  N.  Y.  13;  42 
N.  Y.  225.  See  Daly  v.  Byrne,  y/  N.  Y.  186,  and  cases 
cited. 

An  objection  to  evidence  as  "  incompetent  and  imma- 
terial," is  insufficient  to  raise  the  point,  that  it  is  inad- 
missible under  the  complaint.  Urtz  v.  Singer  Mfg. 
Co.,  35    Hun,  N.  Y.  116;  3  Hun,  N.  Y.  539;  45  N.  Y. 

753- 

Where  the  form  of  the  question,  on  a  mere  specific 

objection,  might  have  been  changed,  so  as  to  obviate  the 
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objection,  a  general  objection  is  insufficient.  2  Sil.  N.  Y. 
565 ;  120  N.  Y.  624. 

A  failure  to  object  to  testimony  is  not  an  admission  that 
it  is  competent,  the  party  is  still  entitled  to  instructions 
that  it  is  not  to  be  considered  by  the  jury.     51  N.  Y.  100. 

Where  impotent  evidence  is  admitted,  it  is  cured  by  a 
subsequent  direction  to  the  jury  to  disregard  it.  4  Den. 
N.  Y.  153. 

If  evidence  is  received  without  objection  it  is  proper  for 
the  consideration  of  the  jury.     5  Sandf.  N.  Y.  237. 

An  objection  to  evidence  will  be  considered  as  waived  if 
it  is  received  without  objection  that  the  proper  foundation 
was  not  laid  for  it  in  the  complaint.     24  Barb.  N.  Y.  404. 

If  without  objection,  improper  evidence  is  received,  it  is 
in  the  discretion  of  the  court,  whether  or  not  to  exclude 
it  on  motion.     82  N.  Y.  339. 

If  no  injury  thereby  was  caused,  the  erroneous  rejection 
of  evidence  is  cured  by  its  subsequent  admission  on  the 
offer  of  the  same  party.     88  N.  Y.  270. 

A  general  objection  to  a  question,  a  part  of  which  is 
proper,  cannot  be  sustained.  21  Weekly  Dig.  562. 
Contra  117  N.  Y.  293. 

A  general  objection  to  proof  of  payment  does  not  pre- 
sent the  objection  that  time  and  place  should  be  specified. 
21  Weekly  Dig.  562. 

A  general  objection  to  evidence  is  sufficient  if  it  is 
incompetent  for  any  purpose.     117  N.  Y.  293. 

See  generally  as  to  sufficiency  of  general  objections  to 
evidence.  34  Hun,  N.  Y.  32;  37  Hun,  N.  Y.  568,  38; 
2  Sil.  N.  Y.  23;  s.  c.  109  N.  Y.  621 ;  102  N.  Y.  572;  117 
N.  Y.  293 ;  120  N.  Y.  624;  41  N.  Y.  Supp.  550,  507;  43  N. 
Y.  Supp.  346 ;  151  N.  Y.  50 ;  7  App.  Div.  392 ;  16  App.  Div. 
596;  47  N.  Y.  Supp.  315;  131  N.  Y.  160;  147  N.  Y.  652; 
151  N.  Y.  258;  152  N.  Y.  651 ;  154  N.  Y.  355. 

See  29  Abb.  N.  C.  439  note,  for  form  of  objections  and 
the  effect  of  generality  in  the  frame  of  an  objection. 
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If  not  made  until  after  a  witness  has  answered  objections 
to  the  admission  of  evidence  are  of  no  value,  unless  a 
motion  is  made  to  strike  out  the  answer.  7  Misc.  N.  Y. 
65;  II  Misc.  328. 

It  is  not  necessary  to  repeat  an  objection  to  evidence 
when  it  has  once  been  made  and  overruled.     16  Misc.  (N. 

Y.)  59- 

The  question  of  the  due  execution  of  a  paper  is  not 
raised  by  an  objection  that  the  paper  is  incompetent, 'ir- 
relevant and  immaterial.     16  Misc.  N.  Y.  351. 

An  objection  to  the  contract  sued  upon  being  received 
in  evidence  as  being  incompetent  and  immaterial,  does  not 
raise  the  objection  that  the  defendant's  name  was  signed 
by  a  third  person  without  authority.     18  Misc.  N.  Y.  213. 

An  objection  to  evidence  as  incompetent  does  not  raise 
the  objection,  that  it  was  secondary.     18  Misc.  N.  Y.  221. 

To  be  of  any  value  an  exception  to  the  admission  in 
evidence  of  the  opinion  of  a  witness,  as  to  the  amount  of 
damages  to  an  abutting  owner,  caused  by  the  construction 
and  maintenance  of  an  elevated  railroad,  the  objection 
must  be  specifically  taken,  that  the  question  calls  for  a  fact, 
not  provable  by  opinion.     134  N.  Y.  168. 

An  objection  to  a  hypothetical  question  must  point  out 
the  assumption  claimed  to  be  unwarranted.  9  Misc.  282, 
affirmed  without  opinion  in  140  N.  Y.  615. 

OFFICER. 

Where  the  seal  of  a  corporation  is  affixed  to  an  instru- 
ment, and  the  signature  of  the  proper  officer  is  proven, 
it  will  be  presumed  that  he  did  not  exceed  his  authority, 
and  the  contrary  must  be  shown  by  his  adversary.  90  N. 
Y.  618. 

OFFICERS    RETURN. 

When  officers  return  is  conclusive  amendment  of,  etc. 
Book  23  U.  S.  Sup.  Ct.  901.  Law.  Ed. 
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OFFERING  AND   ORDER  OF  EVIDENCE. 

Coonsel  may  be  required  by  the  court,  to  state  the  sub- 
stance of  testimony  offered,  so  as  to  enable  it  to  judge  of 
its  materiality.     7  Wend.  N.  Y.  359;  14  Id.  iii. 

Evidence  preliminary  to  the  introduction  of  other  evi- 
dence is  for  the  court.     7  Wend.  N.  Y.  57. 

The  party  holding  the  affirmative  must  introduce  all  the 
evidence  on  his  side  in  the  first  instance  except  what  is 
necessary  to  answer  or  qualify  the  case  set  up  by  his  op- 
ponent. Any  variation  of  this  rule  is  matter  of  discretion 
with  the  court.     20  Wend.  N.  Y.  225. 

Where  evidence  in  defence  of  an  action  is  excluded  as 
not  within  pleading,  defendant  must  offer  it  again  in 
mitigation  of  damages,  if  he  wish  to  use  it  for  that  object. 
24  Barb.  N.  Y.  614. 

If  a  document  is  put  in  evidence  for  a  special  purpose,  it 
may  be  used  for  all  purposes  pertinent  to  the  case.  2 
Hill,  N.  Y.  105. 

Although  proven,  a  document  does  not  become  evidence, 
unless  read,  or  the  reading  be  waived.     5  Den.  N.  Y.'28s. 

Evidence  once  having  been  j,iven  to  the  jury  by  a  party 
cannot  be  withdrawn.  It  becomes  the  common  property 
of  both  parties.     7  Barb.  N.  Y.  182. 

The  order  of  evidence  is  entirely  in  discretion  of  the 
court.  80  N.  Y.  327;  58  N.  Y.  481 ;  11  Abb.  Pr.  (N.  Y.) 
245;  29  N.  Y.  253;  154  N.  Y.  335;  156  N.  Y.  691;  155 
N.  Y.  177. 

An  objection  to  an  offer  must  be  soecific.  94  N.  Y. 
408. 

In  order  to  make  the  exclusion  of  evidence  the  basis  of 
an  exception,  counsel  should  state  the  object  for  which 
it  is  offered.     39  N.  Y.  State  R.  146. 

Offer  of  a  document  in  evidence  though  only  for  a 
special  purpose,  must  be  absolute.  36  N.  Y.  State  R.  85 ; 
128  N.  Y.  682. 

Where  an  offer  of  testimony  is  made  the  court  is  not 
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bound  to  rule  upon  it,  unless  witness  be  produced  and 
questions  asked  tending  to  establish  the  offer.  120  N. 
Y.  640. 

It  is  not  error  to  exclude  a  question  which  has  once 
been  fully  answered.     q8  N.  Y.  645. 

In  court's  discretion  whether  a  question  should  be  ex- 
cluded upon  objection  that  the  subject  has  been  exhausted. 
13  Daly  (N.  Y.)  238. 

Where  party  offers  depositions  he  may  contradict  par- 
ticular statements  which  they  contain.  19  Weekly  Dig. 
29. 

After  evidence  is  closed  the  court  may  in  its  discretion 
allow  the  case  to  be  opened  and  permit  either  party  to  in- 
troduce new  evidence.     122  N.  Y.  666;  12  N.  Y.  State  R. 

351- 

If  evidence  is  offered  in  proper  time  it  should  not  be 
excluded  because  it  is  cumulative.  20  N.  Y.  State  Rep. 
636. 

Where  a  part  of  a  statement  or  correspondence  is  read 
by  a  party  he  cannot  be  compelled  to  read  it  all  by  his  op- 
ponent ;  the  adversary  may  read  any  portion  which  is  ma- 
terial.    37  Hun,  N.  Y.  354. 

A  direct  question  may  be  put  to  plaintiff  in  order  to 
negative  testimony  where  defendant  testified  in  substance 
that  he  had  made  a  certain  statement.     25  State  R.  647. 

The  court  will  not  permit  a  party  to  speculate  upon  the 
result  of  an  action  by  admitting  incompetent  evidence  in 
the  hope  of  an  advantage  to  himself,  and  afterwards  when 
he  finds  that  the  speculation  has  been  unsuccessful,  claim 
that  there  was  error  in  the  submission  of  the  testimony 
so  as  to  entitle  him  to  a  new  trial.  51  N.  Y.  State  Rep. 
415,  affirmed  on  opinion  below,  in  139  N.  Y.  654. 

PAROL   EVIDENCE,    EXPLAINING. 

To  explain  the  meaning  of  characters.  It  is  admissible 
to  explain  the  meaning  of  characters,  marks  and  technical 
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terms  used  in  a  written  instrument.  Dana  v.  Fiedler,  12 
N.  Y.  40. 

A  stipulation  in  an  executory  contract  that  the  vendor 
may  retain  possession  for  a  definite  time,  is  not  merged, 
&c.,  by  the  conveyance.     20  N.  Y.  47. 

Whether  stipulations  in  contracts  for  sale  of  land,  not 
carried  into  the  deed  of  same,  are  surrendered,  is  a  ques- 
tion of  intention,  which  may  be  proved  by  other  evidence 
than  the  deed.     Id.  43. 

In  the  absence  of  other  evidence,  there  is  no  presump- 
tion that  the  party  intended  to  give  up  the  benefit  of  cove- 
nants, of  which  the  conveyance  is  not  a  performance  or 
satisfaction.     20  N.  Y.  47. 

Evidence,  in  this  respect,  is  admissible  to  qualify  the 
operation  of  a  deed.     20  N.  Y.  47. 

So  also  to  defeat  an  action  for  the  possession  by  a  sub- 
sequent grantee  with  notice,  &c.     20  N.  Y.  47. 

Parol  evidence  is  admissible  to  show  that  an  obligation 
is  collateral  to  some  other  aebt  of  the  obligor,  or  of  a 
third  party.     16  N.  Y.  .^41. 

In  indictment  containing  a  proper  description  of  prop- 
erty sufficient  to  constitute  the  offense  charged,  and  of 
other,  not  sufficiently  described,  it  is  competent  to  give 
evidence  of  the  whole,  as  an  entire  transaction.  16  N.  Y. 
348. 

PRESUMPTIVE   EVIDENCE. 

Until  the  contrary  appears,  every  act  of  a  court  of  com- 
petent jurisdiction  will  be  presumed  to  have  been  done  in 
accordance  with  law.  i  How.  U.  S.  290;  24  Id.  195;  91 
U.  S.  297. 

When  a  state  of  facts  is  once  shown  to  exist,  it  is  pre- 
sumed to  continue  to  exist,  until  the  contrary  is  shown.  It 
has  been  held  that  a  partnership  once  established  is  pre- 
sumed to  continue ;  that  life  is  presumed  to  exist :  that 
possession  is  presumed  to  continue;  that  the  fact  that  a 
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man  was  a  gambler  twenty  months  since,  justifies  the 
presumption  that  he  continues  to  be  one;  that  an  adulter- 
ous intercourse  is  presumed  to  continue,  and  that  owner- 
ship, and  non-residence  are  presumed  to  continue.  Wil- 
kins  V.  Earle,  44  N.  Y.  192.  See  also  9  Barb.  N.  Y.  271  ; 
22  Id.  516;  4  Paige,  N.  Y.  432;  2  Seld.  N.  Y.  443;  4 
Denio,  N.  Y.  431 ;  10  Barb.  N.  Y.  175. 

It  will  be  presumed,  and  the  court  will  take  notice,  that 
many  of  the  beverages  sold  under  the  name  of  beer  are 
not  intoxicating,  while  the  stronger  kinds  as  ale,  porter 
and  strong  beer  are  of  an  intoxicating  character.  Blatz 
V.  Roorbach,  116  N.  Y.  451. 

When  letters  patent  are  issued  the  presumption  is 
created  that  the  device  claimed  therein  is  new  and  useful. 
42  Fed.  Rep.  329. 

While  after  seven  years  absence  a  man  will  be  pre- 
sumed to  be  dead,  yet  the  law  will  not  presume  that  he 
died  at  any  certain  time.     80  Me.  iii;  81  Va.  742. 

It  has  been  held  in  one  case  that  the  presumption  which 
arises  from  absence  and  a  failure  to  communicate  with 
relatives  does  not  arise  where  because  of  illiteracy  or  other 
reason,  it  is  improbable  that  there  would  have  been  any 
communication.     (Surr.  Ct.)   N.  Y.  St.  Rep.  212. 

To  rebut  presumption  of  death  from  absence  of  more 
than  seven  years,  evidence  that  a  witness  had  conversed 
with  a  man,  who  informed  him  that  the  person  was  alive 
in  another  state,  where  he  had  seen  him  a  short  time,  is 
admissible  although  hearsay.     105  N.  C.  476. 

POSSESSION   OF   I^ANDS. 

Presumption  of  ownership.     19  Wend.  369. 

PRESUMPTION. 

Presumption  is  that  a  servant  has  performed  his  duty. 
100  N.  Y.  115,  afT'g  29  Hun,  N.  Y.  232. 

Presumption  from  a  cohabitation .  apparently  matrimo- 
nial, is  one  of  the  strongest  known  to  the  law.    91  N.  Y. 
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451.  The  law  will  not  presume  a  marriage  where  the  con- 
sequences of  so  doing  will  involve  both  parties  to  it  in  the 
crime  of  bigamy.  7  N.  Y.  State  R.  130;  s.  c.  26  Weekly 
Digest,  170.  Following  8  Hun,  N.  Y.  69;  18  Johns.  346; 
4  N.  Y.  230 ;  70  N.  Y.  423.  The  fact  that  a  vessel,  shortly 
after  starting,  became  leaky  and  unfit  to  perform  her  voy- 
age, and  sunk  without  encountering  any  peril  or  storm,  is 
presumptive  evidence  of  unseaworthiness,  answered  wit- 
ness.    141  N.  Y.  231. 

The  presumption  always  is  that  the  party  objecting  was 
prejudiced  by  a  ruling  against  him.  98  N.  Y.  56,  65 ;  54 
N.  Y.  334;  35  N.  Y.  59;  79  N.  Y.  415;  68  N.  Y.  547. 

Presumption  is  that  things  once  proven  to  have  existed 
continue  to  exist  until  the  contrary  is  proven.  62  Barb. 
N.  Y.  145;  44  N.  Y.  172;  54  Pa.  216;  19  La.  12;  50  Me. 
475 ;  78  111.  605.  I  Cow.  &  Hill's  notes,  295 ;  6  N.  Y.  443. 
This  doctrine  applies  to  owership  and  non-residence,  and 
adulterous  intercourse.  6  N.  Y.  443;  4  Paige,  N.  Y.  432; 
10  Barb.  N.  Y.  175,  to  Hfe,  9  Barb.  N.  Y.  595,  to  a  state 
of  mind,  23  Ohio  St.  146 ;  32  N.  J.  L.  124,  to  insanity,  53 
Barb,  N.  Y.  180;  40  Wis.  304;  27  111.  395 ;  to  partnership. 
I  Cow.  &  Hill's  notes,  295. 

The  acts  of  a  party  necessarily  tending  to  injure  an- 
other, the  law  imputes  such  a  design.  Van  Pell  v. 
McGraw,  4  N.  Y.  no. 

Award.  Every  reasonable  intendment  is  to  be  made  to 
uphold  an  award.    Ott  v.  Schroeppell,  5  N.  Y.  482  (1851). 

Foreign  laws.  In  the  absence  of  allegations  and  proofs 
to  the  contrary,  our  courts  will  presume  that  foreign  laws 
are  in  accordance  with  our  own.  Monroe  v.  Douglass,  5 
N.  Y.  448. 

Possession  presumed  to  be  by  right.  Possession  of  land 
by  one  entitled  to  it  in  the  right  of  his  wife,  or  as  tenant 
by  curtesy,  etc.,  in  the  absence  of  proof  will  be  presumed 
to  be  held  by  virtue  of  such  right  and  not  adversely. 
Corwin  v.  Corwin,  6  N.  Y.  342. 
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The  possession  of  negotiable  paper  after  maturity  af- 
fords presumption  of  title  to  the  same.  James  v.  Chalmers, 
6  N.  Y.  209. 

The  giving  of  a  promissory  note  is  presumptive  evidence 
of  an  accounting  and  settlement.  Lake  v,  Tyson,  6  N.  Y. 
461. 

A  professional  gambler  will  not  be  presumed  to  have 
reformed  from  the  mere  lapse  of  twenty  months. 
McMahon  v.  Harrison,  6  N.  Y.  443. 

As  to  the  concurrence  of  the  judges  in  the  opinion 
pronounced,  by  one  of  their  number,  nothing  appearing 
to  the  contrary,  it  will  be  presumed.  James  v.  Patten,  6 
N.  Y.  9. 

Payment  of  a  mortgage.  No  such  presumption  can 
arise  under  our  statute  within  twenty  years  from  the  time 
the  mortgage  became  due.  Ingraham  v.  Baldwin,  9  N.  Y. 
45.  After  such  lapse  of  time  it  is  otherwise.  Belmont 
V.  O'Brien,  12  N.  Y.  394. 

Of  knowledge  of  signatures.  Bankers  are  presumed  to 
know  the  signature  of  their  customers,  and  they  pay  checks 
purporting  to  be  drawn  by  them  at  their  peril.  Weiser  v. 
Dennison,  10  N.  Y.  68. 

Presumption  of  a  grant.  The  use  of  water  in  a  particu- 
lar manner  by  an  uninterrupted  adverse  enjoyment  of 
such  use  during  twenty  years  raises  the  presumption  of  a 
grant.    Townsend  v.  McDonald,  12  N.  Y.  381. 

The  mere  omission  of  the  owner  to  use  the  water,  etc., 
raises  no  presumption.     Id. 

Against  railroad  companies.  The  mere  fact  of  an  injury 
to  a  person  while  riding  in  the  cars  raises  no  presumption 
of  negligence  against  the  company.     12  N.  Y.  236. 

Acceptance  of  a  trust  by  a  devisee.  In  the  absence  of 
proof  to  the  contrary  a  devisee  in  trust  is  presumed  to 
have  accepted  the  trust.  Burritt  v.  Silliman,  13 
N.  Y.  93. 
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Of  payment  by  note.  Where  a  note  or  bill  is  received 
on  a  precedent,  the  presumption  is  that  it  was  not  taken 
as  payment.     Noel  v.  Murray,  13  N.  Y.  167. 

Where  such  note  or  bill  is  received  contemporaneously 
with  the  contracting  of  the  debt,  the  presumption  is  that 
it  was  agreed  to  be  taken  in  payment.     Id. 

In  respect  to  sealed  instruments.  The  presumption  of 
payment  after  twenty  years,  etc.,  is  given  by  statute  (2  R. 
S.  301,  §  48)  to  shield  defendants,  not  to  aid  plaintiffs 
seeking  affirmative  relief  in  equity.  Moray  v.  The  Farm- 
ers' Loan  &  Trust  Co.  14  N.  Y.  302. 

The  presumption  of  payment  arising  from  lapse  of  time 
is  not  sufficient  to  uphold  an  equitable  title  only.  Law- 
rence V.  Ball,  14  N.  Y.  477. 

To  est^lish  such  title  as. a  defence,  «tc.,  payment  in 
fact  should  be  alleged  and  proved.     Id. 

After  judgment,  in  favor  of  jurisdiction,  see  19  N.  Y. 

245- 

In  respect  to  the  acts  of  corporations,  19  N.  Y.  369. 

In  respect  to  foreign  corporations,  19  N.  Y.  207. 

Authority  of  a  member  of  his  majesty's  council  to  take 
the  acknowledgment  of  deeds,  to  be  presumed,  etc.  See 
19  N.  Y.  279. 

There  is  a  presumption  of  a  grant.  In  case  of  a  con- 
tinued adverse  user,  for  more  than  twenty  years,  of  an 
easement  injurious  to  the  land  of  another.  Hammon  v. 
Zehner,  21  N.  Y.  118. 

Upon  an  appeal,  this  court  will  presume  nothing  in 
favor  of  the  party  alleging  error.    Carman  v.  Paltz,  21  N. 

Y.  547- 

Title  in  the  people.  There  is  no  presumption  of  title 
in  favor  of  the  people,  against  an  actual  occupant  of  the 
land,  until  possession  is  shown  to  have  been  vacant  within 
forty  years.  The  People  v.  Rector,  &c.  of  Trinity  Church, 
22  N.  Y.  44. 
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PRIMA   FACIE   EVIDENCE. 

Prima  facie  evidence  of  a  fact,  is  in  law  sufficient  to 
establish  the  fact,  unless  rebutted.  14  Pet.  U.  S.  334;  6 
Id.  622,  632;  7  J.  J.  Marsh,  Ky.  425;  3  N.  H.  484;  7  Ala. 
267;  5  Rand.  Va.  701;  i  Pick.  332;  i  South,  N.  J.  jy;  i 
Yeates,  Penn.  347;  16  Johns.  N.  Y.  66;  136;  11  Conn.  95. 
For  instance,  when  a  building  is  fired  by  sparks  emitted 
from  a  locomotive  engine  passing  aJong  the  road,  it  is 
prima  facie  evidence  of  negligence  on  the  part  of  those 
who  have  charge  of  it.     3  C.  B.  229. 

PHOTOGRAPH. 

Premises  where  homicide  took  place  may  be  shown  by 
photograph.  149  N.  Y.  570.  A  photograph  if  proved  to 
be  correct  is  competent  to  show  physical  condition  of  a 
person  as  apparent  to  the  eye,  at  the  time  it  was  taken.  83 
N.  Y.  464;  52  Iowa  (ferrotype  of  plaintiff's  back  and 
shoulder  showing  effect  of  assault.)  A  photograph  is  not 
incompetent  merely  because  not  an  original,  but  copied 
from  an  original  photograph.  46  Hun,  N.  Y.  32.  In 
order  to  prove  the  correctness  of  a  photograph  it  is  not 
necessary  to  call  the  person  who  took  it;  nor  that  the  wit- 
ness should  be  able  to  say  from  what  point  it  was  taken. 
106  N.  Y.  589.  The  preliminary  question  whether  a 
plan,  etc.,  shown,  is  correct,  is  proper,  though  leading. 
10  Bosw.  436.  A  photograph  is  not  incompetent  be- 
cause persons  were  stationed  to  be  taken  in  it  to  indicate 
the  points  at  which  stood  the  actors' in  the  scene  involved 
in  the  issue.  11 1  N.  Y.  362;  s.  c.  N.  E.  R.  54.  Mere 
conflict  or  evidence  as  to  correctness  do  not  render  a 
map,  plan,  or  photograph  incompetent,  but  the  adverse 
party  may  put  in  one  he  deems  correct.    68  Ga.  687,  695. 

PARTY. 

Nonjoinder  of  a  party  cannot  be  taken  advantage  of  in 
New  York  at  trial  unless  such  nonjoinder  is  pleaded.     38 

N.  Y.  39 ;  24  N.  Y.  424. 
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PARTIES. 

Examination  of  as  witnesses.  See  N.  Y.  Code  Civ.  Pro. 
§  870. 

§  870.  The  deposition  of  a  party  to  an  action  pending 
in  a  court  of  record  or  of  a  person  who  expects  to  be  a 
party  to  an  action  about  to  be  brought  in  such  a  court 
other  than  a  court  specified  in  subdivisions  sixteenth, 
seventeenth,  eighteenth  or  nte«teenth  of  section  two  of 
this  act  may  be  taken  at  his  own  instance  or  at  the  instance 
of  an  adverse  party  or  of  a  co-plaintiff  or  co-defendant 
at  any  time  before  the  trial  as  prescribed  in  this  article. 

PREPARATION   FOR   TRIAL. 

The  first  thing  a  lawyer  should  do  after  taking  a  case,  is 
to  obtain  a  full  statement  of  the  facts,  and  for  this  purpose 
he  should  put  in  writing  all  questions  connected  with  the 
case,  not  forgetting  those  which  would  be  against  his 
client,  if  answered  in  the  affirmative.  This  is  necessary 
for  a  majority  of  clients  will  only  tell  what  is  favorable  to 
themselves.  These  questions  should  all  be  answered  fully 
in  writing.  The  lawyer  should  then  read  all  papers  con- 
nected with  the  case,  and  examine  all  the  witnesses  sepa- 
rately, and  in  important  cases  examine  them  afterward 
together,  and  reduce  their  statements  to  writing. 

The  attorney  being  then  in  the  possession  of  the  facts, 
should  make  a  brief  of  the  case,  that  is  a  complete  state- 
ment of  the  facts,  and  by  that  means  ascertain  what  is 
necessary  to  support  the  plaintiff's  case,  when  he  acts  for 
the  plaintiff.  When  he  is  the  attorney  of  the  defendant, 
his  brief  should  include  all  the  pleadings,  and  extend  also 
to  the  points  of  law,  or  questions  raised  by  the  issues. 
The  brief  should  contain :  The  names  of  the  parties,  their 
residences  and  occupations,  the  character  in  which  they 
sue,  and  are  sued,  and  the  reasons  why  they  prosecute  or 
resist  the  action.  The  name  of  the  court  where  the  action 
is  brought,  and  the  names  and  office  addresses  of  the  re- 
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spective  lawyers.  A  copy  of  all  docket  entries.  An 
abridgment  of  the  pleadings.  A  chronological  statement 
of  the  facts  in  plain  language.  A  summary  of  the  points  in 
issue,  and  of  the  proof  which  is  to  support  the  issues,  giv- 
ing the  names  of  the  witnesses  by  which  the  facts  are  to  be 
proved,  and  if  there  is  written  evidence  an  abstract  of  such 
evidence. 

A  description  of  each  witness  should  be  given,  whether 
his  good  character  is  good,  bad  or  doubtful,  whether  they 
are  timid  and  zealous,  firm  or  wavering.  A  statement  of 
the  evidence  of  the  opposite  party  if  it  can  be  obtained, 
and  such  facts  as  are  calculated  to  oppose,  confute  or 
repel  it. 

Clearness  and  conciseness  are  the  most  desirable  qual- 
ities of  a  brief,  but  the  facts  cannot  be  too  numerous  if 
they  are  material. 

■A  short  statement  should  be  given  of  the  arguments  in 
support  of  one  side,  and  in  refutation  of  the  probable  ar- 
guments of  the  other  side. 

It  is  easy  to  see,  after  having  made  a  brief,  what  is 
necessary  for  the  plaintiff  to  make  out  of  his  case,  and 
what  the  defendant  needs  to  complete  his  defence. 

Before  an  action  is  begun  both  parties  may  do  many  acts 
which  will  enable  them,  the  one  to  maintain  his  action,  and 
the  other  to  establish  his  defence. 

It  may  be  presumed,  that  even  before  a  cause  of  action 
arises,  numerous  acts  may  be  done  to  entitle  the  plaintiff 
to  recover  after  it  has  arisen,  or  which  may  defeat  the 
plaintiff.  For  instance,  a  purchaser  of  personal  goods 
should  take  possession  of  them,  or  if  they  are  in  the  hands 
of  a  third  person,  he  should  give  notice  to  him  that  he  has 
bought  them,  and  after  such  notice  the  possessor  will  deal 
with  them  at  his  peril,  for  a  similar  reason  an  assignee  of 
a  chose  in  action,  should  give  notice  of  the  assignment  to 
the  debtor,  and  all  securities  for  such  a  debt  should  be 
required  to  be  delivered  to  the  assignee.    The  want  of  this 
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precaution  may  cause  a  loss  to  the  assignee,  for  until  notice 
the  assignor  would- bes  entitled  to  receive  payment.  The 
purchaser  of  real  estate  should  see  that  his  title  is  free 
and  clear  from  all  incumbrances,  and  place  his  deed  upon 
the  record  within  the  time  prescribed  by  law.  The  deeds 
should  also  be  delivered  to  the  purchaser,  for  if  the  vendor 
should  retain  them,  and  afterward  isell  to  a  third  person 
who  had  no  notice  of  the  first  sale,  and  the  deed  was  not 
recorded,  the  latter  would  be  entitled  to  the  property  if  his 
deed  was  first  recorded. 

When  a  party  is  bound  to  fulfill  a  condition  precedent 
to  entitle  himself  to  the  performance  of  a  contract,  he 
must  be  cautious  to  perform  such  condition. 

In  some  cases  in  order  to  make  a  person  responsible, 
notice  must  be  given  to  him  and  a  request  that  he  fulfill 
his  engagement ;  for  example,  notice  of  non-payment  of  a 
bill  of  exchange  must  be  given  to  an  endorser  to  hold  him 
responsible.  As  a  general  rule,  whenever  the  defendant's 
liability  to  perform  an  act  depends  on  another  occurrence 
which  is  best  known  to  the  plaintiff,  and  of  which  the 
defendant  is  not  bound  to  take  notice,  the  plaintiff  must 
prove  that  due  notice  was  in  fact  given. 

It  is  advisable,  if  not  necessary  in  many  cases  to  give 
notice,  make  demands,  and  require  explanations  before 
action  brought.  Not  infrequently  in  such  cases  litigation 
may  be  avoided,  but  if  it  is  necessary  to  resort  to  it,  the 
party  may  so  place  himself  in  the  right,  that  on  this 
account  done  he  will  have  the  favorable  ear  of  the  court 
and  jury,  and  in  some  cases  he  will  throw  the  costs  on 
the  opposite  party.  When  a  man's  wife,  or  child,  is  un- 
lawfully detained  by  another,  a  demand  for  the  restora- 
tion of  them  should  be  made.  If  goods  have  been  illegally 
taken  away,  or  detained  wrongfully,  it  is  sometimes  proper 
to  make  a  demand  of  them  before  action  brought,  unless 
they  have  been  taken  and  held  in  such  a  manner  as  to 
arnount  to  a  conversion. 

397 


THE  TRIAL  LAWYERS'  ASSISTANT. 

Notice  must  be  given  to  a  sheriff  not  to  sell  the  goods 
he  has  levied  upon  when  they  belong  to  another  than  the 
defendant.  Before  making  an  entry  on  the  premises  of 
another  to  carry  away  your  goods,  a  request  should  be 
made  to  him  to  deliver  them  to  you.  And  before  enter- 
ing upon  the  land  of  another  to  abate  a  private  nuisance, 
a  request  to  remove  it  should  first  be  made. 

In  anticipation  of  difficulties  which  may  arise,  it  fre- 
quently becomes  highly  proper,  if  not  necessary,  to  give 
notice,  and  the  want  of  it  may  render  the  party  liable 
to  an  action  which  could  not  have  been  sustained  against 
Him,  if  such  notice  h'a,d  been  givfen.  The  following,  are 
a  few  of  the  numerous  cases  of  this  class.  When  a  wife  has 
by  her  unlawful  conduct  induced  her  husband  to  withdraw 
from  her  the  general  authority  with  which  the  laws  pre- 
sumed he  had  invested  her  to  purchase  such  goods  as  nec- 
essaries, as  his  agent,  he  is  bound,  in  good  faith,  to  inform 
those  who  would  be  likely  to  trust  her  on  his  account,  that 
she  has  no  longer  any  authority  to  buy  on  his  credit.  He 
should  therefore  give  a  public  notice  prohibiting  third 
persons  from  trusting  her  on  his  credit,  and  it  is  advisable 
to  give  a  private  notice  to  such  persons  as  have  before 
sold  to  her  on  credit.  Though  when  the  wife  has  com- 
mitted adultery  such  notice  is  not  indispensable,  yet  it  is 
always  prudent  to  give  it.  This  notice,  whether  general 
or  special,  will  be  of  no  avail,  if  the  husband  has  cause- 
lessly turned  his  wife  away,  and  refused  her  necessaries, 
if  the  wife  buy  nothing  but  necessaries.  When  a  child  has 
bought  on  the  credit  of  his  father,  and  the  parent  wishes 
to  withdraw  the  authority  of  his  child,  he  should  give 
private  notice  to  such  persons,  as  may  have  before  trusted 
him, — a  public  notice  is  not  requisite.  The  same  course 
should  be  taken  in  case  of  an  agent  or  servant.  When 
two  persons  have  been  in  partnership,  the  presumption  of 
its  continuance  is  sufficient  to  authorize  a  person  to  trust 
one  of  the  partners  in  the  name  of  the  firm,  and  when  it 
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has  been  dissolved  notice  should  be  given  specially  to  all 
persons  who  have  before  dealt  with  the  partnership,  and 
generally  by  public  advertisement  in  the  newspapers  to  all 
other  persons. 

In  cases  of  an  expected  action  on  a  contract,  when 
the  proposed  defendant  admits  something  to  be  due, 
care  should  be  taken,  to  make  a  lawful  tender  of  it.  A 
tender  is  an  offer  to  perform  an  act  which  the  party 
offering  is  bound  to  perform  to  the  party  to  whom  the 
offer  is  made.  A  tender  may  be  made  of  money,  or  of 
specific  articles,  and  as  the  manner  of  making  it  is  dif- 
ferent, the  two  modes  'will  be  separately  considered.  To 
make  a  valid  tender  of  money  the  following  requisites  are 
necessary. 

It  must  be  made  by  a  person  capable  of  paying,  for 
if  it  be  made  by  a  stranger  without  the  consent  of  the 
debtor,  it  will  be  insufficient.  It  must  be  made  to  the 
creditor  having  capacity  to  receive  it,  or  to  his  authorized 
agent.  The  whole  sum  must  be  offered;  an  offer  of  a 
greater  sum,  demanding  change,  is  not  a  good  tender;  as 
if  a  half  eagle  be  tendered  in  payment  of  four  dollars, 
demanding  change  of  one  dollar.  But  an  offer  of  twenty 
eagles,  when  only  fifteen  were  due,  with  a  request  to  re- 
turn the  difference  has  been  held  to  be  a  good  tender  of 
fifteen  eagles.  3  Camp.  70;  i  Id.  181;  8  Cow.  N.  Y.  88. 
An  offer  of  the  money  must  be  made  by  producing  it  and 
tendering  it  in  the  presence  of  the  creditor.  7  N.  H.  535, 
unless  the  creditor  states  he  will  not  receive  it,  because 
more  is  due  to  him,  in  which  case  its  production  may  be 
dispensed  with.  10  East,  loi ;  but  see  Behaly  v.  Hatch, 
Walk.  Ch.  Mich.  396,  but  a  mere  dispute  respecting  the 
amount  of  the  debt,  without  expressly  dispensing  with  its 
production,  will  not  excuse  the  omission.  4  Esp.  68.  The 
money  tendered  must  be  lawful  money  of  the  United 
States.  It  has  been  held  in  New  York  that  in  order  to 
make  a  valid  tender  the  money  must  be  actually  produced 
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and  offered  to  the  creditor,  without  imposing  any  condi- 
tions or  restrictions  whatever.  50  Hun,  N.  Y.  337,  20 
Wend.  N.  Y.  47;  23  Id.  342.  A  tender  in  bank  notes,  if 
not  objected  to  on  that  account  will  be  good.  7  Mo.  556. 
A  tender  by  check  was  held  good  if  nature  of  tender  was 
not  objected  to.    8  Dow,  Pari.  Cas.  442. 

The  tender  must  be  made  at  the  time  agreed  upon  for 
the  performance  of  the  contract ;  if  sued  afterward  it  only 
goes  in  mitigation  of  damages,  provided  it  be  made  be- 
fore suit  brought.  7  Taunt.  787.  It  must  be  made  in  the 
daytime  before  the  light  be  entirely  gone.  Bacon  Abr. 
Tender,  D.  The  tender  must  be  made  to  some  person 
capable  of  receiving  the  money;  when  there  are  several 
joint  obligees,  the  tender  to  one  is  a  tender  to  all.  2 
Wash.  Va.  297.  The  tender  must  be  made  at  the  place 
agreed  upon  for  the  payment,  or  if  there  be  no  place 
appointed  for  that  purpose,  a  tender  to  the  person  is  good. 
8  Johns.  N.  Y.  476.  See  6  Cow.  728.  The  tender  must 
be  an  unconditional  and  an  unqualified  offer  to  pay  the 
money,  because  if  the  creditor  were  to  accept  it,  the  claim 
of  the  residue  might  be  thereby  prejudiced;  therefore  a 
tender  of  a  certain  sum,  accompanied  by  a  request  for  a 
receipt  in  full,  or  upon  condition  that  it  shall  be  received 
for  the  whole  balance  due  is  insufficient. 

The  effect  of  a  tender  properly  made  is  to  defeat  the 
plaintiff  in  a  suit  which  he  may  afterward  bring;  when 
the  plaintiff  has  a  direct  cause  of  action,  the  only  effect 
of  a  tender  and  refusal  is  to  expose  the  plaintiff  to  the  loss 
of  interest  and  costs,  if  the  defendant  pleads  the  tender 
and  brings  the  money  into  court.  9  Cow.  N.  Y.  641 ;  5 
Id.  248. 

With  regard  to  the  tender  of  specific  articles,  it  is  a 
rule  that  they  are  to  be  tendered  at  some  particular  place, 
and  not  as  in  the  case  of  money,  to  the  person  of  the 
creditor  wherever  found.  When  no  place  is  expressly 
designated  in  the  contract,  the  place  of  delivery  is  to  be 
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ascertained  by  the  intent  of  the  parties,  to  be  collected 
from  the  nature  of  the  case  and  its  circumstances.  If,  for 
example,  the  contract  is  for  the  delivery  of  goods  from 
the  seller  to  the  buyer  on  demand,  the  former  being  a 
manufacturer  of  such  goods,  or  a  dealer  in  them,  no  place 
being  particularly  named,  the  manufactory  or  store  of  the 
seller  will  be  considered  as  the  place  intended,  and  a  ten- 
der there  will  be  sufficient.  The  intent  of  the  parties  here 
is  the  guide.  For  the  same  reason,  when  the  goods  are 
at  another  place  at  the  time  of  sale,  the  intention  must  be 
presumed  to  be  that  the  goods  should  be  delivered  there. 
When  the  articles  are  cumbrous,  and  the  place  of  de- 
livery not  named,  nor  to  be  inferred  from  circumstances, 
the  presumed  intention  is  that  they  shall  be  delivered  at 
such  reasonable  place  as  the  creditor  shall  appoint ;  and 
if,  upon  being  requested,  if  within  the  State,  to  appoint  a 
place,  he  refuses  or  neglects  so  to  do,  or  appoints  an  un- 
reasonable place,  the  right  of  appointment  passes  to  the 
debtor,  who  is  bound  to  give  notice  to  the  creditor  of  such 
appointment,  if  practicable,  and  a  proper  tender  of  the 
goods  will  pass  the  title  to  the  creditor,  and  the  creditor 
will  be  absolved  from  the  obligation.  See  8  Johns.  N.  Y. 
474;  Coke  Litt.  210b.  With  regard  to  the  manner  of 
tendering  the  goods,  it  may  be  observed  that,  when 
specific  articles,  if  they  are  part  of  a  larger  quantity,  they 
should  be  so  designated  and  set  apart  that  the  creditor 
may  see  and  know  what  is  offered  to  be  his  own,  and 
when  an  offer  of  packages  is  made,  those  packages  must 
be  tendered  under  such  circumstances  that  the  person  who 
is  to  pay  for  the  goods  shall  have  some  opportunity 
afforded  him,  before  he  can  be  called  upon  to  part  with 
his  money,  of  seeing  that  the  goods,  presented  for  his  ac- 
ceptance, are  in  reality  those  for  which  he  has  contracted. 
We  have  seen  that  a  tender  of  money  must  be  made  on 
the  day  it  becomes  due,  and  that  when  made  afterward, 
it  goes  only  in  mitigation  of  damages.    The  rule  with  re- 
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gard  to  the  time  when  the  tender  of  specific  articles  must 
be  made,  is  different,  if  it  be  not  made  at  the  day  it  can- 
not be  made  afterward.  4  Ark.  450.  When  stock  is  to 
be  tendered,  everything  must  be  done  by  the  debtor  to 
enable  him  to  transfer  it,  but  it  is  not  absolutely  requisite 
that  it  should  be  transferred. 

For  the  purpose  of  defending  himself  from  an  expected 
action  on  a  contract,  the  defendant  may,  in  many  cases, 
before  the  commencement  of  the  action,  purchase  or  ob- 
tain a  negotiable  bill  or  note,  upon  which  the  expected 
plaintiff  is  indebted,  and  if  sued  afterward  he  may  avail 
himself  of  a  set-off. 

PLEADING  FOREIGN  LAWS. 

As  to  manner  of  pleading  laws  of  another  State,  see 
Abbott's  Forms  of  Pleading,  page  1016;  29  App.  Div. 
N.  Y.  396;  59  Hun,  N.  Y.  454. 

MANNER  OF  PLEADING  AND  PROVING  FOREIGN  LAWS. 

As  to  manner  of  proving  foreign  laws,  see  §  942,  Code 
of  Civ.  Pro.  N.  Y.,  which  reads  as  follows : 

"  A  printed  copy  of  a  statute,  or  other  written  law,  of 
another  state,  or  of  a  territory,  or  of  a  foreign  country, 
or  a  printed  copy  of  a  proclamation,  edict,  decree,  or  or- 
dinance, by  the  executive  power  thereof,  contained  in  a 
book  or  publication,  purporting  or  proved  to  have  been 
published,  by  the  authority  thereof,  or  proved  to  be  com- 
monly admitted,  as  evidence  of  the  existing  law,  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the 
statute,  law,  proclamation,  edict,  decree  or  ordinance. 
The  unwritten  or  common  law  of  another  state,  or  of  a 
territory,  or  of  a  foreign  country,  may  be  proved,  as  a 
fact,  by  oral  evidence.  The  books  of  reports  of  cases, 
adjudged  in  the  courts  thereof,  must  be  also  admitted,  as 
presumptive  evidence  of  the  unwritten  or  common  law 
thereof." 
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f  LEASING— PRCM>F   OF   COBPOBATE   EXISTENCE,   'WHEN 
UNNECESSABY. 

The  New  York  Code  Civil  Procedure,  §  1776,  reads  as 
follows : 

In  an  action  brought  by  or  against  a  corporation,  the 
plaintiff  need  not  prove,  upon  the  trial,  the  existence  of 
the  corporation,  unless  the  answer  is  verified,  and  contains 
an  affirmative  allegation  that  the  plaintiff,  or  the  defen- 
dant, as  the  case  may  be,  is  not  a  corporation. 

PLEADINGS,    OBJECTIONS    TO. 

Upon  the  trial  there  are  two  objections  to  pleadings 
which  "may  always  be  taken.  The  first  is  that  the  court 
has  not  jurisdiction  of  the  parties  or  of  the  subject  matter 
of  the  action,  and  the  other  that  the  facts  stated  in  the 
complaint  do  not  constitute  a  cause  of  action.  37  N.  Y, 
640;  4  Abb.  N.  C.  N.  Y.  iii. 

PLEADING— DIVOBCE. 

As  to  particularity  with  which  time  and  place  of  acts 
of  adultery  should  be  alleged  see  61  N.  Y.  398,  as  to  proof 
of  adultery  in  Crim.  Con.  Cas.  see  120  N.  Y.  (Burdick  v. 
Freeman.)-  As  to  bill  of  particulars  in  actions  of  tort  see 
Tilton  V.  Beecher,  59  N.  Y. 

PLEADING— ANSWER. 

A  defendant  may  set  up  as  many  defenses  as  he  may 
have,  whether  inconsistent  or  not.  138  N.  Y.  468.  See 
Enc.  PI.  &  Pr.  vol.  856  and  cases  cited.  Contra.  2  Utah, 
433 ;  25  S.  W.  R.  359;  90  Mo.  190;  100  Id.  322. 

PLEADING— ALLEGATION. 

An  allegation  of  a  conclusion  of  law  raises  no  issue.  6 
Misc.  R.  (N.  Y.  C.  PI.)  78;  I  Id.  108;  Enc.  PI.  &  Pr.  vol. 
12,  Art.  "  Legal  Conclusions,"  p.  1024  and  cases  cited. 

PLEADINGS,   OBJECT   OF. 

The  object  of  pleadings  is  to  define  the  issue  between 
the  parties  and  when  an  issue  of  fact  is  tried,  they  cannot 
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understand  and  appreciate  the  evidence  as  it  is  given, 
unless  they  know  the  nature  of  the  issue  to  be  decided. 
Hence  it  is  customary  and  proper  for  counsel,  in  opening, 
to  tell  the  jury  what  the  issues  are  as  well  as  what  they 
expect  to  prove.  In  some  states  the  case  is  ordinarily 
opened  by  reading  the  pleadings  (i  Thompson  on  Trials, 
§  260.)  The  pleadings  are  before  the  court  not  as  evi- 
dence, but  to  point  out  the  object  to  which  evidence  is  to 
be  directed.  While  a  party  sometimes  formally  reads  in 
evidence  the  pleadings  of  his  adversary,  or  some  part, 
thereof  containing  a  distinct  and  unconditional  admission, 
no  legal  advantage  is  gained  thereby,  as  the  admissions, 
properly  so-called,  contained  in  an  adverse  pleading  admit 
of  no  controversy  and  require  no  proof.  38  N.  Y.  28;  46 
Id.  418;  44  Id.  156,  158;  90  Id.  no,  114;  94  Id.  129,  133; 
New  York  Code  Civ.  Pro.  § .  522.  Tisdale  v.  Canal  Co., 
116  N.  Y.  419. 

PLEADING— I.IBEL  AND   SLANDER,  PLEADINGS  IN. 

The  New  York  Code  of  Civil  Procedure,  §  535,  provides 
that: 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to 
state,  in  the  complaint,  any  extrinsic  fact,  for  the  purpose 
of  showing  the  application  to  the  plaintiff,  of  the  defama- 
tory matter;  but  the  plaintiff  may  state,  generally,  that  it 
was  published  or  spoken  concerning  him ;  and,  if  that  alle- 
gation is  controverted,  the  plaintiff  must  establish  it  on 
the  trial.  In  such  an  action,  the  defendant  may  prove 
mitigating  circumstances,  notwithstanding  that  he  has 
pleaded  or  attempted  to  prove  a  justification. 

See  also  81  N.  Y.  116;  87  Id.  179,  116;  81  Id.  246,  aff'g 
17  Hun,  N.  Y.  23 ;  39  App.  Div.  N.  Y.  515 ;  22  Id.  400. 

PLEADING— INSTRUMENT    FOR    PAYMENT     OF     MONET, 
HOVT  PLEADED. 

The  New  York  Code  Civil  Procedure,  §  534,  provides 
that: 
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Where  a  cause  of  action,  defence,  or  counterclaim,  is 
founded  upon  an  instrument  for  the  payment  of  money 
only,  the  party  may  set  forth  a  copy  of  the  instrument,  and 
state  that  there  is  dvfe  to  him  thereon,  from  the  adverse 
party,  a  specified  sum,  which  he  claims.  Such  an  allege- 
tion  is  equivalent  to  setting  forth  the  instrument,  according 
to  its  legal  effect. 

See  also  ii8  N.  Y.  179;  76  Id.  564,  397;  34  App.  Div. 
N.  Y.  128;  12  Hun,  N.  Y.  637. 

PLEADING.      PRECEDENT   CONDITION,  HOW   PLEADED. 

The  New  York  Code  of  Civil  Procedure,  §  533,  provides 
that: 

In  pleading  the  performance  of  a  condition  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting 
performance;  but  the  party  may  state,  generally,  that  he, 
or  the  person  whom  he  represents,  duly  performed  all  the 
conditions  on  his  part.  If  that  allegation  is  controverted, 
he  must,  on  the  trial,  establish  performance. 

See  also  113  N.  Y.  662;  50  App.  Div.  N.  Y.  428;  15  Id. 
380. 

PLEADING— PARTICULARS,  BILL  OF. 

The  New  York  Code  Civil  Procedure,  §  531,  provides 
that: 

It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading, 
the  items  of  an  account  therein  alleged;  but  in  that  case, 
he  must  deliver  to  the  adverse  party,  within  ten  days  after 
a  written  demand  thereof,  a  copy  of  the  account,  which, 
if  the  pleading  is  verified,  must  be  verified  by  his  affidavit, 
to  the  effect,  that  he  believes  it  to  be  true ;  or,  if  the  facts 
are  within  the  personal  knowledge  of  the  agent  or  attorney 
for  the  party,  or  the  party  is  not  within  the  county  where 
the  attorney  resides,  or  capable  of  making  the  affidavit,  by 
the  affidavit  of  the  agent  or  attorney.  If  he  fails  so  to  do, 
he  is  precluded  from  giving  evidence  of  the  account.  The 
court,  or  a  judge  authorized  to  make  an  order  in  the  action, 
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may  direct  the  party  to  deliver  a  further  account,  where 
the  one  delivered  is  defective.  The  court  may,  in  any 
case,  direct  a  bill  of  particulars  of  the  claim  of  either  party 
to  be  delivered  to  the  adverse  party. 

See  also  65  App.  Div.  N.  Y.  162;  120  N.  Y.  33;  87  Id. 
272;  63  Id.  194;  84  Id.  493;  60  How.  Pr.  N.  Y.  388;  21 
App.  Div.  235. 

FLEABIIfG— JUDGMENTS. 

N.  Y.  Code  Civ.  Pro.  §  522,  provides,  as  to  how  judg- 
ments shall  be  pleaded,  that : 

In  pleading  a  judgment,  or  other  determination,  of  a 
court  or  officer  of  special  jurisdiction,  it  is  not  necessary 
to  state  the  facts  conferring  jurisdiction;  but  the  judg- 
ment or  determination  may  be  stated  to  have  been  duly 
given  or  made.  If  that  allegation  is  controverted,  the 
party  pleading  must,  on  the  trial,  establish  the  facts  con- 
ferring jurisdiction. 

See  also  61  How.  Pr.  N.  Y.  272 ;  78  N.  Y.  St.  Rep.  668 ; 
37  App.  Div.  N.  Y.  414. 

PliEADINGS  TO  BE  I.IBEBALI.Y  CONSTRUED. 

The  New  York  Code  Civ.  Pro.  §  519,  provides  that  the 
allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 

See  also  168  N.  Y.  10;  63  App.  Div.  303. 

PLEADING,    PRIVATE    STATUTE,    HOAV   PLEADED. 

N.  Y.  Code  Civ.  Pro.  §  530,  provides  that : 
In  pleading  a  private  statute,  or  a  right  derived  there- 
from, it  is  sufficient  to  designate  the  statute  by  its'  chapter, 
year  of  passage,  and  title,  or  in  some  other  manner  with 
convenient  certainty,  without  setting  forth  any  of  the  con- 
tents thereof. 

PLEADING    MITIGATING     CIRCUMSTANCES     IN     ACTION 
FOR  A  ■WRONG. 

The  N.  Y.  Code  Civ.  Pro.  §  536,  provides  that : 
In  an  action  to  recover  damages  for  the  breach  of  a 
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promise  to  marry,  or  for  a  personal  injury,  or  an  injury  to 
property,  the  defendant  may  prove,  at  the  trial,  facts,  not 
amounting  to  a  total  defence,  tending  to  mitigate  or  other- 
wise reduce  the  plaintiff's  damages,  if  they  are  set  forth  in 
the  answer,  either  with  or  without  one  or  more  defences 
to  the  entire  cause  of  action.  A  defendant,  in  default  for 
want  of  an  answer,  may,  upon  a  reference  or  inquiry  to 
ascertain  the  amount  of  the  plaintiff's  damages,  prove 
facts  of-  that  description. 

See  also  149  N.  Y.  472 ;  72  Id.  36. 

FIiEADINGS,  FRIVOLOUS,  HOAV  DISPOSED  OF. 

The  N.  Y.  Code  Civ.  Pro.  §  537,  provides  that : 
If  a  demurrer,  answer,  or  reply  is  frivolous,  the  party 
prejudiced  thereby,  upon  a  previous  notice  to  the  adverse 
party,  of  not  less  than  five  days,  may  apply  to  the  court  or 
to  a  judge  of  the  court  for  judgment  thereupon,  and  judg- 
ment may  be  given  accordingly.  If  the  application  is  de- 
nied, an  appeal  cannot  be  taken  from  the  determination 
and  the  denial  of  the  application  does  not  prejudice  any 
of  the  subsequent  proceedings  of  either  party.  Costs  as 
upon  a  motion,  may  be  awarded  upon  application  pursuant 
to  this  section. 

See  also  61  App.  Div.  N.  Y.  64;  82  N.  Y.  428;  88  Id. 
37;  74  Id.  88;  58  How.  Pr.  N.  Y.  512. 

PLEADINGS. 

The  N.  Y.  Code  Civ.  Pro.  §  538,  provides  that  a  sham 
answer  or  a  sham  defence  may  be  stricken  out  by  the 
court  upon  motion,  and  upon  such  terms  as  the  court 
decrees  first. 

See  also  61  App.  Div.  N.  Y.  64;  74  N.  Y.  St.  R.  791. 

PLEADINGS  TO  BE  SUBSCRIBED. 

The  N.  Y.  Code  Civ.  Pro.  §  520,  provides  that : 
A  pleading  must  be  subscribed  by  the  attorney  for  the 
party.     A  copy  of  each  pleading,  subsequent  to  the  com- 
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plaint,  must  be  served  on  the  attorney  for  the  adverse 
party,  vs'ithin  twenty  days  after  service  of  a  copy  of  the 
preceding  pleading. 

See  also  60  How.  Pr.  N.  Y.  141. 

PLEADING,    MATERIAI.     VARIANCES,     HOW    PROVIDED 
FOR. 

The  N.  Y.  Code  Civ.  Pro.  §  539,  provides  that : 
A  variance,  between  an  allegation  in  a  pleading  and  the 
proof,  is  not  material,  unless  it  has  actually  misled  the  ad- 
verse party,  to  his  prejudice,  in  maintaining  his  action  or 
defence,  upon  the  merits.  If  a  party  insists  that  he  has 
been  misled,  that  fact,  and  the  particulars  in  which  he  has 
been  misled,  must  be  proved  to  the  satisfaction  of  the 
court.  Thereupon  the  court  may,  in  its' discretion,  order 
the  pleading  to  be  arhended,  upon  such  terms  as  it  deems 
just. 

PLEADING,  IMMATERIAL   VARIANCES,  HO^V  PROVIDED 
FOR. 

The  N.  Y.  Code  Civ.  Pro.  §  540,  provides  that : 
Where  the  variance  is  not  material,  as  prescribed  in  the 
last  section,  the  court  may  direct  the  fact  to  be  found  ac- 
cording to  the    evidence,    or    may    order    an    immediate 
amendment,  without  costs. 
See  also  69  N.  Y.  118. 

PLEADING.      AVHAT  IS   TO   BE   DEEMED   A   FAILURE    OF 
PROOF. 

The  N.  Y.  Code  Civ.  Pro.  §  541,  provides  that: 
Where,  however,  the  allegation  to  which  the  proof  is 
directed,  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  entire  scope  and  meaning,  it  is  not  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of 
proof. 

See  also  76  N.  Y.  36 ;  84  Id.  273 ;  Id.  420 ;  53  How.  Pr. 
N.  Y.  319. 
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PLEADINGS— AMENDMENTS   OF   COURSE. 

N.  Y.  Code  Civ.  Pro.  §  542,  reads  as  follows : 
Within  twenty  days  after  a  pleading,  or  the  answer  or 
demurrer  thereto,  is  served,  or  at  any  time  before  the 
period  for  answering  it  expires,  the  pleading  may  be  once 
amended  by  the  party,  of  course,  without  costs,  and  with- 
out prejudice  to  the  proceedings  already  had.  But  if  it  is 
made  to  appear  to  the  court,  that  the  pleading  was  amended 
for  the  purpose  of  delay,  and  the  adverse  party  will  thereby 
lose  the  benefit  of  a  term,  for  which  the  cause  is  or  may 
be  noticed,  the  amended  pleading  may  be  stricken  out,  or 
the  pleading  may  be  restored  to  its  original  form,  and 
such  terms  imposed  as  the  court  deems  just. 

See  also  24  Abb.  N.  C.  (N.  Y.)  455;  123  N.  Y.  138; 
58  How.  -Pr.  N.  Y.  52. 

PLEADINGS— AMENDMENT    TO    BE      SERVED,      ANSWER 
THERETO. 

New  York  Code  Civ.  Pro.  §  543,  provides  that : 
Where  a  pleading  is  amended,  as  prescribed  in  the  last 
section,  a  copy  thereof  must  be  served  upon  the  attorney 
for  the  adverse  party.  A  failure  to  demur  to,  or  answer 
the  amended  pleading,  within  twenty  days  thereafter,  has 
the  same  effect  as  a  like  failure  to  demur  to,  or  answer 
the  original  pleading. 

PLEADINGS,   SUPPLEMENTAL. 

The  New  York  Crim.  Pro.  §  544,  provides  that: 
Upon  the  application  of  either  party,  the  court  may,  and, 
in  a  proper  case,  must,  upon  such  terms  as  are  just,  permit 
him  to  make  a  supplemental  complaint,  answer  or  reply, 
alleging  material  facts  which  occurred  after  his  former 
pleading,  or  of  which  he  was  ignorant  when  it  was  made ; 
including  the  judgment  or  decree  of  a  competent  court, 
rendered  after  the  commencement  of  the  action,  determin- 
ing the  matters  in  controversy,  or  a  part  thereof.     The 
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party  may  apply  for  leave  to  make  a  supplemental  plead- 
ing, either  in  addition  to,  or  in  place  of,  the  former  plead- 
ing. In  the  former  event,  if  the  application  is  granted, 
a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading ; 
but  the  right  of  the  adverse  party  to  have  it  vacated  or 
set  aside,  depends  upon  .the  case  presented  by  the  original 
and  supplemental  pleadings. 

See  also  71  N.  Y.  113;  128  Id.  324;  loi  N.  Y.  540;  58 
App.  Div.  N.  Y.  118. 

PLEADING.       MOTION     TO     STRIKE     OUT     IRRELEVANT 
MATTER,   ETC. 

The  N.  Y.  Code  Civ.  Pro.  §  545,  provides  that: 
Irrelevant,  redundant,  or  scandalous  matter  contained  in 
a  pleading,  may  be  stricken  out,  upon  the  motion  of  a 
person  aggrieved  thereby.  Where  scandalous  matter  is 
thus  stricken  out,  the  attorney  whose  name  is  subscribed 
to  the  pleading  may  be  directed  to  pay  the  costs  of  the 
motion,  and  his  failure  to  pay  them  may  be  punished  as  a 
contempt  of  the  court. 

See  also  22  App.  Div.  N.  Y.  475 ;  85  N.  Y.  621 ;  53 
How.  Pr.  N.  Y.  51. 

PLEADINGS.        INDEFINITE     OR     UNCERTAIN      ALLEGA- 
TIONS. 

The  N.  Y.  Code  Civ.  Pro.  §  546,  provides  that : 
Where  one  or  more  demands  or  allegations,  contained 
in  a  pleading  are  so  indefinite  or  uncertain  that  the  precise 
meaning  or  application  thereof,  is  not  apparent,  the  court 
may  require  the  pleading  to  be  made  definite  and  certain 
by  amendment. 

PLEADING— COMPLAINT. 

A  complaint  is  a  specification,  in  a  logical  and  methodical 
form,  of  the  circumstances  which  constitute  the  plaintiff's 
cause  of  action.  The  New  York  Code  Civil  Procedure, 
§  481,  provides  that  every  complaint  must  contain : 
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1.  The  title  of  the  action,  specifying  the  name  of  the 
court  in  which  it  is  brought ;  if  it  is  brought  in  the  supreme 
court,  the  name  of  the  county,  which  the  plaintiff  desig- 
nates as  the  place  of  trial ;  and  the  names  of  all  the  parties 
to  the  action,  plaintifif  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts,  constitu- 
ting each 'cause  of  action,  withcrut  unnecessary  repetition. 

3.  A  demand  of  the  judgme»t  to  which  the  plaintiff  sup- 
poses himself  entitled. 

Similar  provisions  are  in  force  in  all  states  which  have 
adopted  the  reformed  procedure. 

See  also  169  N.  Y.  109;  88  Id.  37;  iii  Id.  554;  87  Id. 

250, 591 ;  75  w.  340. 

PLEADIIfG. 

Allegations  not  denied,  when  deemed  to  be  tried. 

The  New  York  Code  Civ.  Pro.  §  522,  provides  as  fol- 
lows : 

Each  material  allegation  of  the  complaint,  not  contro- 
verted by  the  answer,  and  each  material  allegation  of  new 
matter  in  the  answer,  not  controverted  by  the  reply,  where 
a  reply  is  required,  must,  for  the  purposes  of  the  action, 
be  taken  as  true.  But  an  allegation  of  new  matter  in  the 
answer,  to  which  a  reply  is  not  required,  or  of  new  matter 
in  a  reply,  is  to  be  deemed  controverted  by  the  adverse 
party,  by  traverse  or  avoidance,  as  the  case  requires. 

See  also  78  N.  Y.  462;  84  Id.  646;  74  Id.  467. 

PLEADING.      ANS'WEK. 

The  New  York  Code  Civil  Procedure,  §  500,  provides 
that: 

The  answer  of  the  defendant  must  contain : 

1.  A  general  or  specific  denial  of  each  material  allega- 
tion of  the  complaint  controverted  by  the  defendant,  or  of 
any  knowledge  or  information  thereof  sufficient  to  form 
a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  de- 
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fence  or  counteirclaim,  in  ordinary  and  concise  language, 
without  repetition. 

See  also  i68  N.  Y.  117;  124  Id.  533;  87  Id.  605. 

PLEADING. 

A  coiuiterclaim  is  defined  by  the  New  York  Code  of 
Civil  Procedure,  §  501,  as  follows : 

The  counterclaim,  specified  in  the  last  section,  must  tend, 
in  some  way,  to  diminish  or  defeat  the  plaintiff's  recovery, 
and  must  be  one  of  the  following  causes  of  action  against 
the  plaintiff,  or,  in  a  proper  case,  against  the  person  whom 
he  represents,  and  in  favor  of  the  defendant,  or  of  one  or 
more  defendants,  between  whom  and  the  plaintiff  a  sep- 
arate judgment  may  be  had  in  the  action : 

1.  A  cause  of  action,  arising  out  of  the  contract  or 
transaction,  set  forth  in  the  complaint  as  the  foundation 
oi  the  plaintiff's  claim,  or  connected  with  the  subject  of 
the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action 
on  contract,  existing  at  the  commencement  of  the  action. 

PLEADING— REPLY,  'WHAT  TO  CONTAIN. 

The  New  York  Code  Civil  Procedure,  §  514,  provides 
that: 

Where  the  answer  contains  a  counterclaim,  the  plaintiff, 
if  he  does  not  demur,  may  reply  to  the  counterclaim.  The 
reply  must  contain  a  general  or  specific  denial  of  each 
material  allegation  of  the  counterclaim,  controverted  by 
the  plaintiff,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief ;  and  it  may  set  forth  in  ordinary 
and  concise  language,  without  repetition,  new  matter  not 
inconsistent  with  the  complaint,  constituting  a  defence  to 
the  counterclaim. 

PRINCIPAL  AND   SURETY. 

Mere  delay  to  sue  debtor  does  not  discharge  surety. 
5  Wend.  N.  Y.  501 ;  13  Johns.  N.  Y.  174;  35  Barb.  N.  Y. 
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484;  King  V.  Baldwin,.  17  Johns.  N.  Y.  384.  (Lawyers 
Ed.  ijote.)  Compare  Bruen  v.  Marqyend,  17- Johns.  N. 
Y.  58,  (and  note,  Law.  ed.) 

PRINCIPAL   AND    SURETY— DISCHARGE   OF    SURETY. 

Notice  to  of  creditor  to  sue  principal — What  in  general 
will  discharge  surety.  See  2  Daniels  on  Neg.  Inst.  § 
1302;  2  Parsons  on  Contracts,  22.  It  was  held  in  King 
V.  Baldwin,  17  Johns.  N.  Y.  384,  that  if  a  surety  requests 
the  creditor  to  proceed  immediately  to  collect  the  debt  of 
the  principal  who  is  then  solvent,  and  the  creditor  neglects 
to  do  so,  and  the  principal  afterward  becomes  insolvent, 
the  surety  will  be  discharged,  following  13  Johns.  N.  Y. 
174.  See  also  25  N.  Y.  556;  67  N.  Y.  99;  83  N.  Y.  264; 
25  Hun,  N.  Y.  167;  84  N.  Y.  239. 

An  alteration  in  the  contract  between  creditor  and  prin- 
cipal, as  to  any  material  matter,  without  the  consent  of  the 
surety  will  discharge  the  latter.  76  N.  Y.  274 ;  75  Ind. 
125;  64  Ga.  740;  40  Wis.  575;  46  Mich.  117.  See  as  to 
the  effect  of  any  alteration.  Miller  v.  Stewart,  9  Wheat. 
680,  note.  Law.  ed. ;  46  N.  Y.  97,  and  cases  cited. 

As  to  right  of  surety  to  subrogation,  see  17  N.  Y.  158; 
5  Wend.  N.  Y.  85. 

Remedies  of  surety  against  co-surety.  6  N.  Y.  33 ;  3 
Den.  N.  Y.  130;  13  Wend.  N.  Y.  400. 

PRODUCE— NOTICE    TO. 

This  form  of  procedure  is  appropriate  when  documents 
necessary  for  the  purposes  of  the  trial  are  known  to  be- 
in  the  possession  of  the  adverse  party.  The  effect  of  the 
notice  is  that  if,  after  service  of  it,  the  adverse  party  re- 
fuses to  produce  those  documents,  the  applicants  may  give 
secondary  evidence  of  their  contents. 

The  production  of  the  documents  themselves  cannot  be 
thus  compelled.  If  that  be  required,  a  subpoena  duces 
tecum  must  be  served,  or  a  preliminary  discovery  obtained. 
Documents  merely  required  to  be  produced  remain  under 
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the  control  of  the  holder,  and  he  may  do  so  or  not  in  his 
discretion.  The  nioving  party,  if  he  wishes  to  render  his 
notice  available  in  case  of  a  refusal,  and  the  production  of 
the  originals  is  not  indispensable,  must  be  prepared  with 
parol  or  secondary  evidence  of  their  contents.  Edmond- 
stone  V.  Hartshorn,  19  N.  Y.  9. 

Nor  can  a  document,  not  in  the  actual  possession  of  the 
party,  be  so  called  for,  or  secondary  evidence  given  of  its 
contents,  in  case  of  a  refusal.  The  only  course,  under 
these  circumstances,  is  to  subpoena  the  actual  holder,  and, 
if  he  has  lost  or  destroyed  it,  then  offer  such  evidence. 
Chaffee  v.  Cox,  i  Hilt-  N.  Y.  78. 

As  in  the  case  of  a  subpccna  duces  tecum,  the  notice 
should  contain  a  full  and  specific  description  of  the  docu- 
ments required  to  be  produced.  If  too  general  in  its 
terms,  it  may  be  unavailable.  See  Stalker  v.  Gaunt,  12 
L.  O.  124.  But,  when  a  sufficient  specification  has  been 
made,  it  will  usually  be  advisable  to  add  a  general  clause, 
including  any  others  not  specifically  enumerated. 

If  this  precaution  be  omitted,  the  adverse  party  cannot 
be  compelled  to  produce  documents,  even  if  he  may  have 
them  in  court,  nor  can  secondary  evidence  be  introduced. 
The  object  of  the  notice  is  not  merely  to  obtain  evidence 
as  to  the  papers  themselves,  but  also  to  enable  the  opposite 
party  to  be  prepared  to  support  or  to  impeach  them. 

See  Grimm  v.  Hamel,  2  Hilt.  N.  Y.  439. 

POSTPONEMENT   OF   TRIAL. 

The  reasons  for  such  postponement,  when  applied  for, 
must  be  shown  by  affidavit,  and  a  sufficient  case  of  neces- 
sity made  out,  or  it  may  be  refused.  It  rests,  of  course, 
entirely  in  the  discretion  of  the  judge.  The  proper  time 
for  the  application  is  on  the  sitting  of  the  court,  or  on  the 
call  of  the  cause,  as  the  presiding  judge  may  regulate. 

An  usual  ground  of  postponement,  and  one  in-which  it 
becomes  almost  amatter  of  right,  on  a  clear  necessity  being 
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shown,  and  on  the  imposition  of  proper  terms,  is  on  ac- 
count of  the  absence  of  a  material  witness. 

The  affidavit  for  that  purpose  must  show  distinctly  the 
absence  of  the  witness ;  that  his  testimony  is  material  and 
necessary,  and  that  the  party,  under  the  advice  of  counsel, 
cannot  safely  proceed  to  trial  without  it ;  that  due  diligence 
has  been  exerted  in  the  endeavor  to  find  the  witness,  the 
particulars  showing  that  diligence  being  stated ;  and,  lastly, 
that  he  is  expected  to  return,  and  when.  If  not  expected 
to  return,  an  affidavit  might  possibly  be  admitted,  stating 
the  time  within  which,  and  the  manner  in  which  his  tes- 
timony-might be  otherwise  prociArable,  and  that  the  party 
had  no  knowledge  of  his  absence  until  a  very  recent  date. 
As  to  the  necessity  of  the  affidavit  being  properly  and 
carefully  drawn,  see  Fake  v.  Edgerton,  6  Duer,  N.  Y.  653. 

In  Hays  v.  Berryman,  6  Bosw.  N.  Y.  679,  it  was  held 
that  the  absence  of  a  witness  whose  evidence  might  have 
been  procured  after  the  action  was  brought,  was  no  ground 
for  denying  judgment,  no  reason  being  given  for  not  tak- 
ing his  testimony,  or  diligence  shown  in  endeavoring  to 
procure  it. 

If  the  application  be  made  in  good  faith,  and  due  dili- 
gence be  shown,  a  mere  statement  of  the  absence  of  such 
witness,  and  of  the  reason  for  such  absence,  will  be  suf- 
ficient, without  entering  into  any  details  as  to  the  nature 
of  his  supposed  testimony.  See  Pulver  v.  Hiserodt,  3 
How.  N.  Y.  49. 

If  there  be  any  reason  to  suspect  that  the  application  is 
made  for  the  purpose  of  delay,  the  court  will  be  more 
strict,  and  may  require  the  nature  of  the  testimony  of  the 
witness  to  be  stated,  in  order  that  it  may  itself  judge  as  to 
its  materiality,  or  give  the  opposite  party  the  chance  of 
being  able  to  urge  on  the  cause  by  tendering  a  stipulation 
to  admit  what  the  witness  may  be  exoected  to  prove.  See 
also  as  to  postponement  of  trial,  6  Duer,  N.  Y.  653 ;  23 
How.  N.  Y.  330 ;  2  Sandf.  N.  Y.  690 ;  3  Duer,  N.  Y.  355, 
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(370).;  Fry  V.  Bennett,  3  Bosw.  N.  Y.  200;  22  How.  N. 
Y.  98. 

PASSING  THE  TITLE. 

When  property  passes.  Under  a  contract  to  build  a 
vessel,  etc.,  no  property  vests  in  the  person  for  whom  it  is 
to  be  built,  until  it  is  finished.  Andrews  v.  Durant,  11 
N.  Y.  35. 

It  is  the  same  where  certain  portions  of  the  contract  price 
are  to  be  paid  during  the  progress  of  the  work.     Id.  40. 

Also,  where  an  agent  of  the  person  for  whom  it  is  to 
be  built,  superintends  and  approves  the  material  and  work. 
Id.  40. 

A  contract  to  build  and  deliver,  by  plaintiff  to  defendant, 
at  a  price  stipulated,  does  not  vest  property  in  the  defendant, 
until  contract  is  completed  and  property  delivered.  M'- 
Conihe  v.  The  New  York  and  Erie  Railroad  Company,  20 

N.  Y.  495- 

The  title  remaining  in  the  plaintiff,  if  the  property  is 
destroyed  before  delivery,  etc.,  plaintiff  must  bear  the  loss. 
Id.  497. 

Even  though  the  failure  to  complete  and  deliver  was 
owing  to  the  default  of  the  defendant.     Id.  294. 

In  such  case,  the  plaintiff  might  have  avoided  the  con- 
tract, and  proceeded  against  the  defendant  for  damages. 
Id.  497. 

But  choosing  to  affirm  the  contract  he  must  sustain  the 
loss.     Id.  497. 

A  person  contracting  to  furnish  materials  and  build  a 
vessel  for  another,  is  the  owner  of  the  vessel  until  the  com^- 
pletion  of  the  contract.     Low  v.  Austin,  20  N.  Y.  181,  182. 

As  such  owner,  he  has  no  lien  for  the  materials,  etc., 
under  the  statute.     Id.  182. 

And  persons  furnishing  materials,  etc.,  to  the  amount  of 
fifty  dollars,  have  a  lien  against  the  vessel.     Id.  182. 
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And  the  person  contracting  for  the  vessel  must  take  ft, 
subject  to  such  Hens.     Id.  182. 

Sale  and  delivery.  Where  the  terms  of  sale  are,  "  Cash 
on  delivery,"  and  the  goods  are  delivered  on  board  of  a 
vessel  and  a  receipt  for  the  same  is  taken  in  the  vendee's 
name,  and  no  cash  received,  the  property  in  the  goods  re- 
mains unchanged.     Brown  v.  Peabody,  13  N.  Y.  121,  124. 

The  vendee,  stealing  the  receipts  and  fraudulently  pro- 
curing a  bill  of  lading  in  his  own  name,  acquires  no  title. 
Id.  125. 

The  vendee,  demanding  the  goods  of  the  master  of  the 
ship,  on  his  refusal  to  deliver  them,  may  maintain  his 
action  for  the  same.     Id. 

The  defendant  having  converted  the  property,  cannot 
defend  under  evidence  of  title  stolen  from  the  possession 
of  the  owner.     Id.  126. 

Passing  title.  Delivering  ale  in  barrels,  which  are  to  be 
returned  when  the  ale  is  drawn  out ;  and  if  not  returned,  to 
pay  two  dollars  for  the  barrel,  is  not  an  alternative  agree- 
ment. The  title  in  the  barrel  remains  in  the  brewer. 
Westcott  V.  Thompson,  18  N.  Y.  363. 

A  miller,  taking  wheat  on  a  contract,  to  return  a  pro- 
portional quantity  in  flour,  takes  the  title,  etc.  Norton  v. 
Woodrufif,  2  N  .Y.  153. 

A  receipt  for  a  quantity  of  wheat  subject  to  order  any 
day  when  called  for,  e.  g.  any  day  after  the  first  day  of 
January  next,  without  charge  for  storage,  imports  a  mere 
deposit.     Wadsworth  v.  Allcott,  6  N.  Y.  64. 

Executory.  An  agreement  by  the  vendee  of  chattels  to 
transport  them  to  a  place  for  delivery,  does  not  render  the 
sale  executory  if  otherwise  complete.  Terry  v.  Wheeler, 
25  N.  Y.  520. 

Hence  lumber  selected  and  sold,  and  price  paid,  to  be 
delivered  by  vendor  at  the  railroad  station,  vests  the  title 
in  the  vendee.     Id. 

417 


THE  TRIAL  LAWYERS'  ASSISTANT. 

Payment  on  delivery.  In  arriving  at  such  intention,  it 
is  to  be  assumed  that  goods  are  not  to  be  delivered  without 
payment,  unless  provisions  are  made  for  credit. 

An  agreement  to  deliver  different  parcels  of  goods  at 
several  places  and  at  several  times,  without  stipulating  for 
credit,  implies  payment  to  be  made  on  the  delivery  of  each 
parcel. 

Advertised  proposals  for  work,  the  expense  of  which  is 
to  be  assessed  pursuant  to  certain  provisions  of  the  cor- 
poration charter;  proposals  made,  accepted,  and  contract 
made  without  provisions  as  to  time  and  manner  of  pay- 
ment, the  provisions  of  the  charter  govern  in  that  respect. 
Hunt  V.  The  City  of  Utica,  i8  N.  Y.  422,  445. 

Under  such  contract,  the  city  authorities  must  make  and 
collect  the  assessment  with  reasonable  diligence,  etc.  18 
N.  Y.  446. 

No  action  can  be  maintained  against  the  city,  until  such 
assessment  has  been  made,  or  the  officers  have  been  in  de- 
fault to  proceed,  etc.  Hunt.  v.  The  City  of,  Utica,  18  N. 
Y.  446. 

FliACE  OF  FERFOBMANCE:  LEX  LOCI. 

In  general,  the  rights  of  the  parties  to  a  contract  are 
determined  by  the  law  of  the  place  where  it  is  to  be  per- 
formed. Hyde  v.  Goodnow,  3  N.  Y.  266,  269  (1849). 
See  also  12  N.  Y.  258. 

An  application  made,  and  note  given,  by  a  resident  of 
Ohio,  to  an  insurance  company  in  this  State,  for  insur- 
ance, etc.,  is  made  in  this  State.  Id.  Though  made 
through  an  agent  residing  in  Ohio,  etc.     Id.  269. 

Interest.  A  contract  to  be  performed  in  another  State 
is  governed  by  the  laws  of  such  State  as  to  interest.  Bard 
V.  Poole,  12  N.  Y.  495,  500.     See  3  N.  Y.  266. 

A  company  in  Maryland,  not  authorized  to  take  more 
than  six  per  cenf.,  etc.  in  that  State,  is  not  restricted  thereby 
from  taking  greater  interest  under  the  laws  of  another 
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State  where  the  contract  is  to  be  performed.  12  N.  Y. 
500. 

As  to  interest  on  such  contracts,  the  lex  loci  of  the  for- 
eign State  governs.     122  N.  Y.  500. 

The  contracts  of  foreign  corporations  made  in  this  State, 
to  be  performed  here,  are  governed  by  the  laws  of  this 
State  as  to  the  interest  it  is  lawful  to  reserve.  Bard  v. 
Pool,  12  N.  Y.  495. 

Foreign  corporations.  May  make  and  enforce  within 
this  State  contracts  which,  by  its  character,  it  is  competent 
to  enter  into,  and  which  are  not  contrary  to  the  laws  of  this 
State.     Id.  500. 

Days  of  grace.  The  law  of  the  place  where  the  draft 
is  made  payable,  governs  as  to  its  being  with  or  without 
days  of  grace.     Bowen  v.  Newell,  13  N.  Y.  291. 

The  construction  and  effect  of  an  insurance  policy  made 
by  a  corporation  of  another  State,  are  governed  by  the 
laws  of  such  State.  St.  John  v.  American  Mutual  Life 
Insurance  Company,  13  N.  Y.  31. 

And  nothing  appearing  to  the  contrary,  a  wager  policy 
will  be  held  to  be  valid  by  the  laws  of  the  State,  as  at 
common  law.     Id. 

A  renewal  of  a  domestic  loan  in  another  State,  by  making 
new  notes  date  here,  is  under  the  laws  of  this  State. 
Jacks  V.  Nichols,  5  N.  Y.  178. 

The  law  of  the  place  does  not  govern  the  remedy,  etc. 
Id. 

FERFOBMANCE   OF   CONTRACT. 

There  must  be  full  performance,  to  entitle  a  party  to 
recover.  See  Smith  v.  Brady,  17  N.  Y.  173;  4  Id.  360;  9 
Id.  935- 

Excuse  for  non-performance. 

1.  "  Impossibility."     See  Jones  v.  Judd,  4  N.  Y.  411. 

2.  "  Act  of  Law."     Id. 
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3.  "  Accidental  fire."     Norton  v.  Woodruff,  2  N.  Y.  153. 

4.  "  By  floods."     Harmony  v.  Bingham,  12  N.  Y.  99. 
Substantial  performance.     Where  plaintiff   covenanted 

to  subscribe  for  certain  stock,  and  pay  ten  per  cent,  thereon, 
and  then  assign  and  transfer  it  to  defendant;  and  he  sub- 
scribed for  said  stock,  and  paid  the  ten  per  cent.,  but  was 
prevented  from  transferring  the  same,  because  of  a  by-law 
which  prohibited  any  transfer  of  stock  unless  thirty  per 
cent,  was  paid ;  the  plaintiff  then  tendered  to  the  defendant 
an  instrument  by  which  he  transferred  to  him  said  stock, 
and  constituted  him  his  attorney  to  transfer  it  in  the  books  : 
Held,  to  be  a  substantial  performance,  whether  the  instru- 
ment vested  the  legal  title  in  the  defendant  or  not.  Orr 
V.  Bigelow,  14  N.  Y.  556. 

Selection.  A  note  payable  at  a  future  day,  in  articles  to 
be  selected  by  the  payee,  or,  in  default,  in  money,  is  valid, 
though  the  payee  fail  to  select  within  the  time  specified. 
Gilbert  v.  Danforth,  6  N.  Y.  585. 

The  right  of  the  payee  to  make  selection  continues,  un- 
less the  maker  in  the  mean  time  pays  in  articles  of  his  own 
selection.     Id. 

The  payee  making  his  selection  after  the  time,  and  the 
maker  refusing  to  deliver,  he  will  be  liable  for  the  money. 
Id. 

Under  a  promise  to  pay  a  certain  sum  in  goods  at  a 
particular  store,  on  demand,  after  a  reasonable  notice  by 
the  debtor  to  the  payee  to  call  and  select  his  goods,  he 
may  remove  to  another  place,  on  giving  notice  of  such  in- 
tention.    Buck  V.  Burk,  18  N.  Y.  337. 

Nor  will  he  be  obliged  to  keep  as  large  an  assortment  as 
at  the  date  of  the  note.     Id. 

PARTIES  CONCLUDED  BY  CONTRACTS. 

When  the  agreement  is  to  pay  a  sum  in  land,  and  the 
party  is  not  in  default,  he  cannot  be  compelled  to  pay  in 
money.     Battle  v.  Rochester  City  Bank,  3  N.  Y.  88. 

420 


THE  TRIAL  LAWYERS'  ASSISTANT. 

Parties  are  concluded  by  their  contracts,  though  the 
terms  are  hard.  Sherman  v.  Mayor  of  New  York,  i  N. 
Y.  316. 

Extrinsic  evidence  to  show  the  value  of  work  when  it  is 
settled  by  agreement,  is  inadmissible.     Id. 

Change  of  Constitution  cannot  release  the  State  from 
its  contracts  with  individuals  or  associations.  In  Matter  of 
Henry  B.  Gibson,  21  N.  Y.  9,  15. 

In  the  general  banking  law,  a  reservation  to  the  legis- 
lature of  the  right  to  alter  or  repeal  the  same,  forms  a  part 
of  the  contract  with  associations  formed  under  it.  Id. 
16,  17;  II  N.  Y.  102;  14  Id.  336. 

To  pay,  in  land,  a  certain  sum,  a  party,  without  being  in 
default,  cannot  be  required  to  pay  in  money.  Battle  v. 
Rochester  City  Bank,  3  N.  Y.  88,  91. 

A  sum  receipted  on  a  contract  as  paid  in  money,  may 
be  proved  by  parol  to  have  been  paid  in  something  else. 
Id.  91. 

Performance  prevented  by  sickness.  When  the  contract 
is  entire,  nothing  but  the  default  of  the  defendant  will 
excuse  performance  by  plaintiff.  Wolfe  v.  Howes,  20  N. 
Y.  197,  200. 

But  when  the  party  performing  in  part,  has  been  pre- 
vented by  unavoidable  sickness  or  death,  from  completing 
it,  there  may  be  a  recovery  upon  the  quantum  meruit. 
Id.  200  to  204. 

In  such  case,  it  is  fair  and  legal  interpretation  that  the 
parties  would  perform,  etc.,  Deo  volente.     Id.  201. 

In  such  case,  the  complaint  being  upon  the  quantum 
meruit,  need  not  set  up  the  excuse  for  non-performance. 
Id.  203. 

If  the  defence  set  up  the  contract  and  non-performance, 
the  reply  may  set  up  the  excuse.     Id.  203. 

Destruction  of  the  subject.  One  contracting  to  build  a 
house  on  the  land  of  another,  which  is  destroyed  by  fire 
•before  it  is  completed,  is  liable  for  money  advanced  upon 
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the  contract,  and  also  for  damages  for  non-performance. 
Thompkins  v.  Dudley,  25  N.  Y.  272. 

Performance  prevented  by  act  of  law.  Where,  by  the 
terms  of  the  contract,  the  full  price  is  not  to  be  paid  until 
the  work  is  completed,  complete  performance  being  pre- 
vented by  act  of  law,  the  contractor  may  recover  pro  rata. 
Jones  V.  Judd,  4  N.  Y.  411. 

It  cannot  be  shown,  in  reduction  of  damages,  that  the 
work  done  was  less  expensive  than  that  which  remained 
to  be  done,  etc.     Id.  413. 

The  work  being  arrested  by  the  party,  the  contractor 
may  elect  to  treat  the  contract  as  rescinded,  and  go  for  the 
value,  etc.  on  the  quantum  meruit  counts.     Id.  413. 

Or  he  may  sue  on  the  contracts,  etc.     Id.  413. 

By  act  of  God,  etc.  A  party  prevented  from  perform- 
ing a  duty  imposed  by  law,  by  the  act  of  God,  is  excused. 
Harmony  v.  Bingham,  12  N.  Y.  99,  107. 

But  he  is  not  excused  thereby  from  the  performance  of 
his  express  contract.     12  N.  Y.  107. 

PARTY,   ADMISSIONS   OF. 

1.  Hearsay.  The  declaration  of  a  party  that  he  has 
heard  statements  inconsistent  with  the  testimony  of  his 
own  witnesses,  is  not  admissible  to  show  his  bad  faith. 
Stephens  v.  Vroman,  16  N.  Y.  381. 

2.  The  nature  of  hearsay  evidence  is  not  changed  by  the 
channel  through  which  it  comes.     Id. 

3.  In  an  answer.  After  a  demurrer  to  one  of  several 
defenses  is  allowed,  such  defense  is,  in  effect,  stricken  from 
the  record,  and  cannot  be  regarded  on  the  trial  as  admis- 
sion of  facts  by  the  defendant.  Matthews  v.  Beach,  8 
N.  Y.  173. 

4.  Silence  under  repeated  charges.  Where  a  person,  be- 
ing charged  with  a  fact,  denies  it,  but  remains  silent  when 
the  charge  is  repeated,  it  is  for  the  jury  to  say  whether  his 
silence  is  a  virtual  admission.     See  21  N.  Y.  27. 
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5.  Upon  the  question  of  a  revocation  of  a  will,  no  dec- 
larations by  the  testator,  except  those  accompanying  the 
act,  etc.,  are  competent  evidence.  Waterman  v.  Whitney, 
II  N.  Y.  157:  Per  Sheldon,  J. 

6.  They  are  shown  as  a  part  of  the  res  gesta,  to  show 
the  intent  with  which  the  act  was  done.     Id. 

7.  Resisting  the  will  on  the  ground  of  mental  incapacity, 
his  subsequent  statements  may  be  recited  with  other  evi- 
dence tending  to  prove  want  of  capacity.     Id. 

8.  So  also  are  his  prior  statements.     Id. 

9.  But  they  are  competent  only  as  tending  to  prove  the 
testator's  mental  condition  at  the  time  of  executing  the 
will.     Id. 

10.  Revocation,  fraud  or  duress.  The  testator's  dec- 
larations, not  part  of  the  res  gestce,  are  to  be  excluded  when 
sought  to  prove  revocation,  fraud,  or  duress  in  procuring 
the  execution  thereof.     Id. 

11.  The  declarations  of  a  party  in  possession  of  land 
are  competent  evidence  against  him  and  those  claim- 
ing under  him,  as  to  the  character  of  his  possession, 
and  the  title  by  which  he  claims.  Pitts  v.  Wilder,  i 
N.  Y.  525. 

12.  Joint  contractors,  not  partners.  The  admission  of  one 
cannot  deprive  the  other  of  his  defense,  where  both  are 
sued  upon  the  contract.  Lewis  v.  Woodworth,  2  N.  Y. 
512. 

13.  The  agent  or  joint  conspirator  of  a  party.  The  acts 
or  admissions  of  such  cannot  be  received  in  evidence 
against  such  party,  until  the  existence  of  such  relation  be- 
tween them  is  established.  Lee  v.  Bennett,  Howard's  Ap- 
peal Cases,  187. 

14.  Agent  of  common  carrier.  His  declarations  are  ad- 
missible, etc.  against  his  principal.  M'Colter  v.  Hooker, 
8  N.  Y.  497. 

15.  Personal  injuries.  Plaintiff's  declarations,  made 
several  days  after  the  commission  of  the  wrong,  are  not 

423 


THE  TRIAL  LAWYERS'  ASSISTANT. 

competent  evidence  on  his  own  behalf  to  show  that  he  was 
injured.     Caldwell  v.  Murphy,  ii  N.  Y.  416. 

16.  But  his  complaint  at  the  time  of  pain  and  distress, 
in  connection  with  other  testimony,  is  admissible.     Id. 

17.  The  admissions  of  a  previous  owner  of  a  chose  in 
action  are  not  evidence  against  a  bona  fide  purchaser,  pay- 
ing a  full  consideration.     Towsley  v.  Barry,  16  N.  Y.  497. 

18.  But  the  declarations  of  an  assignor  yet  in  the  pos- 
session of  the  property,  though  after  the  execution  of  the 
assignment,  are  admissible.  Adams  v.  Davidson,  10  N. 
Y.  309. 

19.  Declarations  of.  an  intestate.  The  declarations  of 
an  intestate,  touching  his  title  to  personal  property,  are 
evidence  against  the  administrators :  Per  Denio,  J.  Brown 
V.  Mailler,  12  N!  Y.  118. 

20.  But  not  against  other  parties  claiming  title  under 
the  deceased.    Id. 

PKINCIPAI-  AND  AGENT— WHO  IS  AN  AGENT. 

1.  Banks  as  agents.  A  country  bank  sending  to  an 
Albany  bank  an  endorsed  bill  of  exchange  payable  in  New 
York,  for  collection,  the  Albany  bank  becomes  its  agent, 
etc.  Montgomery  County  Bank  v.  Albany  City  Bank,  7 
N.  Y.  459- 

2.  The  Albany  bank  endorsing  and  transmitting  it  to 
its  own  corresponding  bank  in  New  York,  is  answerable 
for  any  negligence  in  presenting  it.     Id. 

3.  The  New  York  bank  becomes  the  agent  of  the  Albany 
bank,  and  is  responsible  to  it  for  breach  of  duty.     Id. 

4.  Partners  as  agents.  In  partnerships,  each  partner  is 
the  agent  of  his  partners,  for  the  purpose  of  making  all 
contracts  within  the  scope  of  the  partnership  business. 
Sage  V.  Sherman,  2  N.  Y.  417:  Per  Strong,  J.  Van 
Keuren  v.  Parmerlee,  2  N.  Y.  523 ;  Per  Bronson,  J. 

5-  But  the  dissolution  of  the  partnership  terminates  such 
agency.     Id. 
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FRINCIPAI.  AND  AGENT— AUTHORITY  OF  AGENT. 

An  agent  must  act  within  the  scope  of  his  authority  to 
bind  his  principal.     Brisbane  v.  Adams,  3  N.  Y.  129. 

The  principal,  not  being  bound  by  an  unauthorized  con- 
tract made  by  his  agent,  cannot  maintain  an  action  thereon. 
Id. 

Seal.  An  authority  to  an  agent  to  execute  an  instru- 
ment under  seal,  must  be  conferred  by  an  instrument  undSr 
seal.     Worwall  v.  Munn,  5  N.  Y.  229,  233. 

But  an  agent  authorized  by  parol  to  contract  for  his 
principal,  and  executing  an  agreement  in  his  principal's 
name,  under  seal,  it  will  be  good  as  a  simple  contract. 
Id.  233. 

Discretionary  power  committed  to  an  agent  is  not  lim- 
ited,'so  long  as  exercised  in  good  faith.  Pratt  v.  Hudson 
River  Railroad  Company,  21  N.  Y.  312;  21  Id.  395:  Per 
Selden,  J. 

The  power  of  an  agent  does  not  depend  upon  the  reason- 
ableness of  its  exercise.     Id :  Per  Selden^  J. 

President  of  a  bank.  A  general  authority  to  the  presi- 
dent of  a  bank  to  certify  checks  drawn  upon  it,  does  not 
extend  to  checks  drawn  by  himself.  Claflin  v.  Farmers 
and  Citizens'  Bank,  25  N.  Y.  293. 

An  agent,  employed  to  loan  money  for  his  principal,  con- 
tracting for  an  additional  bonus  for  himself,  does  not,  in 
that,  represent  his  principal.  Condit  v.  Baldwin,  21  N.  Y. 
223. 

Such  agreement  of  the  agent,  without  the  knowledge  of 
his  principal,  does  not  make  the  contract  usurious,  etc.    Id. 

Oath  of  agent.     When  the  statute  requires  the  oath  of 
the  principal,  it  cannot  be  satisfied  with  the  oath  of  the 
agent.     People  v.  Flemming,  2  N.  Y.  484 :  Per  Strong,  J. 
PRINCIPAL   AND    AGENT— HIS    DUTY. 

Judgment.  He  is  only  bound  to  exercise  the  judgment 
and  skill  of  prudent  owner,  etc.  Milbank  v.  Dennistown, 
21  N.  Y.  386,  387. 
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Discretion.  Where  discretion  in  the  exercise  of  his  trust 
is  committed  to  the  agent  or  factor,  he  is  only  bound  to  the 
exercise  of  good  faith,  and  reasonable  prudence  and  skill. 
Id. 

Where  there  is  no  evidence  tending  to  show  a  violation 
of  instructions  by  an  agent,  it  is  error  to  submit  such  ques- 
tion to  the  jury.     Id. 

An  agent  receiving  an  order  for  the  work  of  his  prin- 
cipal, after  the  termination  of  his  agency,  is  bound  to  com- 
municate the  same  to  his  former  principal,  etc.  Edmond- 
ston  V.  Hartshorn,  19  N.  Y.  9. 

PRINCIPAL  AND   AGENT— HIS  DISABILITY. 

Cannot  act  for  both  parties.  In  making  a  contract  re- 
quiring the  exercise  of  discretion,  one  cannot  act  as  the 
agent  of  both  parties.  The  New  York  Central  Insurance 
Company  v.  National  Insurance  Company,  14  N.  Y.  85. 

Equity  will  relieve.  In  such  case,  equity  will  avoid  the 
contract  on  the  application  of  either  party.     Id. 

PRINCIPAL     AND     AGENT— 'WHEN     THE     PRINCIPAL     IS 
BOUND  BY  THE  ACTS  OF  HIS  AGENT. 

A  local  agent  of  the  insurers,  "  regularly  appointed 
agent  and  surveyor  of  the  company,  and  duly  authorized 
to  take  applications  for  insurance,"  is  not  authorized  to 
approve  of  subsequent  insurance  required  to  be  approved 
of  by  the  insurers.  Wilson  v.  The  Genesee  Mutual  Insur- 
ance Company,  14  N.  Y.  418. 

The  authority  of  the  agent  is  limited  to  that  expressly 
given,  etc.     Id.  420. 

The  unauthorized  act  of  an  agent  is  not  binding  upon 
his  principal.     13  N.  Y.  611. 

A  principal,  who  neither  authorizes  nor  ratifies  a  willful 
trespass  committed  by  his  agent,  is  not  liable  therefor. 
Vanderbilt  v.  Turnpike  Company,  2  N.  Y.  479. 

Corporation.  Nor  is  a  corporation  liable  for  a  willful 
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trespass  of  a  person  employed  by  it,  though  the  act  should 
be  sanctioned  by  its  general  agent.    Id. 

The  principal  is  bound  by  the  act  of  his  agent  only  so 
far  as  the  agent  is  acting  in  the  course  of  his  employment. 
Weisser  v.  Denisson,  lo  N.  Y.  68. 

Representations  outside  of  his  authority.  Where  an 
agent  or  partner  maljces  a  representation  of  a  fact  outside 
tTiB  terms  -of  his  authority,  and  which  from  its  nature  rests 
peculiarly  within  his  knowledge,  upon  the  faith  of  which 
another  party  acts,  the  principal  or  firm  may  not  con- 
trovert such  fact.    Griswold  v.  Haven,  25  N.  Y.  595. 

Imtnediate  employer.  The  immediate  employer  is  liable 
for  injuries  occasioned  by  the  negligence  of  his  agents  or 
servants.     Blake  v.  Ferris,  5  N.  Y.  48. 

Respondeat  superior.  To  him,  the  principle  respondeat 
superior  applies.     Id. 

Servants  of  contractors.  A  person  letting  the  contract 
for  the  construction  of  his  work,  at  a  stipulated  price,  is 
not  responsible  for  the  servants  of  the  contractor.     Id. 

His  endorsement.  An  agent  intrusted  with  negotiable 
paper,  transferable  by  his  endorsement,  passes  legal  title 
thereto  by  such  endorsement.  Case  v.  The  Merchants' 
Banking  Association,  4  N.  Y.  166. 

The  transferee.  The  transferee,  having  no  knowledge 
of  his  agency,  is  not  responsible  for  his  misapplication  of 
the  funds  received.     Id. 

Subscribing  for  stock.  The  act  of  subscribing  for  stock 
for,  and  at  the  request  of,  his  principal,  is  the  act  of  the 
principal.     Burr  v.  Wilcox,  22  N.  Y.  552,  553. 

Although  done  in  his  name  for  his  principal.    Id.  552. 

Ratification  of  an  unauthorized  act,  etc.  Such  ratifica- 
tion operates  per  se  as  an  adoption  of  the  act,  and  not 
merely  as  presumptive  evidence  that  the  act  was  originally 
done  by  authority.  Commercial  Bank  of  Bufifalo  v.  War- 
ren, 577. 
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Duty  of  agent  after  the  termination  of  his  agency. 
Where  a  letter  has  been  transmitted  to  such  agent  before, 
but  received  after  the  termination  of  his  agency,  contain- 
ing orders,  etc.,  it  is  his  duty  to  transmit  such  letter  to 
his  principal.     Edmondston  v.  Hartshorn,  19  N.  Y.  9. 

The  belief  of  the  agent  that  his  former  principal  would 
not  be  able  to  fill  the  order,  furnishes  no  excuse  for  his 
neglect  to  transmit  the  order.     Id. 

Broker  presumption.  One  directing  a  broker  to  pur- 
chase stock  for  him,  must,  in  the  absence  of  contrary  evi- 
dence, be  presumed  as  consenting  to  its  purchase  accord- 
ing to  the  custom  of  brokers.  Horton  v.  Morgan,  19  N. 
Y.   170. 

Where  the  broker  is  to  make  an  advance  upon  the  se- 
curity of  the  stock,  he  may  properly  buy  it  in  his  -  own 
name.     Id. 

In  such  case  he  is  not  bound  to  keep  the  stock  separate 
from  his  own.     Id. 

An  agent  is  not  liable,  in  the  exercise  of  a  sound  discre- 
tion, acting  within  the  terms  of  his  instructions.  Millbank 
V.  Denniston,  21  N.  Y.  386. 

As  to  town  corporations  authorized  by  special  act  to 
borrow  money  and  invest  in  railroad  stock,  see  Starin 
V.  The  Town  of  Genoa,  23  N.  Y.  439. 

President  of  a  hank.  A  general  authority  to  the  presi- 
dent to  certify  checks  drawn  upon  the  bank  does  not 
authorize  him  to  certify  his  own  checks.  Claflin  v.  Farm- 
ers' Bank,  25  N.  Y.  293. 

To  insure.  An  authority  of  an  agent  to  insure  the  prop- 
erty of  his  principal  does  not  authorize  him  to  insure  in  a 
mutual  company  making  his  principal  an  insurer  of  others. 
White  v.  Madison,  26  N.  Y.  117. 

The  principle  discussed  by  Denio,  J.,  upon  which  an 
agent  makes  himself  liable  while  making  a  contract  in 
behalf  of  his  principal.     Id. 

His  liability  is  on  the  ground  that  he  warrants  his  au- 
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thority,    and   not   that  the   contract   is   deemed   his   own. 
Id. 

PERSON,   INJURED. 

Declarations  of  injured  person  as  to  injury,  expressions 
of  pain,  suffering,  etc.  Travelers'  Ins.  Co.  v.  Morley, 
Book  19,  U.  S.  Sup.  Ct.  437.    Law  ed. 

PROMISE,    BREACH   OF.      DAMAGES. 

In  a  breach  of  promise  of  marriage,  the  amount  of  the 
defendant's  property  is  very  material  as  showing  what 
would  have  been  the  station  of  plaintiff  in  society  if  the 
defendant  had  not  broken  his  promise.  125  N.  Y.  220. 
And  evidence  of  the  reputation  which  the  defendant  en- 
joys for  wealth,  is  not  objectionable.     Id.  221. 

FRIVII.EGED    COMMUNICATION. 

When  attorney  will  be  compelled  to  testify.  How  long 
privilege  continues.  Blackburn  v.  Crawfords,  Book  18, 
U.  S.  Sup.  Ct.  186.     Law  Ed. 

When  admissible,  see  Green  v.  R.  R.  191  N.  Y.  201 
(N.  Y.  1902) ;  171  N.  Y.  106,  166. 

RES  GESTAE. 

By  Res  Gestae  is  meant  the  transaction ;  thing  done,  the 
subject-matter. 

The  natural  language  of  suffering  such  as  screams  in 
cases  of  personal  injury,  are  admissible  in  evidence.  99 
N.  Y.  136. 

See  Injuries, — Personal.  While  evidence  of  declara- 
tions which  are  of  an  involuntary  nature  indicating  pain 
or  suffering,  such  as  sudden  or  involuntary  groans, 
screams  or  sighs,  resulting  from  a  touch,  movement,  or 
contact  with  a  foreign  substance,  are  competent,  the  evi- 
dence of  statements  made  long  after  the  injury,  as  to  the 
effect  of  the  injury  or  as  to  the  suffering  endured  therein, 
is  not  competent.  48  Hun,  N.  Y.  169;  105  N.  Y.  294; 
45  Id.  574;  44  Hun,  N.  Y.  119;  7  N.  Y.  St.  R.  395.    In 
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an  action  for  personal  injuries,  evidence  of  simple  declara- 
tions of  the  plaintiff,  made  some  time  after  the  injury 
not  to  a  physician  for  the  purpose  of  being  attended  to 
personally,  simply  that  he  or  she  is  then  suffering  pain,  is 
inadmissible  in  plaintiff's  own  behalf.  105  N.  Y.  294. 
Citing  II  N.  Y.  416;  28  Id.  344;  145  Id.  579;  99  Id. 
136.  It  is  also  error  to  permit  the  same  witness  to 
prove  declarations  of  the  plaintiff  that  her  arm  pained  her 
very  much,  even  though  at  the  time  she  showed  her  arm 
and  it  was  swollen  and  red.  The  appearance  of  the  arm  he 
could  describe,  but  the  declaration  that  it  pained  her  very 
badly  is  mere  hearsay  and  could  not  ■  be  permitted.  Id. 
In  an  action  for  personal  injuries  occasioned  by  the  al- 
leged negligence;  it  is  proper  to  show  that  the  plaintiff 
wnen  taken  out  in  a  carriage,  some  weeks  after  the  in- 
jury, complained  of  pain.  16  State  R.  341 ;  99  N.  Y.  136. 
Complaint  made  directly  after  accident  admissible.  44 
Hun,  N.  Y.  12,  citing  99  N.  Y.  136,  distinguishing  7  Cent. 
R.  702.  Complaints  of  pain  m.ade  eight  months  after 
injury  inadmissible.  Such  evidence  is  not  admissible  as  a 
part  of  the  res  gesta,  as  the  complaints  occurred  at  a 
time  too  remote  from  the  injury,  nor  is  it  admissible 
from  necessity,  as  the  plaintiff  is  a  competent  witness  to 
swear  to  his  feelings  at  the  time  of  the  examination.  Id. 
In  an  action  for  personal  injuries  declarations  of  the 
plaintiff  to  a  friend,  not  a  physician,  made  four  days  after 
injury  complained  of  as  to  the  pains  which  plaintiff  then 
felt, — Held  admissible.  44  Hun,  N.  Y.  iig,  citing  and 
explaining,  i  Kern.  N.  Y.  416 ;  35  N.  Y.  487 ;  45  Id.  574 ;  90 
Id.  136;  95  Id.  274;  25  Hun,  N.  Y.  561.  In  an 
action  to  recover  damages  for  personal  injuries,  com- 
plaints three  months  after  injury  were  admissible  as.  30 
Hun,  N.  Y.  437,  citing  63  N.  Y.  186.  General  questions 
as  to  whether  plaintiff  complained  of  pain.  Held  objec- 
tionable because  not  referring  to  any  particular  time  so 
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near  the  injury  as  to  show  them  proper.  21  N.  Y.  St.  R. 
633 ;  s.  c.  N.  Y.  Supp.  254. 

It  is  admissible  to  show  fraudulent  transactions,  ap- 
proximate in  time,  and  similar  in  character,  in  an  action 
to  set  aside  a  sale  of  chattels  on  the  ground  of  fraud. 
149  N.  Y.  33. 

Evidence  as  to  the  condition  of  other  trees  in  a  vicinity 
may  be  shown  in  an  action  for  injury  to  trees  by  escaping 
gas.    148  N.  Y.  112. 

Price  paid  by  administrator  a  few  days  prior  on  a  fore- 
closure of  a  similar  interest  at  private  sale  is  competent 
against  him  on  the  question  of  improvement  sale.  144 
N.  Y.  563. 

In  slander  it  is  competent  on  the  question  of  damages 
to  prove  that  the  plaintiff  has  a  family  of  young  children 
who  would  be  disgraced.     135  N.  Y.  609. 

In  an  action  for  slander  it  is  permissible,  to  prove,  to 
show  malice,  a  repetition  by  the  defendant,  before  the 
commencement  of  the  action,  of  the  slander  charged  in 
the  complaint.     Id. 

In  an  action  for  conversion  evidence  of  original  cost  of 
machinery  is  admissible.     141  N.  Y.  104. 

On  the  question  of  negligence,  evidence  that  others  had 
for  a  long  time  been  decried  by  the  same  printed  state- 
ments is  admissible.     141  N.  Y.  100. 

In  an  action  against  a  physician  for  malpractice,  com- 
plaints of  the  plaintiff  to  the  attending  physician  with  a 
view  to  having  him  relieve  the  tight  bandage,  which  was 
alleged   to  have   caused   the   injury,   is   admissible.      139 

N.  Y.  I. 

Where  goods  have  been  obtained  through  false  rep- 
resentations, evidence  of  similar  representations  made  to 
others  is  admissible.  142  N.  Y.  644. 

Where  part  of  the  actual  rentals  of  plaintiff's  property 
cannot  be  conveniently  given  in  an  action  against  an  ele- 
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vated  railroad,  its  place  may  be  supplied  by  part  of  the  de- 
preciation in  rental  values  of  similar  properties  on  the 
same  street,  and  of  an  increase  in  neighboring  streets. 
144  N.  Y.  115. 

REPORTS 

Of  cases  and  printed  copies  of  laws  of  other  states  may 
be  received  in  evidence.     N.  Y.  Code  Civ.  Pro.  §  942. 

RECORDS. 

Clerk  to  search  files  of  office  and  furnish  transcript  or 
certificate  of  public  records  on  application.  N.  Y.  Code 
Civ.  Pro.  §  961. 

RECORDS,  PROOF  OF,  ETC. 

N.  Y.  Code  Civ.  Pro.,  §  962,  provides  that  nothing  in 
title  fourth  of  chapter  9  prevents  the  proof  of  a  fact,  act, 
record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  of  the  common  law,  or  by  any  other 
competent  proof. 

RECORD. 

A  written  memorial  made  by  a  public  officer  authorized 
by  law  to  perform  that  function,  and  intended  to  serve 
as  evidence  of  something  written,  said,  or  done.  6  Call. 
Va.  78;  I  Dan.  Ky.  595. 

Records  may  be  either  of  legislative  or  judicial  acts. 
Memorials  of  other  acts  are  sometimes  made  by  statutory 
provisions. 

Legislative  acts.  The  acts  of  congress  and  of  the  several 
legislatures  are  the  highest  kind  of  records.  The  printed 
journals  of  congress  have  been  so  considered,  i  Wharton, 
Dig.  Evidence,  PI.  112.    And  see  Dougl.  593;  Cowp.  17. 

The  proceedings  of  the  courts  of  common  law  are  rec- 
ords. But  every  minute  made  by  a  clerk  of  a  court  for  his 
own  future  guidance  in  making  up  his  record  is  not  a 
record.    4  Wash.  C,  C.  698.    See  10  Penn.  St,  157;  2  Pick. 
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Mass.  448;  4  N.  H.  450;  6  Id.  567;  5  Ohio  St.  545;  3 
Wend.  N.  Y.  267 ;  2  Vt.  573 ;  6  Id.  580 ;  5  Day,  Conn.  363 ; 
3  T.  B.  M(3nr.  Ky.  63. 

Proceedings  in  courts  of  chancery  are  said  not  to  be, 
strictly  speaking,  records;  but  they  are  so  considered. 
Gresley,  Ev.  loi.  And  see  8  Mart.  La.  N.  S.  303 ;  i  Rawle, 
Penn.  381 ;  8  Yerg.  Tenn.  142 ;  i  Pet.  C.  C.  352. 

The  legislatures  of  the  several  states  have  made  the 
enrolment  of  certain  deeds  and  other  documents  neces- 
sary in  order  to  perpetuate  the  memory  of  the  facts  they 
contain,  and  declared  that  the  copies  thus  made  should 
have  the  effect  of  records. 

The  fact  of  an  instrument  being  recorded  is  held  to 
operate  as  a  constructive  notice  upon  all  subsequent  pur- 
chasers of  any  estate,  legal  or  equitable,  in  the  same 
property.     I  Johns.  Ch.  N.  Y.  394. 

But  all  conveyances  and  deeds  which  may  be  de  facto 
recorded,  are  not  to  be  considered  as  giving  notice :  in 
order  to  have  this  effect,  the  instruments  must  be  such  as 
are  authorized  to  be  recorded,  and  the  registry  must  have 
been  made  in  compliance  with  the  law,  otherwise  the 
registry  is  to  be  treated  as  a  mere  nullity,  and  it  will  not 
affect  a  subsequent  purchaser  or  incumbrancer  unless  he 
has  such  actual  notice  as  would  amount  to  a  fraud,  i 
Schoales  &  L.  157;  2  Id.  68;  4  Wheat.  466;  i  Binn.  Penn. 
40;  I  Johns.  Ch.  N.  Y.  300;  i  Story,  Eq.  Jur.  §§  403, 
44;  5  Me.  272. 

By  the  constitution  of  the  United  States,  art.  4,  s.  i, 
it  is  declared  that  "  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state;  and  the  congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof."  In  pursuance  of  this  power,  congress  have 
passed  several  acts  directing  the  manner  of  authenticating 
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public  records.  See  Act  of  Congress  May  26,  1790,  §  i,  i 
U.  S.  Stat,  at  Large,  122;  Mar.  27,  1804;  2  U.  S.  Stat, 
at  Large,  298;  Mar.  2,  1849;  9  U.  S.  Staf.  at  Large,  350. 

RECORD   OF  JUDGMENT  AS   EVIDENCE. 

Of  a  sister  State.  A  duly  authenticated  copy  of  the 
record  of  a  court  of  a  sister  State,  having  jurisdiction  of 
the  parties  and  the  subject  matter,  is  conclusive  evidence 
here  between  the  parties  and  their  privies,  concerning  the 
same  subject  matter,  on  all  questions  litigated  and  decided 
in  such  foreign  court.    Dobson  v.  Pearce,  12  N.  Y.  156. 

Judgment  record.  When  the  pleadings  in  the  action 
put  in  issue  the  title  to  only  a  part  of  the  premises,,  a 
judgment  in  such  action  is  evidence  of  title  only  as  to 
such  part  of  the  premises,  as  was  in  issue.  Dunckel  v. 
Wiles,  II  N.  Y.  420. 

Proof  aliunde.  What  particular  part  was  thus  adjudi- 
cated may  be  proved  aliunde.     Id. 

Onus,  Estoppel.  The  party  setting  up  the  former  re- 
covery as  an  estoppel,  must  prove  afHrmatively  that  the 
title  to  that  particular  part  was  adjudicated.     Id. 

Judgment  roll  between  same  parties  in  another  suit, 
may  be  received  as  evidence  of  the  partnership  of  one  of 
the  parties.    20  N.  Y.  246. 

Even  though  judgment  was  obtained  by  default.  Id. 
246. 

Establishing  ancient  boundary,  &c.  As  to  what  is  to  be 
deemed  admissible  as  evidence  against  defendants  claiming 
under  the  Rochester  patent,  &c.,  see  Hurst  v.  Johnson,  19 
N.  Y.  279. 

RECORDS 

Of  United  States  Courts,  copies  of  as  evidence.  See 
N.  Y.  Code  Civ.  Pro.  §  943.  This  section  reads  as 
follows : 

A  copy  of  the  record,  or  any  other  proceeding,  of  a 
court  of  the  United  States,  is  evidence,  when  certified  by 

434 


THE  TRIAL  LAWYERS'  ASSISTANT. 

the  clerk  or  officer,  in  whose  custody  it  is  required  by  law 
to  be. 

Records  and  papers  in  certain  offices  presumptive  evi- 
dence. N.  Y.  Code  Civil  Pro.  §  933.  This  section  reads 
as  follows : 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded, 
pursuant  to  law,  in  a  public  office  of  the  State,  the 
officer  having  charge  of  which  has,  pursuant  to  law,  an 
official  seal ;  or  with  the  clerk  of  a  court  of  the  State ;  or 
with  the  clerk  or  secretary  of  either  house  of  the  Legisla- 
ture, or  of  any  other  public  body  or  public  board,  created 
by  authority  of  a  law  of  the  State,  and  having,  pursuant  to 
law,  a  seal ;  or  a  transcript  from  a  record,  kept,  pursuant 
to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, is  evidence,  as  if  the  original  was  produced.  But 
to  entitle  it  to  be  used  in  evidence,  it  must  be  certified  by 
the  clerk  of  the  court,  under  his  hand  and  the  seal  of  the 
court ;  or  by  the  officer  having  the  custody  of  the  original ; 
or  his  deputy  or  clerk,  appointed  pursuant  to  law,  under 
his  official  seal  and  the  hand  of  the  person  certifying,  or 
by  the  presiding  officer,  secretary,  or  clerk  of  the  public 
body  or  board,  appointed,  pursuant  to  law,  under  his 
hand,  and,  except  where  it  is  certified  by  the  clerk  or  sec- 
retary of  either  house  of  the  Legislature,  under  the  official 
seal  of  the  body  or  board.  See  also  158  N.  Y.  470,  afif'g 
I  App.  Div.  387;  153  N.  Y.  381,  aff'g  7  App.  Div.  N.  Y. 
468;  133  N.  Y.  178;  104  Id.  157. 

RELEVANCY  OF  EVIDENCE. 

The  evidence  offered  must  correspond  with  the  allega- 
tions, and  be  confined  to  the  points  in  issue.  Powell  on 
Evidence,   135. 

When  testimony  will  aid  in  showing  which  party  is  tell- 
ing the  truth  as  to  any  material  fact  in  issue,  it  is  admissi- 
ble.    78  N.  Y.  90. 

Evidence  must  be  relevant  to  the  issue,  and  tend  to 
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prove  it.  It- is. inadmissible  if  too  remote  and  conjectural. 
31  N.  Y.  67.  When  required  the  party  offering  evidence 
must  first  show  its  relevancy.    3  E.  D.  Smith,  N.  Y.  302. 

Merely  because  it  is  inconclusive  evidence  is  not  in- 
competent. A  witness  may  testify  to  the  existence  of 
spots  of  blood  upon  the  clothes  of  a  person  charged  with 
murder,  without  calling  for  a  chemical  analysis.  35  N.  Y. 
49. 

In  order  to  be  relevant  it  is  not  necessary  that  the  evi- 
dence should  bear  directly  upon  the  issue.  It  is  admissible 
if  it  tends  to  prove  the  issue,  or  constitutes  a  link  in  the 
chain  of  proof,  although  alone,  it  would  not  support  a 
verdict  in  accordance  with  it.  Watts  &  Serg.  41 1 ;  2 
McLean,  596;  4  Sm.  &  Marsh.  312.  Nor  is  it  essential 
that  its  relevancy  should  appear  when  it  is  offered,  it 
being  the  ordinary  course  to  receive,  at  any  proper  and 
convenient  stage  of  the  trial,  in  the  discretion  of  the  court, 
any  evidence  which  counsel  shows  will  be  rendered  ma- 
terial by  other  evidence  which  he  undertakes  to  introduce. 
If  it  is  not  thus  afterward  connected  with  the  issue  it  is 
to  be  laid  out  of  the  case.  19  Wend.  N.  Y.  203;  10  Ala. 
355;  6  Id.  390,407. 

Evidence  of  collateral  facts  is  as  a  rule  inadmissible,  but 
there  are  some  exceptions  to  this  rule  such  as  evidence  of 
knowledge,  intent,  and  the  like. 

SEPARATION  AGREEMENTS. 

Between  husband  and  wife  void  as  against  public  policy. 
113  N.  Y.  430.  See  Brightley's  Digest,  art.  Husb.  &  W. ; 
29  Misc.  666;  13  Id.  594;  5  Id.  555.  Contra.  Pettit  v. 
Pettit,  107  N.  Y.  667;  Galusha  v.  Galusha,  106  N.  Y. 
and  s.  c.  in  138  N.  Y.  272;  Campbell  Case  in  102;  Magee 
V.  Magee,  67  Barb.  The  distinction  seems  to  be  that  when 
parties  have  already  separated  that  the  agreement  is  valid, 
but  the  separation  must  have  taken  place. 

See  generally  as  to  separation  agreements  between  hus- 
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band  and  wife.     Atherton  v.  Atherton,  155  N.  Y.   129; 
92  Hun,  N.  Y.  318;  71  N.  Y.  St.  R.  596. 

SUBPOENA  DUCES  TECUM. 

If  the  production  of  any  documents  be  required  which 
are  in  the  hands  of  any  witness,  this  form  of  subpoena 
must  be  employed.  This  is  also  a  printed  form,  and,  in 
its  substance,  is  similar  to  the  ordinary  subpcena,  save  only 
that  it  commands  the  witness  to  bring  with  him  the  docu- 
ments required  to  be  produced.  These  documents  must 
be  specified  upon  the  face  of  the  writ,  and  care  must  be 
taken  to  make  the  specification  sufficiently  full  and  ex- 
planatory, so  that  what  is  required  may  clearly  appear. 
See  Stalker  v.  Gaunt,  12  L.  O.  124  (126).  To  this  a 
general  requisition  may  be  advantageously  subjoined, 
when  a  class  of  documents,  such  as  correspondence  or  the 
like,  are  required,  and  there  may  possibly  be  other  docu- 
ments beside  those  which  are  specified. 

When  prepared,  it  must  be  signed  and  served  in  pre- 
cisely the  same  manner  and  with  the  same  incidents  as  an 
ordinary  subpoena,  save  only  that  a  copy  must,  in  all  cases, 
be  served  instead  of  a  ticket. 

This  form  of  writ  is  equally  available  against  a  party 
to  the  action  as  against  an  ordinary  witness,  and  may  be 
issued  for  the  purposes  of  his  examination,  either  at  the 
actual  trial,  or  previously  under  the  powers  of  the  code. 

A  party  or  witness  served  with  this  form  of  subpoena 
is  as  fully  bound  to  produce  the  documents  required,  as 
he  is  to  appear  and  give  evidence.  His  mere  appearance 
without  producing  them,  will  be  wholly  unavailing  to 
prevent  his  being  charged  with  a  contempt  and  its  conse- 
quences. Lane  v.  Cole,  12  Barb,  N.  Y.  680;  Bonesteel  v. 
Lynde,  8  How.  226;  affirmed,  8  How.  352;  Mitchell's  case, 
12  Abb.  249.  But,  although  obliged  to  bring  the  docu- 
ments into  court,  it  is  within  the  discretion  of  the  court 
to  order  that  he  be  not  compelled  to  discover  them  in 
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evidence  when  so  brought.  See  Bonesteel  v.  Lynde, 
supra;  Stalker  v.  Gaunt,  12  L.  O.,  124.  Nor  can  a  witness 
be  compelled  to  produce  documents  which  are  not  under 
his  personal  control,  or  which  he  cannot  be  obliged  to  dis- 
cover. As  to  the  usual  privilege  of  an  attorney  with  ref- 
erence to  his  client's  papers,  see  Mallory  v.  Benjamin,  9 
How.  419.  Not  so,  however,  where  there  is  a  fraudu- 
lent combination  between  the  attorney  and  the  client 
to  prevent  their  production.  People  __  v.  Sheriff  of 
New  York,  29  Barb.  N.  Y.  622;  7  Abb.  96.  And 
it  has  been  held  that  the  privilege  in  question  is  no  longer 
existent. 

The  production  of  a  chattel  upon  the  trial  cannot,  it  has 
been  held,  be  compelled  in  this  manner.  See  Hunter  v. 
Allen,  35  Barb.  N.  Y.  42. 

In  the  report  of  People  v.  Sheriff  of  New  York,  7  Abb. 
96  (98),  will  be  found  a  form  of  commitment  for  con- 
tempt for  disobedience  of  a  subpoena  of  this  nature,  given 
in  extenso. 

In  Clyde  v.  Rogers,  24  Hun,  N.  Y.  146,  a  subpoena 
calling  for  forty-five  or  fifty  books  was  set  aside  by  the 
court  on  application.  The  court  holding  that  the  plain- 
tiff should  allow  the  defendant  to  inspect  the  books,  or 
produce  copies  of  them.  Usually  it  is  in  the  discretion 
of  the  court  which  makes  the  order,  whether  to  set  aside 
a  subpoena  duces  tecum.  It  is  also  within  the  discretion 
of  the  court  whether  permission  shall  be  granted  defend- 
ant to  inspect  and  copy  plaintiff's  books.  87  N.  Y.  285; 
94  N.  Y.  542;  II  N.  Y.  Weekly  Dig.  308. 

The  following  sections  of  the  New  York  Code  of  Civil 
Procedure  relating  to  the  subpoena  duces  tecum  have  been 
adopted  in  many  states  : 

§  866.  The  record  of  a  conveyance  of  real  property,  or 
any  other  record,  or  document,  whereof  a  transcript  duly 
certified  may  by  law  be  read  in  evidence,  shall  not  be  re- 
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moved,  by  virtue  of  a  subpoena  duces  tecum,  from  the 
office  in  which  it  is  kept ;  except  temporarily,  by  the  clerk 
having  it  in  custody,  to  a  term  or  sitting  of  the  court  of 
which  he  is  clerk;  or  by  the  officer,  having  it  in  custody, 
to  a  term  or  sitting  of  a  court,  or  a  trial  before  a  referee, 
held  in  the  city  or  town  where  his  office  is  situated.  Where 
it  is  required  at  any  other  place  it  may  be  removed,  by 
order  of  the  supreme  court,  a  superior  city  court,  or  a 
county  court,  made  in  court,  and  entered  in  the  minutes; 
specifying  that  the  production  of  the  original,  instead  of  a 
transcript,  is  necessary. 

§  867.  A  person  shall  not  be  compelled  to  pro- 
duce, upon  a  trial  or  hearing,  a  book  of  account 
otherwise  than  by  an  order  requiring  him  to  produce 
it,  or  a  subpoena  duces  tecum.  Such  subpoena  must 
be  served  at  least  five  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  sub- 
poena, or  order,  the  witness  may  obtain  upon  such  a  notice 
as  the  judge,  referee,  or  other  officer  prescribes,  an  order 
relieving  him  wholly  or  partly  from  the  obligations  im- 
posed upon  him  by  the  subpoena,  or  the  order  for  pro- 
duction, upon  such  terms  as  justice  requires,  touching  the 
inspection  of  the  book,  or  any  portion  thereof,  or  taking 
a  copy  thereof,  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a 
judge  of  the  court,  or  in  a  special  proceeding  out  of  court 
before  an  officer,  by  the  officer,  or,  in  either  case,  by  a 
referee  duly  appointed  in  the  cause,  and  authorized  to  hear 
testimony.  A  justice  of  the  peace,  or  other  judge  of  a 
court  not  of  record,  may  make  such  an  order  in  an  action 
brought  in  his  court  at  any  time  after  the  commencement 
thereof.  See  also  87  N.  Y.  625 ;  24  Hun,  N.  Y.  145 ;  appeal 
dismissed  in  87  N.  Y.  625. 

§  868.  The  production,  upon  a  trial,  of  a  book  or  paper, 
belonging  to  or  under  the  control  of  a  corporation,  may 
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be  compelled,  in  like  manner  as  if  it  was  in  the  hands,  or 
under  the  control,  of  a  natural  person.  For  that  purpose 
a  subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in 
the  last  section,  as  the  case  requires,  must  be  directed  to 
the  president,  or  other  head  of  the  corporation,  or  to  the 
ofificer  thereof,  in  whose  custody  the  book  or  paper  is. 

§  869.  In  a  case  specified  in  the  last  section,  or  where  a 
subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in 
section  eight  hundred  and  sixty-six  or  section  eight  hun- 
dred and  sixty-seven  of  this  act,  requires  a  public  officer 
to  attend,  and  bring  a  book  or  paper  under  his  control, 
the  subpoena  or  order  is  deemed  to  be  sufficiently  obeyed, 
if  the  book  or  paper  is  produced  by  a  subordinate  officer  or 
employe  of  the  corporation,  or  in  the  public  office,  who 
possesses  the  requisite  knowledge  to  identify  it,  and  to 
testify  respecting  the  purposes  for  which  it  is  used.  If 
the  personal  attendance  of  a  particular  officer  of  the  cor- 
poration or  public  officer  is  required,  a  subpoena,  without 
a  duces  tecum  clause,  must  also  be  served  upon  him. 

SUMMONS. 

A  summons  is  the  name  of  a  writ,  commanding  the 
sheriff  or  other  authorized  officer,  to  notify  a  party  to  ap- 
pear in  court  to  answer  a  complaint  made  against  him,  and 
in  the  said  writ  specified,  on  a  day  therein  mentioned. 
Viner,  Abr.  Summons ;  2  Sellon,  Prect.  356 ;  3  Black,  Com. 
279. 

Who  may  be  served  with  process  in  suit  against  a  for- 
eign corporation,  N.  Y.  Code  Civ.  Pro.  §  432;  23  L.  R. 
A.  490 ;  19  Enc.  PI.  &  Pr.  680. 

When  a  summons  has  once  been  served  and  acted  upon 
by  the  defendant,  it  is  necessary  to  obtain  the  permission 
of  the  court  to  rescind  it.  Lyster  v.  Pearson,  7  Misc.  N. 
Y.  98 ;  s.  c.  57  N.  Y.  St.  R.  97,  reversing  s.  c.  6  Misc.  N. 
Y.  618. 
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SHERIFF. 

A  sheriff  is  a  county  officer  representing  the  executive 
or  administrative  power  of  the  state  within  his  county. 
Bour.  L.  D. 

Where  a  sheriff  having  in  his  hands  a  process  against 
the  property  of  the  defendant  therein,  seizes  by  virtue 
thereof  the  goods  of  another  person,  he  is  guilty  of  official 
misconduct  and  he  and  his  sureties  thereby  become  liable 
upon  his  official  bond.  4  N.  Y.  173;  88  Ind.  393;  iii  U. 
S.  20.    Distinguished  in  Peo.  v.  Lucas,  93  N.  Y.  589. 

As  to  an  illegal  seizure  by  a  sheriff,  see  Darr  v.  Beck, 
76  Hun,  N.  Y.  540,  aff'd  on  opinion  below,  in  149  N.  Y. 
581 ;  51  N.  Y.  St.  R.  866;  46  N.  Y.  Supp.  277;  83  Hun, 
N.  Y.  20s;  s.  c.  64  N.  Y.  St.  R.  152. 

SURETY. 

A  surety  is  a  person  who  binds  himself  for  the  pay- 
ment of  a  sum  of  money,  or  for  the  performance  of  some- 
thing else,  for  another,  who  is  already  bound  for  the  same. 
Bour.  L.  D. 

A  surety  differs  from  a  guarantor,  and  the  latter  cannot 
be  sued  until  after  a  suit  against  the  principal.  10  Watts. 
Penn.  258.  The  surety  differs  from  bail,  because  the 
surety  has  no  control  over  the  custody  of  his  principal. 
The  bail  may  surrender  his  principal  in  discharge  of  his 
obligation,  the  surety  cannot  be  discharged  by  such  sur- 
render. 

As  to  Hability  of  surety  see  11 1  U.  S.  21 ;  13  L.  R.  A. 
418 ;  98  N.  Y.  472 ;  93  Id.  585. 

As  to  rights  of  surety,  see  L.  Surety  Co.  v.  Anthony,  7 
App.  Div.  N.  Y.  132,  aff'd  on  opinion  below  in  151  N.  Y. 
620;    155. 

The  creditor  receiving  from  his  debtor  collateral  se- 
surity  sufficient  to  pay  the  debt,  discharges  the  surety  if 
he  surrender  it  without  his  consent.  Pitts  v.  Congdon,  2 
N.  Y.  352. 
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But  the  holder  of  a  promissory  note  endorsing  and  trans- 
ferring it  for  value  in  the  usual  course  of  business,  is  not 
a  surety  in  such  a  sense.     Id. 

But  the  endorsee  changing  the  contract  of  the  maker,  as 
by  extending  the  time,  or  giving  a  new  credit,  will  dis- 
charge a  prior  indorser.     Id. 

When  a  note  is  signed  by  A,  B  and  C,  and  C  adds  the 
word  surety  to  his  name :  Held,  that  without-  extrinsic 
proof,  C  was  not  to  be  deemed  surety  for  both  the  other 
makers.    Simon  v.  Barrett,  2  N.  Y.  406. 

(See  Guaranty.) 

Sureties  in  a  replevin  hand,  are  not  discharged  by  delay 
in  the  prosecution  of  the  suit,  though  assented  to  by  the 
defendant  without  their  knowledge  or  assent.  Daniels  v. 
Patterson,  3  N.  Y.  47. 

When  the  defendant  consents  to  a  delay  which  is  un- 
reasonable and  improper,  he  cannot  have  an  action  on  the 
bond  for  want  of  prosecution  merely.    Id. 

The  breach  of  the  bond  being  the  non-payment  of  the 
sum  of  money  recovered,  etc.,  delay  in  the  prosecution, 
etc.,  is  no  defense.     Id. 

Notice  of  the  default  of  the  principal.  In  an  action 
against  a  surety,  the  omission  to  give  him  notice  of  the 
default  of  the  principal,  is  no  defense,  unless  it  be  shown 
that  damage  has  been  sustained  in  consequence  of  such 
neglect.    Union  Bank  v.  Coster's  Executors,  3  N.  Y.  203. 

Mere  indulgence,  at  the  will  of  the  creditor,  etc.,  will 
not  operate  to  discharge  the  surety.  Schroeppell  v.  Shaw, 
3  N.  Y.  446. 

And  the  rule  is  the  same  whether  the  indulgence  be  to 
the  principal  creditor  or  to  a  third  party.     Id. 

Right  of  subrogation.  A  surety  having  paid  the  debt 
of  his  principal  has  a  right  to  the  benefit  of  all  collaterals 
held  by  the  creditor.    Id. 

As  to  rights  of  surety  after  judgment,  (see  Principal 
and  Suretv.)  Q  N.  Y.  241. 
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In  respect  to  contribution,  (see  Contribution,)  12  N.  Y. 
462. 

In  respect  to  accommodation  indorsements,  (see  Bills 
of  Exchange,  etc.)  18  N.  Y.  502 ;  see  also  327. 

Recovery  beyond  the  bond,  etc.  (see  Damage,)  18  N.  Y. 

35- 

Wifew.as  surety^df  her  htrsbahd,  by  signing  a  note  with 
him,  does  not  charge  her  separate  estate,  (see  Husband 
and  Wife,)  18  N.  Y.  265. 

(See  Jurisdiction  in  Chancery,)  i  N.  Y.  274. 

(See  Legacy  and  Legatee,)  i  N.  Y.  586. 

(See  Stibrogation,)  i  N.  Y.  595. 

SLANDER. 

In  Torts.  Words,  spoken  or  written,  which  are  in- 
jurious to  the  character  of  another. 

The  ground  of  all  liability  to  an  action  for  words  spoken 
or  written  consists  in  injury  to  character;  and  an  action 
may  be  maintained  in  the  following  cases.  To  be  action- 
able in  themselves,  the  words  when  only  spoken,  not  writ- 
ten, must  be  such  as  in  their  plain  and  popular  sense  con- 
vey to  the  minds  of  the  hearers  a  charge  of  some  offence 
for  which  the  plamtiff  is  amenable  to  the  law,  or  of  having 
some  disease  which  will  exclude  him  from  society.  Words 
which  are  not  actionable  in  themselves  become  so  when 
they  are  spoken  of  a  person  in  his  profession,  office,  or 
trade,  and  necessarily  or  naturally  tend  to  injure  him 
therein.  And  any  words  defamatory  or  injurious  in  their 
nature,  spoken  of  another,  without  legal  justification,  are 
actionable,  if  productive  of  special  damage  flowing  nat- 
urally from  the  slander.  The  term  "  libel  "  is  applied  to 
written  or  printed  slander.    Heard,  Libel  &  S.  §  8. 

SLANDER— VERBAL. 

Actionable  words  are  of  two  descriptions :  first,  those 
actionable  in  themselves,  without  proof  of  special  dam- 
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ages;  and,  secondly,  those  actionable  only  in  respect  of 
some  actual  consequential  damages. 

Words  of  the  first  description  must  impute — 

First,  the  guilt  of  some  offence  for  which  the  party,  if 
guilty,  might  be  indicted  and  punished  by  the  criminal 
courts :  as,  to  call  a  person  a  "  traitor,"  "  thief,"  "  high- 
wayman," or  to  say  that  he  is  guilty  of  "  perjury," 
"  forgery,"  "  murder,"  and  the  like.  And  although  the 
imputation  of  guilt  be  general,  without  stating  the  par- 
ticulars of  the  pretended  crime,  it  is  actionable.  Croke 
Jac.  114,  142;  6  Term,  674;  3  Wils.  186;  2  Ventr.  266; 
5  Bos.  &  P.  335 ;  91  Hun,  N.  Y.  582. 

A  very  able  writer,  after  reviewing  the  authorities,  con- 
cludes "  that  an  action  will  lie  for  all  words  spoken  of  an^ 
other  which  impute  to  him  the  commission  of  a  crime  in- 
volving moral  turpitude  and  which  is  punishable  by  law." 
Heard,  Libel  &  S.  §  24.  See  3  Serg.  &  R.  Penn.  255 ;  7 
Id.  451 ;  10  Id.  44;  8  Mass.  248;  13  Johns.  N.  Y.  124,  275; 
Starkie,  Slander,  13-42. 

Second,  that  the  party  has  a  disease  or  distemper  which 
renders  him  unfit  for  society.  Bacon,  Abr.  Slander  (B  2). 
An  action  can,  therefore,  be  sustained  for  calling  a  man  a 
leper.  Croke  Jac.  144 ;  Starkie,  Slander,  67.  Imputations 
of  having  at  the  present  time  the  venereal  disease  or  the 
gonorrhoea  are  actionable  in  themselves.  8  C.  B.  N.  S. 
9 ;  7  Gray,  Mass.  181 ;  22  Barb.  N.  Y.  396 ;  2  Ind.  82 ;  2 
Ga.  57.  But  charging  another  with  having  had  a  con- 
tagious disease  is  not  actionable,  as  he  will  not  on  that 
account  be  excluded  from  society.  2  Term,  473,  474;  2 
Strange,  1189;  Bacon,  Abr.  Slander  (B  2.) 

Third,  unfitness  in  an  officer,  who  holds  an  office  to 
which  profit  or  emolument  is  attached,  either  in  respect  of 
morals  or  inability  to  discharge  the  duties  of  the  office : 
in  such  a  case  an  action  lies,  i  Salk.  695,  698 ;  Rolle,  Abr. 
65;  2  Esp.  500;  4  Coke,  i6a. ;  5  Id.  125;  i  Strange,  617; 
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2  Ld.  Raym.  1369;  Buller,  Nisi  P.  4;  Starkie,  Slander, 
100. 

Fourth,  the  want  of  integrity  or  capacity,  whether 
mental  or  pecuniary,  in  the  conduct  of  a  profession,  trade, 
or  business,  in  which  the  party  is  engaged,  is  actionable, 
I  Mai.  Entr.  234;  as,  to  accuse  an  attorney  or  artist  of 
inability,  inattention,  or  want  of  integrity,  3  Wils.  187;  2 
W.  Blackst,  750,  or  a  clergyman  of  being  a  drunk- 
ard. I  Binn.  Penn.  178,  is  actionable.  It  is  one  of 
the  general  rules  governing  the  action  for  words  spoken, 
that  words  are  actionable,  when  spoken  of  one  in  an 
office  of  profit,  which  have  a  natural  tendency  to  occasion 
the  loss  of  his  office,  or  when  spoken  of  persons  touching 
their  respective  professions,  trades,  and  business,  and 
which  have  a  natural  tendency  to  their  damage.  The 
ground  of  action  in  these  cases  is  that  the  party  is  dis- 
graced or  injured  in  his  profession  or  trade,  or  exposed 
to  the  hazard  of  losing  his  office. 

Under  defence  of  former  recovery.  It  is  not  competent 
to  prove  on  the  trial  that  some  of  the  words  charged  in 
the  declaration,  but  not  contained  in  the  former  complaint, 
were  given  in  evidence  on  the  former  trial.  Campbell  v. 
Butts,  3  N.  Y.   173. 

Such  words  might  have  been  given  in  evidence  on  the 
former  trial,  to  show  the  quo  animo,  without  barring  the 
subsequent  suit  based  thereon.     Id. 

Words  deriving  their  actionable  quality  from  extrinsic 
circumstances  or  facts,  must  be  proved  in  connection  with 
such  extrinsic  facts,  to  entitle  the  plaintiff  to  recover. 
Kinney  v.  Nash,  3  N.  Y.  177. 

Thus,  words  not  of  themselves  actionable,  do  not  be- 
come so,  when  spoken  of  one  holding  a  public  office,  or 
engaged  in  a  trade  or  profession,  unless  they  touch  him 
therein.     Id. 

Privilege.     Words  spoken  or  written  in  a  legal  pro- 
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ceeding,  and  material  thereto,  are  privileged,  and  the  truth 
thereof  cannot  be  drawn  in  question  in  an  action  for 
slander  or  libel.  Garr  v.  Seldon,  4  N.  Y.  91 ;  5  App. 
Div.  607. 

Words  spoken  on  another  occasion,  and  with  a  different 
intent  from  that  charged  in  the  complaint,  cannot  be  given 
in  evidence  on  the  trial,  even  to  show  malice.  Howard  v. 
Sexton,  4  N.  Y.  157. 

Express  malice,  in  an  action  for  slander,  forms  no  part 
of  the  issue,  except  in  cases  of  privileged  communica- 
tions.    Id. 

The  law  implies  malice  from  prqof  of  the  wrpngful 
transaction.     Id.     See  also  19  Misc.  N.  Y.  590. 

Slander  will  lie  for  imputing  ,perjury  in  swearing  to  a 
promise  within  the  statute  of  frauds.     Id. 

Justification.  It  is  not  error  for  the  judge  to  charge 
that  a  justification  plead  and  unsustained  is  an  aggrava- 
tion of  the  slander.  Fero  v.  Ruscoe,  4  N.  Y.  162.  See 
149  N.  Y.  472. 

A  justification  being  plead,  the  defendant  failing  to 
make  out  a  full  justification,  is  entitled  to  no  benefit  from 
his  evidence.     Id. 

Justification  as  to  one  of  several  charges.  Several  dis- 
tinct charges  being  set  out,  the  defendant  may  justify  as 
to  one  of  them,  although  he  fail  as  to  the  others.     Id. 

The  general  issue  only  being  plead,  the  defendant  may 
show  the  alleged  slander  to  be  a  privileged  communica- 
tion, or  may  disprove  malice;  but  he  may  not  prove  the 
truth  of  the  charges.     Id. 

(See  Malicious  Prosecution,  4  N.  Y.  579.) 

In  mitigation  of  damages.  Since  the  Code,  the  defend- 
ant in  an  action  for  slander  or  libel,  may  prove  in  mitiga- 
tion of  damages,  facts  and  circumstances,  disproving 
malice,  though  they  tend  to  establish  the  truth  of  the 
defamatory  allegations.  Bush  v.  Prosser,  11  N.  Y.  347; 
see  12  N.  Y.  67. 
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He  may  aver  and  prove  such  facts  in  mitigation,  al- 
though the  answer  does  not  allege  the  truth  of  the  charge. 
Id.     See  also  12  N.  Y.  67. 

Words  not  actionable  of  themselves.  The  special 
damage  to  support  such  action,  must  result  from  injury 
to  the  plaintiff's  reputation  affecting  the  conduct  of  others 
toward  him.     Terwilliger  v.  Wands,  17  N.  Y.  54. 

Mental  distress,  physical  illness  and  inability  to  labor, 
occasioned  by  the  aspersion,  etc.,  are  not  the  natural  and 
legal  consequences,  etc.     Id. 

Loss  of  wife's  services  from  illness,  resulting  from  her 
mental  depression,  etc.,  will  not  support  the  action  of 
slander  when  special  damages  must  be  proved.     Id. 

Exemplary  damages  (see  damages),  19  N.  Y.  173;  147 
Id.  697. 

In  an  action  for  slander,  circumstances  in  mitigation 
must  be  set  up  in  answer  to  make  evidence  thereof  ad- 
missible.    72  N.  Y.  36. 

SLANDER— CHARACTER  OF  PLAINTIFF. 

From  the  nature  of  the  action  the  general  reputation  of 
the  plaintiflf  is  in  issue  according  to  the  weight  of  au- 
thority, and  plaintiff  may  show  that  it  is  good,  and  the 
defendant  may  show  that  it  is  bad.  Starkie  on  Slander, 
88,  89-95n;  7  Cowen,  N.  Y.  613;  2  Wend.  N.  Y.  353; 
3  Conn.  463;  6  Id.  24;  8  Wend.  N.  Y.  602;  3  Mass. 
552;  6  Id.  514;  14  W-  275;  3  Pick.  Mass.  378;  i  Nott 
&  McCord,  268;  2  Id.  511 ;  5  Esp.  14;  2  Id.  271 ;  M.  & 
S.  284;  2  Camp.  251 ;  Holt's  Cases  307;  2  Stark.  Ev.  216. 
In  Foot  V.  Tracy,  i  Johns.  N.  Y.  46,  the  supreme  court 
was  equally  divided  upon  this  question;  Kent  &  Thomp- 
son, JJ.,  being  in  favor  of  admitting  the  evidence,  and 
Livingston,  and  Thompkins,  JJ.,  against  it.  In  Willis- 
ton  v.  Smith,  3  Kerr,  443,  which  was  an  action  for  slander 
by  charging  the  defendant  with  larceny,  the  defendant  in 
mitigation  of  damages  offered  evidence  of  the  plaintiff's 
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general  bad  character,  while  the  judge  at  Nisi  Prius  re- 
jected; and  the  court  held  the  rejection  proper,  saying 
that,  had  the  evidence  been  to  the  plaintiff's  general 
character  for  honesty,  it  might  have  been  admitted.  The 
true  rule  seems  to  be  that  the  character  of  the  party,  in 
regard  to  any  particular  trait,  is  not  in  issue  unless  it 
be  the  trait  which  is  involved  in  the  matter  charged 
against  him;  and  of  this  it  is  only  evidence  of  general 
reputation,  which  is  to  be  admitted,  and  not  positive  evi- 
dence of  general  bad  conduct.  Swift's  Ev.  140;  14  Mass. 
27s;  2  Wend.  N.  Y.  252;  11  Johns.  N.  Y.  38;  7  Cow. 
N.  Y.  613;  2  Stark.  69;  2  Nott  &  McCord,  511.    But  see 

1  N.  Y.  530.  In  Stafford  v.  M.  J.  Association,  142  N.  Y. 
598,  plaintiff's  character  was  put  in  issue  by  the  pleadings 
and  the  evidence  was  admitted.  See  125  N.  Y.  561 ;  1 16 
Id.  519;  22  Mass.  247. 

A  repetition  of  oral  slander  already  in  circulation,  with- 
out expressing  any  disbelief  of  it  or  any  purpose  of 
inquiring  as  to  its  truth,  though  without  any  design  to 
extend  its  circulation  or  credit,  or  to  cause  the  person  to 
whom  it  is  addressed  to  believe  or  suspect  it  to  be  true, 
is  actionable.     5  Gray,  Mass.  3. 

To  render  words  actionable,  they  must  be  uttered  with- 
out legal  occasion.  On  some  occasions  it  is  justifiable 
to  utter  slander  of  another;  in  others  it  is  excusable,  pro- 
vided it  be  uttered  without  express  malice.  Bacon,  Abr. 
Slander  (D  4)  ;  Rolle,  Abr.  87;  i  Viner,  Abr.  540.  It  is 
justifiable  for  an  attorney  to  use  scandalous  expressions 
in  support  of  his  client's  cause  and  pertinent  thereto,  i 
Maule  &  S.  280;  i  Holt,  531 ;  i  Barnew.  &  Aid.  232.    See 

2  Serg.  &  R.  Penn.  469;  i  Binn.  Penn.  178;  11  Vt.  536; 
Starkie,  Slander,  182.  Members  of  congress  and  other 
legislative  assemblies  cannot  be  called  to  account  for  any 
thing  said  in  debate. 

Malice  is  essential  to  the  support  of  arr  action  for  slan- 
derous words.    But  malice  is,  in  general,  to  be  presumed 
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until  the  contrary  be  proved,  4  Barnew.  &  C.  247;  I 
Saund.  242,  n.  2;  i  Term,  in,  544;  i  East,  563;  2  Id. 
436 ;  5  Bos.  &  P.  335 ;  Buller,  Nisi  P.  8,  except  in  those 
cases  where  the  occasion  prima  facie  excuses  the  pubHca- 
tion.  4  Barnew.  &  C.  247.  See  14  Serg.  &  R.  Penn.  359 ; 
Starkie,  Slander,  201. 

See,  generally,  Comyns,  Dig.  Action  upon  the  Case  for 
Defamation;  Bacon,  Abr.  Slander;  i  Viner,  Abr.  187;  i 
Phillipps,  Ev.  c.  8;  Yelv.  28,  n. ;  Doctrina  Plac.  53; 
Starkie,  Slander;  Heard,  Libel  &  Slander. 

See  generally  as  to  Slander.  70  N.  Y.  St.  R.  532 ;  67 
Id.  427;  45  Id.  56;  s.  c.  18  N.  Y.  Supp.  469;  s.  c.  aff'd  in 
138  N.  Y.  675  (no  opinion);  74  Hun,  N.  Y.  390; '89 
Id.  350. 

As  to  Privileged  Communications,  see  generally,  Hem- 
mons  V.  Nelson,  138  N.  Y.  517;  s.  c.  53  St.  Rep.  N.  Y. 
94,  aff'g  s.  C.  36  St.  R.  N.  Y.  905;  Lally  v.  Emery,  79 
Hun,  N.  Y.  560,  aff'd  in  151  N.  Y.  653  (no.  op.) 

As  to  Justification,  see  generally  Lanpher  v.  Clark,  149 
N.  Y.  472,  reversing  s.  c.  77  Hun,  N.  Y.  506. 

Repetition  of  the  same  slander  admissible  in  evidence. 
Enos  V.  Enos,  135  N.  Y.  609;  s.  c.  48  N.  Y.  St.  R.  392, 
aff'g  s.  c.  40  N.  Y.  St.  R.  988. 

STENOGRAPHER'S  MINUTES. 

The  minutes  of  a  stenographer  are  admissible  after  his 
death,  as  entries  made  in  the  ordinary  course  of  duty. 
Abb.  Tr.  Bf.  Civ.  Jur.  Tr.  (2nd  ed.),  349. 

STRIKING  OUT  EVIDENCE. 

If  an  improper  answer  be  given,  the  remedy  is  by  a 
motion  to  strike  out,  or  by  request  for  instructions  to  the 
jury  that  they  disregard  it.  109  N.  Y.  301 ;  96  Id.  222; 
57  Id.  673. 

The  practice  of  admitting  incompetent  evidence  to  go  to 
the  jury  with  the  understanding  that  if  it  be  found  after- 
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wards  to  be  irrelevant  it  may  be  withdrawn,  is  a  bad  one, 
and  should  not  often  be  resorted  to. 

Where  incompetent  evidence  has  been  received  with- 
out objection,  the  remedy  is  by  a  prayer  that  the  jury 
may  be  instructed  to  disregard  it,  not  by  a  motion  to 
strike  out.  78  N.-  Y.  90;  114  Id.  109.  Compare  113  Id. 
662. 

Where  improper  evidence  has  been  received,  by  the 
court,  under  objection  and  exception,  it  may  remedy  the 
error  by  striking  out  the  evidence  of  its  own  motion.  114 
N.  Y.  109. 

Where  illegal  evidence  has  been  received  without  objec- 
tion the  remedy  is  by  motion  to  strike  out,  an  objection 
and  an  exception  are  not  available.  113  N.  Y.  355;  125 
Id.  651. 

Where  evidence  has  been  received  without  objection 
it  is  within  the  discretion  of  the  court  as  to  whether  it 
will  be  stricken  out.    15  Daly  87,  s.  c.  117  N.  Y.  626. 

Where  the  answer  to  a  proper  question  is  not  respons- 
ive, an  objection  thereto  does  not  present  the  question  for 
review  as  to  whether  the  testimony  is  competent.  It 
should  be  presented  by  motion  to  strike  out.  118  N.  Y. 
586,  aflf'g  s.  c.  9  St.  Rep.  293. 

If  oral  evidence  in  proof  of  a  contract  be  given,  and  it 
afterwards  appears  to  have  been  reduced  to  writing  it  is 
error  to  refuse  to  strilce  it  out.  3  Keyes,  N.  Y.  441 ;  13 
Daly,  18. 

Where  witness  testified  from  a  copy  of  a  memorandum 
a  motion  to  strike  oiit  his  testimony,  must  be  made  as 
soon  as  the  fact  is  drscovered.  61  Barb.  N.  Y.  335 ;  s.  C. 
65  N.  Y.  6. 

Where  evidence  tends  to  prove  a  material  fact,  the 
court  cannot  properly  strike  it  out,  on  the  ground  that  it 
is  not  decisive,  or  that  its  weight  has  been  impaired.  67 
Barb.  N.  Y.  548;  63  N.  Y.  143;  85  Id.  196. 
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Ordinarily  a  party  will  not  be  permitted  to  remain 
quiet  and  allow  evidence  to  be  received  without  objection. 
Under  such  circumstances  a  motion  to  strike  out  comes 
too  late.    104  N.  Y.  74. 

It  is  not  error  for  the  court  to  refuse  to  strike  out 
evidence  if  no  exception  is  taken  to  its  admission.  The 
court  should  be  asked  to  instruct  the  jury  to  disregard  it. 
120  N.  Y.  159,  and  a  refusal  to  strike  it  out  presents  no 
error  on  appeal.    35  N.  Y.  Supp.  1069. 

When  erroneous  evidence  has  been  improperly  ad- 
mitted, a  direction  to  disregard  it,  is  equivalent  to  striking 
it  out.    65  Hun,  N.  Y.  203. 

As  to  when  it  is  proper  to  strike  out  testimony  see  154 
N.  Y.  750;  141  Id.  64;  52  State  R.  119,  aflE'd  in  142 
N.  Y.  678  without  opinion ;  143  N.  Y.  537. 

If  improper  testimony  is  stricken  out  upon  the  motion 
of  the  party  introducing  it,  without  objection  from  the 
adverse  party,  the  error  in  its  admission  is  cured,  "jj 
Hun,  N.  Y.  595,  aff'd  in  148  N.  Y.  735,  without  opinion. 

If  competent  evidence  is  stricken  out  it  is  no  ground 
for  reversing  a  judgment  where  evidence  to  the  same 
general  effect  is  afterward  admitted.  73  Hun,  N.  Y. 
150,  afif'd  in  149  N.  Y.  598  without  opinion. 

If  a  party  has  evidence  stricken  out,  he  loses  the 
benefit  of  his  previous  exception  to  its  admission.  4 
N.  Y.  Crim.  207. 

Where  evidence  is  already  before  the  jury  without  ex- 
ception, if  it  is  incompetent  the  remedy  is  by  motion  to 
strike  it  out.  113  N.  Y.  355;  22  N.  Y.  St.  R.  687.  But 
counsel  who  have  allowed  evidence  to  come  out  so  they 
could  take  advantage  of  it  if  it  was  in  their  favor  cannot 
ask  that  it  be  stricken  out  particularly  when  it  has  come 
out  in  response  to  their  own  inquiries.  102  N.  C.  264; 
loi  Id.  661 ;  16  Alt.  R.  72 ;  75  Cal.  2^]. 

In  the  case  of  Lewars  v.  Weaver,  121  Pa.  268,  it  was 
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held  that  the  court  cannot  on  its  own  motion  and  over 
plaintiff's  objection,  strike  out  incompetent  evidence 
offered  by  defendant  and  admitted  without  objection. 

Where  a  question  is  competent  and  the  answer  in- 
competent, the  correct  practice  is  to  move  to  strike  out  the 
answer.     ii8  Ind.  39. 

SPECIFIC  PERFORMANCE. 

The  actual  accomplishment  of  a  contract  by  the  party 
bound  to  fulfill  it. 

Many  contracts  are  entered  into  by  parties  to  fulfil 
certain  things,  and  then  the  contracting  parties  neglect 
or  refuse  to  fulfil  their  engagments.  In  such  cases  the 
party  grieved  has  generally  a  remedy  at  law,  and  he  may 
recover  damages  for  the  breach  of  the  contract;  but  in 
many  cases  the  recovery  of  damages  is  an  incompetent 
remedy,  and  the  party  seeks  to  recover  a  specific  per- 
formance of  the  agreement. 

It  is  a  general  rule  that  the  courts  of  equity  will  enter- 
tain jurisdiction  for  a  specific  performance  of  agreements, 
whenever  courts  of  law  can  give  but  an  inadequate 
remedy;  and  it  is  immaterial  whether  the  subject  relate  to 
real  or  personal  estate,  i  Maddock,  Ch.  Pr.  295 ;  2 
Story,  Eq.  §  717;  i  Sim.  &  S.  Ch.  607;  i  P.  Will.  Ch.  570; 

1  Schoales  &  L.  Ir.  Ch.  553;  i  Vern.  Ch.  159.  But  the 
rule  is  confined  to  cases  where  courts  of  law  cannot  give 
an  adequate  remedy,  i  Grant,  Cas.  Penn.  83 ;  18  Ga. 
473 ;  2  Story,  Eq.  Jur.  §  718 ;  and  a  decree  is  to  be  granted 
or  refused  in  the  discretion  of  the  court.    38  N.  H.  400; 

2  Iowa,  126;  5  Id.  525;  9  Ohio  St.  511;  8  Wise.  392;  i 
Grant,  Cas.  Penn.  83;  5  Harr.  Del.  74;  i  Hempst.  Ark. 
245;  2  Jones,  Eq.  No.  C.  267;  6  Ind.  259;  154  N.  Y.  229; 
148  Id.  519. 

As  the  doctrine  of  a  specific  performance  in  equity 
arises  from  the  occasional  inadequacy  of  the  remedy  at 
law  upon  a  violated  contract,  it  follows  that  the  contract 
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must  be  such  a  one  as  is  binding  at  law,  33  Ala.  N.  S. 
449;  and  it  must  be  executory,  certain  in  its  terms,  and 
fair  in  all  its  parts.  It  must  also  be  founded  upon  a  valu- 
able consideration,  and  its  performance  in  specie  must  be 
practicable  and  necessary ;  and,  if  it  be  one  of  the  contracts 
which  is  embraced  in  the  Statute  of  Frauds,  it  must  be 
evidenced  in  writing.  2  Story,  Eq.  Jur.  §  751;  Adams, 
Eq.  77;  Busb.  Eq.  No.  C.  80;  i  Chitty,  Gen.  Pract.  828. 
The  -first  requisite  is  that  the  contract  must  be  founded 
itpon  a  valuable  consideration,  19  Ark.  51,  either  in  the 
way  of  benefit  bestowed  or  of  disadvantage  sustained  by 
the  party  in  whose  favor  it  is  sought  to  be  enforced,  I 
Beasl.  Ch.  N.  J.  498;  and  this  consideration  must  be 
proved  even  though  the  contract  be  under  seal.  12  Ind. 
539;  14  La.  Ann.  606;  17  Tex.  397.  The  consideration 
must  be  strictly  a  valuable  one,  and  not  one  merely 
arising  from  a  moral  duty  or  affection,  as  towards  a  wife 
and  children ;  although  it  need  not  necessarily  be  an  ade- 
quate one.     Adams,  Eq.  78.     See  6  Iowa,  279;  6  Mich. 

364- 

The  second  requisite  is  that  the  mutual  enforcement  of 
the  contract  must  be  practicable;  for  if  this  cannot  be 
judicially  secured  on  both  sides,  it  ought  not  to  be  com- 
pelled against  either  party.  Among  the  cases  which  the 
court  deems  impracticable  is  that  of  a  covenant  by  a 
husband  to  convey  his  wife's  land,  because  this  cannot 
be  effectuated  without  danger  of  infringing  upon  that 
freedom  of  will  which  the  policy  of  the  law  allows  the 
wife  in  the  alienation  of  her  real  estate.  2  Story,  Eq. 
Jur.  §§  731-735.     See  6  Wise.  127;  9  Md.  480. 

The  third  requisite  is  that  the  enforcement  in  specie 
must  be  necessary;  that  is,  it  must  be  really  important  to 
the  plaintiff,  and  not  oppressive  to  the  defendant,  i 
Beasl.  Ch.  N.  J.  497.  We  have  seen,  for  instance,  that 
mere  inadequacy  of  consideration  is  not  necessarily  a  bar 
to  a  specific  performance  of  a  contract;  but  if  it  be  so 
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great  as  to  induce  the  suspicion  of  fraud  or  imposition, 
the  court  of  equity  will  refuse  its  aid  to  the  party  seeking 
to  enforce  it,  and  leave  him  to  his  remedy  at  law.  2 
Jones,  Eq.  No.  C.  267.  This  is  upon  the  ground  that 
the  specific  enforcement  of  the  contract  would  be  op- 
pressive to  the  defendant.  The  court  will  equally  with- 
hold its  aid  where  such  enforcement  is  not  really  im- 
portant to  the  plaintiff,  as  it  will  not  be  in  any  case  where 
the  damages  which  he  may  recover  at  law  will  answer  his 
purpose  as  well  as  the  possession  of  the  thing  which  was 
contracted  to  be  conveyed  to  him.  Adams,  Eq.  83  et  seq. 
As  a  general  rule,  a  contract  to  convey  real  estate  will 
be  deemed  necessary,  and  therefore  will  be  specifically 
enforced;  while  one  for  the  transfer  of  personal  chattels 
will  be  denied  any  relief  in  equity  unless  the  chattel  have 
some  peculiar  value  to  the  person  who  seeks  to  obtain  it. 
In  most,  if  not  all,  slave  states,  a  contract  for  the  purchase 
of  slaves  will  be  enforced  specifically  in  equity  upon  the 
latter  ground.  3  Murph.  No.  C.  74;  7  Ired.  Eq.  No.  C. 
190;  I  McMull.  Eq.  So.  C.  256;  3  Munf.  Va.  559;  9 
Miss.  231. 

When  the  Statute  of  Frauds  requires  that  a  contract 
shall  be  evidenced  in  writing,  that  will  be  a  fourth  requisite 
to  the  specific  execution  of  it.  In  such  case  the  contract 
must  be  in  writing  and  certain  in  its  terms;  but  it  will 
not  matter  in  what  form  the  instrument  may  be,  for  it 
will  be  enforced  even  if  it  appear  only  in  the  considera- 
tion of  a  bond  secured  by  a  penalty.  6  Gray,  Mass.  25; 
2  Story,  Eq.  Jur.  §  751. 

In  applying  the  equity  of  specific  performance  to  real 
estate,  there  are  some  modifications  of  legal  rules,  which 
at  first  sight  appear  inconsistent  with  them  and  repugnant 
to  the  maxims,  that  equity  follows  the  law.  The  modifica- 
tions here  referred  to  are  those  of  enforcing  parol  contracts 
relating  to  land,  on  the  ground  that  they  have  been  already 
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performed  in  part;  of  allowing  time  to  make  out  a  title 
beyond  the  day  which  the  contract  specifies;  and  of 
allowing  a  conveyance  with  compensation  for  defects. 
Adams,   Eq.   85. 

The  principle  upon  which  it  is  held  that  part-perform- 
ance of  a  contract'  will  in  equity  take  a  case  out  of  the 
operation  of  the  Statute  of  Frauds,  is  that  it  would  be 
a  fraud  upon  the  opposite  party  if  the  agreement  were 
not  carried  into  complete  execution.  11  Cal.  28;  30 
Barb.  N.  Y.  633;  24  Ga.  402;  28  Mo.  134;  40  Me.  94. 
What  will  be  a  sufficient  part-performance  must  depend 
on  circumstances.  The  taking  possession  of  the  land 
and  making  improvements  thereon  will  answer,  10  Cal. 
156;  8  Mich.  463;  6  Iowa,  279;  30  Vt.  516;  5  R.  I.  149; 
33  N.  H.  32;  4  Wise.  79;  though  the  payment  of  a  part 
or  even  the  whole  of  the  purchase-money  will  not.  14 
Tex.  373;  22  111.  643;  4  Kent,  Comm.  451.  See  8  Wise. 
249;  I  Dev.  Eq.  No.  C.  180,  341,  398.  If  the  purchaser 
have  entered  and  made  improvements  upon  the  land,  and 
the  vendor  protect  himself  from  a  specific  performance 
by  taking  advantage  of  the  statute,  the  plaintiff  shall  be 
entitled  to  a  decree  for  the  value  of  his  improvements. 
14  Tex.  331;  I  Dev.  &  B.  Eq.  No.  C.  9;  i  Jones,  Eq. 
No.  C.  302,  339. 

The  doctrine  of  allowing  time  to  make  out  a  title  be- 
yond the  day  which  the  contract  specifies,  and  which  is 
embodied  in  the  maxim  that  time  is  not  of  the  essence 
of  a  contract  in  equity,  has  no  doubt  been  generally 
adopted  in  the  United  States.  It  certainly  has  in  North 
Carolina,  i  Dev.  &  B.  Eq.  No.  C.  237;  3  Jones,  Eq. 
No.  C.  84,  240.  But  to  entitle  the  purchaser  to  a  specific 
performance  he  must  show  good  faith  and  a  reasonable 
diligence.  4  Ired.  Eq.  No.  C.  386;  3  Jones,  Eq.  No.  C. 
321. 

The  third  equity,  to  wit,  that  of  allowing  a  conveyance 
with  compensation  for  defects,  appHes  where  a  contract 
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has  been  made  for  the  sale  of  an  estate,  which  cannot  be 
Hterally  performed  in  toto,  either  by  reason  of  an  un- 
expected faikire  in  the  title  to  part  of  the  estate,  34  Ala. 
N.  S.  633;  I  Head,  Tenn.  251 ;  6  Wise.  127,  of  inaccuracy 
in  the  terms  of  the  description,  or  of  diminution  in  value 
by  a  liability  to  a  charge  upon  it.  In  any  such  case,  the 
court  of  equity  will  enforce  a  specific  performance,  allow- 
ing a  just  compensation  for  defects,  whenever  it  can  do 
so  consistently  with  the  principle  of  doing  exact  justice 
between  the  parties.  Adams,  Eq.  89  et  seq.  This  doctrine 
has  also  been  adopted  in  the  United  States.  See  2  Story, 
Eq.  Jur.  794-800;  i  Ired.  Eq.  No.  C.  299.  See  20  N.  Y. 
412;  35  Penn.  St.  381;  i  Head,  Tenn.  251;  2  Id.  221; 
8  Rich.  Eq.  So.  C.  241. 

SPECIFIC  PERFORMANCE— MISCELLANEOUS. 

The  complainant  having  a  remedy  at  law,  still  the 
Court  of  Chancery  has  jurisdiction  to  compel  a  specific 
performance  in  a  contract  for  the  sale  of  real  estate. 
Crary  v.  Smith,  2  N.  Y.  60. 

The  vendee  giving  notice  of  his  refusal  to  perform,  the 
vendor  need  not  tender  a  deed,  in  order  to  sustain  such 
bill.    Id. 

When  specific  performance  will  be  decreed.  Where  a 
party  has  paid  money  upon  a  contract  within  the  statute 
and  a  recovery  thereof  will  not  restore  him  to  his  former 
situation,  he  is,  in  equity,  entitled  to  a  specific  perform- 
ance.    Malins  v.  Brown,  4  N.  Y.  403. 

As,  where  A  had  been  drawn  into  a  contract  of  pur- 
chase which  he  would  not  have  made  but  for  the  agree- 
ment of  C  to  discharge  a  lien  of  a  certain  mortgage.     Id. 

In  such  case  A  may  maintain  his  bill  for  such  purpose. 
Id. 

And  it  is  no  defence  thereto  that  such  mortgage  also 
incumbers  other  lands.     Id. 

By  infant  heir.  Neither  infants  or  their  guardians  can 
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convey  land,  except  in  pursuance  of  the  order  of  court. 
In  matter  of  Hyatt  v.  Seely,  ii  N.  Y.  52. 

Deed  should  be  executed  by  guardian  as  such,  etc.,  thus, 
subscribe  the  name  of  the  infant,  and  add  "  by  J.  S.  M., 
his  guardian  ad  litem."     Id. 

In  respect  to  land  out  of  the  state.  The  Supreme  Court 
may  compel  specific  performance  of  contracts  in  respect 
to  land  lying  out  of  this  state.  Newton  v.  Brownson,  13 
N.  Y.  587. 

It  has  the  jurisdiction  of  the  former  Court  of  Chancery. 
Id. 

As  to  executing  a  new  deed  where  the  one  deposited 
with  the  clerk  in  Chancery,  pending  proceedings  on  appeal 
from  a  decree  for  specific  performance,  is  lost.  Worrall 
V.  Munn,  17  N.  Y.  475;  see  20  N.  Y.  162. 

A  party  entitled  to  a  conveyance  on  request,  may  bring 
his  action  for  specific  performance  without  request. 
Bruce  v.  Tilson,  25  N.  Y.  194. 

A  demand  is  only  important  in  respect  to  costs.     Id. 

Contract  to  be  enforced  must  have  been  just  and  fair 
at  the  time  it  was  made.  144  N.  Y.  152;  s.  c.  63  St.  R. 
N.  Y.  48,  reversing  s.  c.  66  Hun,  N.  Y.  366. 

See  generally  Pomeroy's  Specific  Performance  of  Con- 
tracts.   This  is  a  most  admirable  treatise. 

STARE  DECISIS. 

To  abide  by,  or  adhere  to,  decided  cases.  Stare  decisis 
et  non  quieta  movere.  It  is  a  general  maxim  that  when 
a  point  has  been  settled  by  decision,  it  forms  a  precedent 
which  is  not  afterwards  to  be  departed  from.  The  doc- 
trine of  stare  decisis  is  not  always  to  be  relied  upon ;  for 
the  courts  find  it  necessary  to  overrule  cases  which  have 
been  decided  contrary  to  principle.  Many  hundreds  of 
such  overruled  cases  may  be  found  in  the  American  and 
English  reports.  See  Greenleaf,  Overruled  Cases';  i  Kent, 
Comm.  477;  Livingston,  Syst.  of  Pen.  Law,  104,  105. 
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When  the  decision  of  the  court  of  last  resort  has  long 
been  acquiesced  in,  and  become  to  some  extent  a  rule  of 
property,  this  court  will  not  reverse  such  decision,  because 
the  assumption  upon  which  it  was  made  has  been  ascer- 
tained to  be  untrue  in  fact.  Van  Winkle  v.  Constantine, 
lo  N.  Y.  422. 

The  judicial  rule,  stare  decisis,  should  have  great  force 
in  this  court  in  reference  to  adjudications  on  questions  of 
law  after  full  discussion,  etc.  Oakley  v.  Aspinwall,  13 
N.  Y.  500. 

On  second  appeal  presenting  the  same  question,  this 
court  will  not  depart  from  its  former  adjudication,  al- 
though its  members  were  not  unanimous,  etc.     Id. 

As  between  our  state  courts  and  the  federal  courts, 
there  being  conflict  of  decision,  in  matters  not  controlled 
by  the  Constitution  and  laws  of  the  United  States,  our 
state  decisions  should  be  followed.  Fowle  v.  Forney,  14 
N.  Y.  423. 

Importance  of  the  stare  decisis  rule,  discussed  by  Denio, 
Ch.  J.    Id. 

STATUTE  OF  FRAUDS. 

The  name  commonly  given  to  the  statute  29  Car.  II. 
c.  3,  entitled  "  An  Act  for  the  Prevention  of  Frauds  and 
Perjuries." 

The  multifarious  provisions  of  this  celebrated  statute 
appear  to  be  distributed  under  the  following  heads,  i. 
The  creation  and  transfer  of  estates  in  land,  both  legal  and 
equitable,  such  as  at  common  law  could  be  effected  by 
parol,  i.  e.  without  deed.  2.  Certain  cases  of  contracts 
which  at  common  law  could  be  validly  made  by  oral  agree- 
ment. 3.  Additional  solemnities  in  cases  of  wills.  4. 
New  liabilities  imposed  in  respect  of  real  estate  held  in 
trust.  5.  The  disposition  of  estates  pur  auter  vie.  6.  The 
entry  and  effect  of  judgments  and  executions.  The  first 
and  second  heads,  however,  comprise  all  that  in  the  com- 
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mon  professional  use  of  the  term  is  meant  by  the  Statute 
of  Frauds. 

And  they  present  this  important  feature,  characterizing 
and  distinguishing  all  the  minor  provisions  which  they 
both  contain,  i.  e.  that  whereas  prior  to  their  enactment 
the  law  recognized  only  two  great  classes  of  contracts, 
conveyances,  etc., — those  which  were  by  deed  and  those 
which  were  by  parol,  including  under  the  latter  term  alike 
what  was  written  and  what  was  oral,  these  provisions  in- 
troduced into  the  law  a  distinction  between  written  parol 
and  oral  parol  transactions,  and  rendered  a  writing  neces- 
sary for  the  valid  performance  of  the  matters  to  which 
they  relate.  Those  matters  are  the  following : — convey- 
ances, leases,  and  surrenders  of  interests  in  lands ;  declara- 
tions of  trusts  of  interests  in  lands;  special  promises  by 
executors  or  administrators  to  answer  damages  out  of  their 
own  estate;  special  promises  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another;  agreements  made  upon 
consideration  of  marriage;  contracts  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them ;  agreements  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof;  contracts  for 
the  sale  of  goods,  wares,  and  merchandise  for  the  price 
of  ten  pounds  sterling  or  upwards.  All  these  matters  must 
be,  by  the  statute,  put  in  writing,  signed  by  the  party  to 
be  charged,  or  his  attorney. 

In  regard  to  contracts  for  the  sale  of  goods,  wares,  and 
merchandise,  the  payment  of  earnest-money,  or  the  ac- 
ceptance and  receipt  of  part  of  the  goods,  etc.,  dispenses 
with  the  written  memorandum. 

The  substance  of  the  statute,  as  regards  the  provisions 
above  referred  to,  has  been  reenacted  in  almost  all  the 
states  of  the  Union;  and  in  many  of  them,  other  points 
coming  within  the  same  general  policy,  but  not  embodied 
in  the  original  English  statute,  have  been  made  the  sub- 
ject of  more  recent  enactments :  as,  for  instance,  the  re- 
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quirement  of  writing  to  hold  a  party  upon  a  representa- 
tion as  to  the  character,  credit,  etc.  of  a  third  person, 
which  was  provided  in  England  by  9  Geo.  IV.  cap.  14, 
§  6,  commonly  called  Lord  Tenterden's  Act.  The  legisla- 
tion of  the  different  states  on  these  matters  will  be  found 
collected  in  the  Appendix  to  Browne's  Treatise  on  the 
Statute  of  Frauds.    See  also  Wood  on  Statute  of  Frauds. 

Want  of  consideration.  A  payee  and  holder  of  a  prom- 
issory note  transferring  it  to  his  creditor  in  exchange 
for  his  own  note  held  by  his  creditor  is  liable  upon  his 
guaranty  of  the  transferred  note.  Brown  v.  Curtiss,  2 
N.  Y.  225. 

Such  an  understanding  is  in  substance  a  promise  to  pay 
the  guarantor's  own  debt  in  a  particular  way.     Id. 

In  such  case  there  is  a  new  and  distinct  consideration 
moving  between  the  parties.     Id. 

No  consideration  expressed.  So  where  a  negotiable 
promissory  note  was  transferred  to  part  payment  of  a 
chattel,  a  guaranty  of  payment  need  not  express  the  con- 
sideration.    Durham  v.  Manrow,  2  N.  Y.  533. 

See  the  cases  on  the  subject  of  guaranties  as  affected 
by  the  statute  of  frauds  reviewed  by  Jewett,  Ch.  J.     Id. 

But  if  a  debtor,  in  settling  his  account  with  a  creditor, 
and  giving  his  note,  procures  a  third  person  to  guarantee 
it,  the  consideration  must  be  expressed,  etc.  Hall  v. 
Farmer,  2  N.  Y.  553.    Affirming  5  Denio,  484. 

Consideration  to  be  expressed.  Contract  in  writing.  A 
promise  to  do  an  act  in  consideration  of  an  act  to  be  done 
by  the  promisee,  implies  a  request  and  a  sufficient  con- 
sideration.    Union  Bank  v.  Coster's  Ex'rs,  3  N.  Y.  203. 

Such  contract  being  in  writing,  the  consideration  is 
sufficiently  expressed  to  uphold  the  contract.    Id. 

Undertaking  on  appeal.  An  undertaking  on  appeal  is 
made  sufficient  by  the  Code,  without  expressing  any  con- 
sideration.    Thompson  v.  Blanchard,  3  N.  Y.  335. 

To  what  contract  the  statute  applies.  The  statute  re- 
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quiring  the  agreement  and  consideration  to  be  in  writing 
applies  only  to  common  law  agreements  where  the  con- 
sideration is  the  subject  of  mutual  arrangement  between 
the  parties.     Id. 

As  to  written  contract  for  sale  of  lands,  see  146  N.  Y. 
380;  153  Id.  596,  aff'g  s.  c.  82  Hun,  N.  Y.  98. 

The  statute  is  not  applicable  to  those  instruments  created 
under,  and  deriving  their  obligation  from,  special  statutes, 
without  the  acceptance  of  the  party  for  whose  ultimate 
benefit  they  are  given.     Id. 

The  contract  of  guaranty  must  refer  to  the  consideration 
expressed  in  the  principal  contract,  to  justify  a  reference 
thereto  to  sustain  the  guaranty  upon  such  consideration, 
unless  the  same  appear  by  clear  implication.  Draper  v. 
Snow,  20  N.  Y.  331. 

Guaranty  endorsed  upon  contract.  A  written  under- 
taking to  be  responsible  "  for  all  such  goods  as  W  shall 
buy  of  C,"  indorsed  upon  and  executed  at  the  same  time 
with  the  contract  for  purchase  and  sale  of  such  goods,  is 
valid.     Church  v.  Brown,  21  N.  Y.  315. 

Such  contract  contains  a  sufficient  expression  of  consid- 
eration to  be  valid  under  the  statute  of  frauds.     Id. 

A  parol  zvarranty  of  the  responsibility  of  the  maker  of 
a  chattel  note,  delivered  in  part  payment  of  a  purchase 
made  by  the  vendee,  is  not  within  the  statute.  Cardell  v. 
McNeil,  21  N.  Y.  336. 

The  guaranty  construed  as  for  the  payment,  and  not  as 
for  the  collection  of  the  chattel,  note.     Id. 

The  statute  does  not  apply  (i)  where  there  is  no  original 
debt  to  which  the  promise  is  collateral.  Per  Comstock, 
Ch.  J.    Mallory  v.  Gillett,  21  N.  Y.  412. 

(2)  Where  the  original  debt  is  extinguished,  and  the 
creditor  has  no  remedy  except  upon  the  new  promise.    Id. 

(3)  Where  the  original  debt  remains,  but  the  new 
promise  is  founded  upon  a  consideration  which  moves  to 
the  promisor.     Id. 
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Subject  fully  discussed  by  Comstock,  Ch.  J.    Id.- 

For  value  received  in  a  guaranty  of  a  promissory  note, 
is  a  sufficient  expression  of  the  consideration  within  the 
statute.    Miller  v.  Cook,  23  N.  Y.  495. 

A  parol  agreement  to  extend  in  terms  a  mortgage  on 
lands  as  security  for  further  advances,  is  void.  Stoddard 
V.  Hart,  23  N.  Y.  556. 

Subscription  by  the  agent  of  the  party  is  sufficient, 
though  the  name  of  the  principal  does  not  appear  on  the 
instrument.     Dykers  v.  Townsend,  24  N.  Y.  57. 

Partly  in  writing.  The  contract  required  by  the  statute 
to  be  in  writing  must  be  entirely  so.  It  cannot  be  partly 
by  parol.    Wright  v.  Weeks,  25  N.  Y.  153. 

Sale  void  for  want  of  delivery.  Plaintiff  and  defendant 
bargained  for  a  pile  of  lumber,  plaintiff  said :  "  the  lumber 
is  yours."  Defendant  told  plaintiff  to  get  the  inspector's 
bill  and  take  it  to  a  certain  place,  when  it  would  be  paid. 
This  was  done  and  payment  refused;  the  amount  of  the 
lumber  being  over  $50.  Held  there  had  been  no  delivery 
and  acceptance  of  the  lumber  within  the  meaning  of  the 
statute.     I  N.  Y.  261. 

As  a  rule  the  statute  of  frauds  must  be  set  up  by  de- 
murrer or  answer,  or  it  will  be  deemed  to  have  been 
waived.  Bailie  v.  Plant,  1 1  Misc.  N.  Y.  30 ;  s.  c.  65  N.  Y. 
St.  R.  109;  65  Id.  118;  77  Hun,  N.  Y.  289. 

Similar  transaction.  Upon  the  question  whether  the 
vendee  of  goods  procured  the  sale  of  them  through  fraud, 
evidence  of  similar  transactions,  etc.,  about  the  same  time, 
is  admissible.     18  N.  Y.  589. 

So  also,  of  cotemporaneous  sales  procured  by  false  af- 
firmations of  his  solvency,  though  the  issue  is  upon  fraud- 
ulent concealment.     18  N.  Y.  590. 

Otherwise  of  statements  which,  though  false,  are  not 
deemed  fraudulent.     Id. 

In  an  action  against  the  employer  for  the  negligence  of 
his  driver,  in  causing  an  injury,  &c.,  the  fact  of  the  driver's 
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arrest  by  the  policeman  is  not  admissible  as  evidence  of 
negligence.     17  N.  Y.  132. 

The  declarations  of  the  driver,  excusing  himself  at  the 
time  of  the  accident,  etc.,  is  mere  hearsay  and  not  admis- 
sible.    Id. 

STATEMENT— OPENING. 

It  is  not  permissible,  in  some  jurisdictions,  to  state  an 
anticipated  defence  of  opposing  party.  31  N.  Y.  611,  614; 
33  Barb.  N.  Y.  229,  234;  33  N.  W.  R.  52 ;  s.  c.  69  Wis.  32. 

In  Scripps  v.  Reilly,  35  Mich.  371,  388,  the  court  held 
that,  "  The  decisions  unite  in  substantially  denying  the 
right  to  get  before  the  jury  a  detail  of  the  testimony  ex- 
pected to  be  offered,  and  especially  any  not  positively  en- 
titled to  be  introduced,  and  deny  the  right  to  use  it  as  a 
cover  for  any  topics  not  fairly  pertinent."  The  court  said 
also  in  the  same  case :  "  The  text  books  in  this  country 
which  deal  with  the  subject  are  distinctly  agreed  concern- 
ing the  end  and  scope  of  this  opening  address.  They  all 
represent  it  as  a  proceeding  prefatory  to  putting  in  evi- 
dence, and  as  one  practically  necessary  to  make  an  ad- 
vance exhibit  of  the  legal  nature  of  the  controversy  and 
its  salient  peculiarities,  and  enable  the  judge,  jury,  and 
opposing  counsel  to  apprehend  the  necessities  of  the  plain- 
tiff's case  and  correctly  understand  the  drift  and  bearing  of 
each  step,  and  each  offer  of  proof  as  it  shall  occur  sub- 
sequently. And  considering  that  its  office  is  to  afford  pre- 
liminary explanation,  that  it  is  to  precede  proofs  and  pre- 
cede controversy  before  the  jury,  and  is  not  to  embody  or 
convey  proof  or  prepossess  the  jury,  they  unite  in  substan- 
tially denying  the  right  to  make  use  of  it  to  get  before  the 
jury  a  detail  of  the  testimony  expected  to  be  offered,  and 
especially  any  not  entitled  to  be  introduced,  and  deny  the 
right  to  use  it  as  a  cover  for  any  topics  not  fairly  pertinent. 
A  brief  summary  or  outline  of  the  substance  of  the  evi- 
dence intended  to  be  offered,  with  requisite  clear  and  con- 
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cise  explanations,  are  considered  proper.  But  a  relation 
of  expected  oral  testimony  at  length,  or  a  reading  of  ex- 
pected documentary  proofs  at  large,  or  any  other  course 
fitted  to  mislead  the  triers,  should  not  be  tolerated.  Of 
course  there  may  be  cases  and  instances  where  a  statement 
of  the  evidence  itself,  or  a  reading  of  a  paper,  may  be  con- 
venient and  harmless.  Such  however  must  be  exceptional, 
and  not  within  the  spirit  of  the  general  requirement. 
Greene's  Practice,  §  443;  Burrill's  Pr.  vol.  i,  p.  234; 
Waite's  Pr.  vol.  3,  p.  86;  Tiff.  &  Smith,  N.  Y.  Pr.  553; 
*     *     *     33  Barb.  N.  Y.  229." 

As  to  scope  and  effect  of  opening  statement,  see  103  U. 
S.  64. 

As  to  arguments  and  conduct  of  counsel  generally  see 
156  U.  S.  361 ;  84  Fed.  R.  772 ;  86  Id.  865 ;  63  Id.  238. 

SUPREME  COURT  OF  NEW  YORK. 

The  Supreme  Court  of  New  York  has  general  juris- 
diction in  law  and  equity.  The  legislature  cannot  limit 
the  jurisdiction  of  the  Supreme  Court.  79  N.  Y.  582;  3 
Hun,  N.  Y.  375.  An  act  transferring  certain  causes  to  the 
marine  court  was  held  to  be  unconstitutional  in  Alexander 
V. -Bennet,  60  N.  Y.  204.  See  also  75  N.  Y.  528;  44  Id. 
415;  59  Id.  554.  Courts  are  not  deprived  of  equity  jur- 
isdiction by  N.  Y.  Code  Civ.  Pro.  §  970,  providing  that 
certain  causes  may  be  tried  by  a  jury  at  the  request  of 
either  party.  27  Abb.  N.  C.  (N.  Y.)  463,  478.  The  leg- 
islature, however,  may  provide  for  administering  both  legal 
and  equitable  remedies  in  the  same  suit.  Phillips  v. 
Gorman,  17  N.  Y.  270. 

SUPREME  COURT— ATTORNEY  AND  CLIENT. 

Right  of  client  to  proceed  summarily  against  his  attorney 
to  compel  the  attorney  to  pay  over  moneys  alleged  to  have 
been  improperly  retained  by  him  is  not  an  absolute  legal 
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right,  but  is  subject  to  the  discretionary  power  of  the 
court.  71  App.  Div.  N.  Y.  521.  In  this  case  the  court 
said :  "  The  respondent  is  an  attorney  and  counselor  of 
this  court,  and  while  it  is  not  to  be  doubted  that  the  court 
has  power,  in  a  proper  case,  to  take  summary  action  in 
behalf  of  a  wronged  client,  this  power  should  always  be 
exercised  with  great  prudence  and  caution,  and  a  sedulous 
regard  for  the  rights  of  the  client  on  the  one  hand  and  of 
the  attorney  on  the  other.  It  is  not  an  absolute  right  that 
the  client  has  to  invoke  this  severe  and  summary  remedy 
against  the  attorney,  but  one  always  subject  to  discretion. 
It  is  for  the  court  to  say  when  and  under  what  circum- 
stances it  will  entertain  such  proceedings  against  its  officers, 
upon  the  application  of  the  client,  and  a  refusal  to  pro- 
ceed in  that  way  is  not  the  denial  of  any  legal  right.  128 
N.  Y.  67,  69.  An  examination  of  the  matter  now  before 
us  does  not  lead  us  to  conclude  that  the  discretion  of  the 
court  at  Special  Term  was  improperly  exercised." 

SCINTILLA  OF  EVIDENCE. 

Although  it  seems  to  be  an  infringement  upon  the 
province  of  the  jury  which  has  a  tendency  to  impair  the 
usefulness  of  trial  by  jury,  and  a  denial  of  their  right  to 
pass  upon  the  sufficiency  of  the  facts,  it  has  been  held  in 
the  following  cases  that  there  must  be  more  than  a  scintilla 
of  evidence  to  authorize  its  submission  to  a  jury.  113  N. 
Y.  378;  103  Id.  391;  59  Id.  356;  131  Id.  90;  152  Id.  182. 
The  same  doctrine  has  been  laid  down  in  other  juris- 
dictions also.  We  think  it  unduly  increases  the  power  of 
the  judge  at  the  expense  of  the  jury. 

SECONDARY  EVIDENCE. 

As  a  general  rule  an  appellate  tribunal  will  not  review 
the  determination  of  a  trial  court  as  to  the  sufficiency  of 
the  testimony  of  loss  or  destruction  of  papers  constituting 
best  evidence.     Mason  v.  Libbey,  90  N.  Y.  683. 
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SURVEY,  FBEFARATION  FOB  TBIAI.. 

In  actions  relating  to  real  property  a  survey  of  the  locus 
in  quo  is  often  necessary.  The  following  sections  of  the 
New  York  Code  Civil  Procedure,  prescribes  the  manner 
in  which  the  survey  shall  be  made : 

§  1682.  If  the  court,  in  which  an  action  relating  to  real 
property  is  pending,  is  satisfied  that  a  survey  of  any  of  the 
property,  in  the  possession  of  either  party,  or  of  a  boundary 
line  between  the  parties,  or  between  the  property  of  either 
of  them,  and  of  another  person,  is  necessary  or  expedient, 
to  enable  either  party  to  prepare  a  pleading,  or  prepare 
for  trial,  or  for  any  other  proceeding  in  the  action,  it  may, 
upon  the  application  of  either  party,  upon  notice  to  the 
party  in  possession,  make  an  order,  granting  to  the  appli- 
cant leave  to  enter  upon  that  party's  property,  to  make 
such  a  survey. 

§  1683.  An  order,  made  as  prescribed  in  the  last  section, 
must  specify,  by  a  description  as  definite  as  may  be,  the 
property  or  boundary  line  to  be  surveyed,  and  the  real 
property  of  the  adverse  party,  upon  which  it  is  necessary 
to  enter  for  that  purpose.  A  copy  thereof  must  be  served 
on  the  owner  or  occupant  of  that  property,  before  entry 
thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed 
in  the  last  section,  the  party  obtaining  it,  his  necessary 
surveyors,  servants,  and  agents,  may  enter,  for  the  pur- 
pose of  making  the  survey,  upon  the  real  property  de- 
scribed in  the  order,  and  may  there  make  the  survey;  but 
each  person  so  entering  is  responsible  for  any  unnecessary 
injury  done  by  him;  and  the  party  procuring  the  order  is 
responsible  for  such  an  injury,  done  by  any  person  so  en- 
tering. 

STOIiEX  PROFEETY. 

The  owner  of  stolen  property  may  maintain  an  action 
for   conversion   against   a   bona   fide   purchaser   thereof. 
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Lovell  V.  Shea,  i8  N.  Y.  Supp.  193;  Chase's  Black.  Com. 
78;  61  N.  Y.  477.  See  also  107  N.  Y.  465;  65  Id.  103; 
74  Id.  505;  121  Id.  276;  4  L.  R.  A.  369  n. 

STATUTE. 

May  be  read  from  newspaper  as  evidence  until  six 
months  after  passage,  under  provisions  of  N.  Y.  Code 
Civ.  Pro.  §  932. 

SPEED. 

The  rate  of  speed  at  which  a  train  is  run  may  be  negli- 
gent, although,  the  statutory  signals  are  given.  65  Barb. 
N.  Y.  92;  21  N.  Y.  315 ;  67  Id.  417,  420,  421 ;  40  Id.  34. 

Any  person  although  not  an  expert  may  testify  as  to 
speed  at  which  train  was  running  at  a  given  time.  59  N. 
Y.  631 ;  65  Id.  330;  64  Id.  424;  2  Abb.  Ct.  of  App.  N.  Y. 
458. 

TRANSACTION— FBAUDTJLENT— AND  BADGES  OF  FBAUD. 

A  badge  of  fraud  is  a  fact  calculated  to  throw  suspicion 
on  a  transaction,  and  calling  for  an  explanation.  69  N.  C. 
376.  Badges  of  fraud  afford  grounds  of  inference  from 
which  the  jury  are  authorized  to  conclude  that  a  trans- 
action surrounded  by  them  is  fraudulent.  73  Ind.  472, 
477.  One  badge  of  fraud  may  be  sufificient  to  impeach  a 
conveyance.  Peck  v.  Land.  2  Geo.  i,  and  the  concurrence 
of  several  badges  of  fraud  will  always  make  out  a  strong 
case,  because  the  concurrence  of  a  number  of  independent 
circumstances,  each  tending  to  prove  a  fact  increases  and 
strengthens  the  probability  of  its  truth.  163  Ala.  561 ;  69 
M.  L.  592 ;  45  N.  J.  Eq.  677 ;  102  N.  Y.  347 ;  2  Bailey,  108 ; 
I  Hill,  N.  Y.  16;  52  Tex.  130.  Where  a  person  mortgages 
all  his  property  subject  to  sale  under  execution  it  is  a  badge 
of  fraud.  Tyne's  Case,  3  Coke,  80;  4  Ind.  Eq.  137;  7 
Humph.  367;  19  Miss.  469;  9  B.  Mon.  511 ;  22  Abb.  N.  C. 
105.  See  also  Bump  on  Fraud.  Conv.  (4th  ed.)  §  47  and 
cases  cited. 
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Mortgage,  executed  when  mortgagor  is  heavily  indebted 
or  embarrassed,  is  a  badge  of  fraud.  7  Cow.  N.  Y.  301 ; 
Bump.  Fraud.  Conv.  (4th  ed.)  §  49  and  cases  cited. 

A  mortgage  made  during  pendency,  or  expectancy  of 
suit,  is  a  badge  of  fraud.  20  Wend.  N.  Y.  507;  7  Cow. 
301 ;  14  N.  Y.  Supr.  563 ;  Bump,  on  Fraud.  Conv.  §  50  and 
cases  cited.  A  secret  trust  between  the  parties  is  a  badge 
of  fraud.  72  Hun,  N.  Y.  263.  False  statement  of  con- 
sideration is  a  badge  of  fraud.  32  N.  Y.  293;  8  Wend. 
N.  Y.  339;  42  N.  Y.  204;  8  Paige,  N.  Y.  176.  Anything 
out  of  usual  course  of  business  is  a  badge  of  fraud.  13 
La.  An.  595.  The  absence  of  receipts  upon  the  payment 
of  money  is  a  badge  of  fraud.  84  Penn.  246;  Bump,  on 
Fraud.  Conv.  (4th  ed.)  §  63  and  cases  cited.  The  gran- 
tor's flight  is  a  badge  of  fraud.  4  Watts.  359;  3  Munf. 
521 ;  5  J.  J.  Marsh.  504;  8  Ind.  44;  13  La.  An.  593.  In- 
consistent statements  are  a  badge  of  fraud.  4  J.  J.  Marsh. 
372;  5  Id.  504;  24  Ark.  410;  27  Ind.  29.  The  omission 
of  the  grantee  to  testify,  43  Barb.  N.  Y.  448,  or  to  pro- 
duce the  debtor,  64  N.  C.  374.  Bump,  on  Fraud.  Conv. 
(4th  ed.)  §  65  and  cases  cited,  or  any  important  paper 
affords  ground  for  an  unfavorable  presumption,  and  con- 
sequently exercises  an  important  influence  upon  the  de- 
termination of  the  question  of  fraud.  Bump,  on  Fraud. 
Conv.    §  65  a. 

In  a  sale  procured  by  fraud,  no  title  passes ;  the  vendor 
still  retains  his  legal  right  to  the  goods,  and  rescinding  the 
contract  of  sale,  rescinds  the  contract  of  payment.  Nichols 
V.  Michael,  23  N.  Y.  267. 

Whenever  property  is  obtained  from  another  upon  credit 
with  the  preconceived  design  upon  the  part  of  the  pur- 
chaser to  cheat  and  defraud  the  vendor  out  of  the  same, 
the  vendor  on  the  discovery  of  the  fraud,  may  avoid  the 
contract  and  retake  the  property,  unless  it  has  passed  to  the 
possession  of  a  bona  ftde  holder  for  value.  Nichols  v. 
Michael,  23  N.  Y.  266;  18  Id.  295;  18  Id.  588. 
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Where  vendor  gave  his  note  for  the  goods,  the  vendor 
is  not  bound  to  tender  such  note  at  the  time  of  rescinding 
the  contract.  It  is  sufficient  for  him  to  produce  it  upon 
the  trial,  and  deliver  it  to  the  custody  of  the  court.  23 
N.  Y.  264 ;  37  Id.  607 ;  38  Id.  292 ;  86  Id.  83 ;  42  111.  85 ; 
28  Kan.  186;  13  R.  L  487. 

It  is  not  necessary  to  establish  fraud  by  direct  and 
positive  proof,  for  this  can  seldom  be  done.  Usually,  the 
first  effort  of  a  man  who  intends  to  commit  a  fraud  is  to 
throw  a  veil  over  the  transaction,  to  shield  it  against  as- 
sault and  baffle  all  attempts  at  detection.  No  man  willingly 
furnishes  the  evidence  of  his  own  turpitude.  Fraud  is  for 
this  reason,  rarely  perpetrated  openly  and  in  broad  day- 
light. It  is  committed  in  secret  and  privately,  and  usually 
hedged  in  and  surrounded  by  all  the  guards  which  can  be 
invoked  to  prevent  discovery  and  exposure.  Its  operations 
are  frequently  circuitous  and  difficult  of  detection.  It  is 
therefore  usually  established  by  circumstantial  evidence. 
49  111.  62;  8  Wall.  362;  8  Yerg.  464;  3  Mo.  290;  27  111. 
426;  34  N.  Y.  Supp.  524;  20  Md.  93;  17  Wall.  532;  44 
Ind.  209. 

TESTIMONY— DOCUMENTARY    EVIDENCE    AS    A    SUBSTI- 
TXJTE  FOR  OBAIi  TESTIMONY. 

The  following  sections  of  the  New  York  Code  of  Civil 
Procedure  relate  to  the  substitution  of  documentary  evi- 
dence for  oral  testimony. 

§  921. 
922. 

923- 
924. 
925. 


Certain   official  certificates      §  926. 

Affidavit   of   printer,    etc., 

evidence. 

evidence. 

Certificate,     etc.,     on    file 

927. 

Id.;  of  service  of  notice. 

evidence. 

928. 

Marriage    certificate,    evi- 

Notary's    certificate,     evi- 

dence. 

dence. 

929. 

Book  of    foreign    corpora- 

Notary's prot-est  and  memo- 

tion; when  evidence. 

randum;  when  evidence. 

930. 

When  a  copy  thereof  is  evi- 

Proof of  presentment,  etc., 

dence. 

of  foreign  bills. 

931- 

How  copy  to  be  verified. 
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§  921.  Where  the  officer,  to  whom  the  legal  custody  of  a 
paper  belongs  certifies,  under  his  hand  and  official  seal,  that 
he  has  made  diligent  examination,  in  his  office,  for  the 
paper,  and  that  it  cannot  be  found,  the  certificate  is  pre- 
sumptive evidence  of  the  facts  so  certified,  as  if  the  officer 
personally  testified  to  the  same. 

§  922.  Where  a  public  officer  is  required  or  authorized, 
by  special  provision  of  law,  to  make  a  certificate  or  an 
affidavit,  touching  an  act  performed  by  him,  or  to  a  fact 
ascertained  by  him,  in  the  course  of  his  official  duty;  and 
to  file  or  deposit  it  in  a  public  office  of  the  State ;  the  cer- 
tificate or  affidavit,  so  filed  or  deposited,  or  an  exemplified 
copy  thereof,  is  presumptive  evidence  of  the  facts  therein 
alleged,  except  where  the  effect  thereof  is  declared  or  regu- 
lated, by  special  provision  of  law. 

§  923.  The  certificate  of  a  notary  public  of  the  State, 
under  his  hand  and  seal  of  office,  of  the  presentment  by 
him,  for  acceptance  or  payment,  or  of  the  protest,  for  non- 
acceptance  or  non-payment,  of  a  promissory  note  or  bill 
of  exchange,  or  of  the  service  of  notice  thereof  on  a  party 
to  the  note  or  bill;  specifying  the  mode  of  giving  the  no- 
tice, the  reputed  place  of  residence  of  the  party  to  whom  it 
was  given,  and  the  post-office  nearest  thereto;  is  pre- 
sumptive evidence  of  the  facts  certified,  unless  the  party, 
against  whom  it  is  offered,  has  served  upon  the  adverse 
party,  with  his  pleading,  or,  within  ten  days  after  joinder 
of  an  issue  of  fact,  an  original  affidavit,  to  the  effect,  that 
he  has  not  received  notice  of  non-acceptance,  or  of  non- 
payment of  the  note  or  bill.  A  verified  answer  is  not  suf- 
ficient as  an  affidavit,  within  the  meaning  of  this  section. 

§  924.  In  case  of  the  death  or  insanity  of  a  notary  public 
of  the  State,  or  of  his  absence  or  removal,  so  that  his  per- 
sonal attendance,  or  his  testimony,  cannot  be  procured,  in 
any  mode  prescribed  by  law,  his  original  protest,  under 
his  hand  and  official  seal,  the  genuineness  thereof  being 
first  duly  proved,  is  presumptive  evidence  of  a  demand 
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of  acceptance,  or  of  payment,  therein  stated;  and  a  note 
or  memorandum,  personally  made  or  signed  by  him,  at 
the  foot  of  a  protest,  or  in  a  regular  register  of  official  acts, 
kept  by  him,  is  presumptive  evidence  that  a  notice  of  non- 
acceptance  or  non-payment  was  sent  or  delivered,  at  the 
time,  and  in  the  manner,  stated  in  the  note  or  memoran- 
dum. 

§  925.  Proof  of  the  presentment,  for  acceptance  or  pay- 
ment, of  a  promissory  note  or  bill  of  exchange,  payable  in 
another  State,  or  in  a  Territory,  or  foreign  country,  or  of  a 
protest  of  the  note  or  bill,  for  non-acceptance,  or  non-pay- 
ment, or  of  the  service  of  notice  thereof,  on  a  party  to  the 
note  or  bill,  may  be  made,  in  any  manner  authorized  by  the 
laws  of  the  State,  Territory,  or  county,  where  it  was  pay- 
able. 

§  926.  The  affidavit  of  the  printer  or  publisher  of  a  news- 
paper, published  within  the  State,  or  of  his  foreman  or 
principal  clerk,  showing  the  publication  of  a  notice  or  other 
advertisement,  authorized  or  required,  by  a  law  of  the 
State,  to  be  published  in  that  newspaper,  annexed  to  a 
printed  copy  of  the  notice  or  other  advertisement,  may  be 
read  in  evidence;  and  is  presumptive  evidence  of  the  pub- 
lication, and,  also,  of  the  matters  stated  therein,  showing 
that  the  deponent  is  authoiized  to  make  the  affidavit.  But 
this  section  does  not  aooly  to  a  case,  where  the  affidavit 
is  required  by  law  to  be  filed,  unless  it  has  been  duly  filed ; 
or  to  a  case,  where  the  mode  of  proving  a  publication  is 
otherwise  specially  prescribed  by  law. 

§  927.  Where  it  is  necessary,  upon  the  trial  of  an  action, 
to  prove  the  service,  posting  or  affixing,  to  have  been  made 
by  the  person  making  the  affidavit,  is  presumptive  evidence 
of  the  service,  posting  or  affixing,  upon  first  proving  that 
he  is  dead  or  insane,  or  that  his  personal  attendance  can- 
not be  compelled,  with  due  diligence. 

§  928.  An  original  certificate  of  a  marriage,  within  the 
state,  made  by  the  minister  or  magistrate  by  whona  it  was 
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solemnized ;  the  original  thereof,  made  pursuant  to  law,  in 
the  office  of  the  clerk  of  a  city  or  a  town  within  the  state, 
or  a  copy  of  the  certificate,  or  of  the  entry,  duly  certified, 
is  presumptive  evidence  of  the  marriage. 

TESTIMONY— BOOK   OF  FOREIGN  COBPOBATION,  IVHEN 
EVIDENCE. 

The  New  York  Code  Civil  Procedure,  §  929,  provides 
that  where  a  party  wishes  to  prove  an  act  or  transaction 
of  a  foreign  corporation ;  the  book  or  books  of  the  corpora- 
tion may  be  used  for  that  purpose,  as  presumptive  evidence, 
whether  any  or  all  of  the  parties  are  or  not  members  of  the 
corporation. 

Section  930  N.  Y.  Code  Civ.  Pro.  provides  when  a  copy 
thereof  is  evidence,  and  §  931,  how  copy  is  to  be  verified. 
These  sections  read  as  follows : 

§  930.  If  an  original  book  is  not  produced  at  the  trial,  as 
prescribed  in  the  next  section,  a  copy  thereof,  or  an  entry 
therein,  verified  as  prescribed  in  the  last  section,  may  be 
used,  with  like  effect  as  the  original  book;  provided  that 
the  party,  intending  to  use  the  copy,  gives  the  adverse  party 
at  least  ten  days'  notice  of  his  intention,  specifying  briefly 
the  nature  of  the  evidence  proposed  to  be  given.  But  this 
and  the  next  section  do  not  apply,  where  the  foreign  cor- 
poration is  a  party  to  the  action,  and  seeks  to  prove  its  own 
act  or  transaction,  in  its  own  behalf. 

§  931.  The  copy  must  be  verified  by  the  deposition,  taken 
as  prescribed  by  law,  or  the  oral  testimony,  taken-  at  the 
trial,  of  the  person  who  made  it,  or  of  a  person  who  has 
examined  and  compared  it  with  the  original  book,  or  the 
entry  therein.  The  witness  must  testify  that  the  copy  pro- 
duced is  correct ;  that  he  made  it,  or  compared  it  with  the 
original;  and  that  he  then  knew  that  the  original  book  so 
copied,  or  containing  the  entry,  was  the  book  of  the  cor- 
poration ;  or  that  it  was  then  acknowledged  to  him  to  be 
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such,  by  an  officer  or  receiver  of  the  corporation,  or  a  per- 
son having  the  custody  thereof,  naming  the  person  who 
made  the  acknowledgment;  and  he  must  specify  where, 
and  in  whose  custody,  the  original  was  then  kept. 

O^ELEGRAPH  COMPANIES. 

Telegraph  Companies  are  not  common  carriers.  Terms 
on  the  back  of  a  telegraph  message,  in  so  far  as  they  are 
not  inconsistent  with  the  law,  form  part  of  the  contract 
between  the  sender  and  the  company  under  which  the  mes- 
sage is  transmitted.  Primrose  v.  The  West.  Un.  T.  Co. 
154  U.  S.  I.     See  note  to  this  case. 

Telegraph  company  held  liable  for  mistake  in  trans- 
mission of  unrepeated  message  in  Pearsall  v.  Tel.  Co.  124 
N.  Y.  256.  See  also  i  Daly,  547;  30  How.  Pr.  N.  Y.  403. 
Held  in  last  case  that  "  a  condition  restricting  the  liability 
of  the  company  to  cases  in  which  the  message  is  repeated, 
must  be  brought  home  to  the  knowledge  of  the  sender." 

A  telegraph  company  is  liable  for  the  negligence  of  its 
servants  in  transmitting  an  erroneous  message  to  the  dam- 
age of  the  party  receiving  it ;  and  a  failure  to  transmit  it  in 
the  form  in  which  it  was  received  is  prima  facie  evidence 
of  negligence.  44  N.  Y.  263 ;  s.  c.  i  Daly,  474 ;  41  N.  Y. 
544.  See  generally  45  N.  Y.  744;  60  Id.  198;  46  Hun, 
N.  Y.  542. 

As  to  damages  against  telegraph  company  for  error  in 
sending  message  or  for  not  delivering  the  same;  duty  of 
company  to  deliver;  stipulations  and  printed  conditions, 
effect  of,  see  note  to  Primrose  v.  W.  U.  Tel.  Co.,  154  U.  S. 
I.  (L.  Co.  P.  Co.  ed.) 

As  to  right  of  telegraph  and  telephone  companies  to  use 
public  streets  and  erect  poles  therein;  compensation;  in- 
junction; poles  for  street  car  propulsion;  placing  electric 
wires  under  surface  of  streets,  see  note  to  W.  U.  Tel.  Co. 
37  L.  R.  A.  810. 
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TELEGRAM— PRIMARY  EVIDENCE. 

The  transcript  of  a  telegram  delivered  to  the  person 
addressed  is,  as  between  him  and  the  sender,  deemed  the 
original,  but  it  can  never  be  so  without  competent  proof 
that  the  sender  did  actually  send  it  or  authorize  it  to  be 
sent;  the  primary  and  original  evidence  of  that  fact  is 
the  telegram  itself  in  the  handwriting  of  the  sender  or  of 
an  agent  shown  to  have  been  duly  authorized.  Where, 
however,  it  appears  that  a  telegram  has  been  destroyed 
by  the  company,  secondary  evidence  of  the  essential  fact 
may  be  given.  Oregon  Steamship  Co.  v.  Otis,  loo  N.  Y. 
446 ;  affirming  s.  c.  27  Hun,  N.  Y.  452 ;  14  Abb.  N.  C.  388. 

TELEGRAM. 

Upon  proof  of  the  delivery  of  a  telegram  for  transmis- 
sion, a  presumption  arises  that  it  reached  its  destination. 
Rice  on  Ev.  71 ;  i  Cent.  R.  734 ;  100  N.  Y.  446. 

TELEGRAMS    AND    LETTERS. 

Proof  of  the  sending  of  a  letter  by  mail  raises  the  pre- 
sumption of  its  receipt  by  the  addressee,  and  for  the  same 
reasons  telegrams  are  now  held  to  be  subject  to  the  same 
rule.  Oregon  S.  S.  Co.  v.  Otis,  no  N.  Y.  449;  Whart. 
on  Ev.  §§  76,  617,  1 128,  and  notes;  13  Ch.  Div.  574; 
III  U.  S.  193;  3  Dill.  573;  5  Cal.  235;  Scott  &  Jarnagah 
on  Telegraphs,  §§  340^  341 ;  48  N.  H.  487;  35  Barb.  N.  Y. 
471 ;  36  N.  Y.  307;  28  Vt.  127. 

When  letters  are  addressed  to  a  particular  person  and 
answers  are  received  in  due  course  a  fair  inference  arises 
that  the  answers  are  written  by  the  person  from  whom  they 
purported  to  come.  21  Wend.  N.  Y.  557;  13  Barb.  N.  Y. 
481. 

The  great  bulk  of  letters  which  are  mailed  reach  their 
destination,  equally  as  well  as  the  great  bulk  of  telegrams. 
A  failure  in  either  case  is  an  exception,  possible,  but  rare. 
The  letters  are  transported  by  government  officials  acting 
under  oath,  and  upon  a  system  framed  to  secure  regularity 
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and  precision.  The  telegrams  are  sent  by  private  corpora- 
tions, whose  success  and  property  depend  largely  upon  the 
promptness  and  accuracy  of  the  work,  and  are  faithful 
under  the  incentive  of  interest.  These  companies  perform  a 
public  service,  and  are  regulated  to  some  extent  by  the 
public  law.  There  is  thus  impressed  upon  the  telegraph 
service  something  of  a  public  character,  and  thrown  around 
it  the  general  obligations  of  the  public  law,  and  it 
seems  to  us  reasonable  to  assimilate  the  rules  of  evidence 
founded  upon  transmission  by  mail  to  that  of  transmission 
by  telegraph.  It  may  be  that  the  presumption  of  correct 
delivery,  agreeing  in  kind  with  that  raised  upon  delivery 
to  the  post-ofifice,  should  be  deemed  weaker  in  degree,  but 
in  view  of  the  wide  extension  of  telegraphic  facilities,  and 
of  their  increasing  use  in  business  correspondence,  and  the 
difficulty  of  tracing  a  dispatch  to  its  destination,  we  think 
it  should  be  held  that  upon  proof  of  delivery  of  the  mes- 
sage for  the  purpose  of  transmission,  properly  addressed  to 
the  correspondent  at  his  place  of  residence,  or  where  he 
is  shown  to  have  been,  a  presumption  of  fact  arises  that 
the  telegram  reached  its  destination,  sufficient  at  least  to 
put  the  other  party  to  his  denial,  and  raise  an  issue  to  be 
determined.  There  is  greater  safety  in  conceding  the  ex- 
istence of  such  a  presumption  of  fact  under  a  system  like 
ours,  in  which  the  party  addressed  is  always  at  liberty  to 
testify,  and  if  dead  his  representatives  are  protected  against 
the  evidence  of  his  adversary  as  to  personal  transactions 
and  communications.  Oregon  Steamship  Co.  v.  Otis,  loo 
N.  Y.  446. 

TAXATION. 

While  the  Board  of  Tax  Assessments  of  the  City  of 
New  York  has  power  to  tax  the  stock  of  a  national  bank 
of  that  city,  owned  by  a  non-resident  of  the  state,  it  has  no 
power  to  create  a  personal  liability  against  him  for  the 
tax.    Nor  can  the  tax  be  made  the  basis  for  an  action  for  a 
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personal  judgment,  by  personal  service  upon  him,  within 
the  city,  of  a  summons  in  the  action.  The  Legislature 
has  no  power  to  confer  upon  taxing  officers,  for  the  pur- 
poses of  taxation,  jurisdiction  over  the  person  of  a  non- 
resident. If  he  owns  property  taxable  within  the  state  the 
tax  must  be  collected  out  of  the  property  if  at  all.  The 
City  of  N.  Y.  V.  McLean.  Court  Appeals  Decided  Apr. 
1st,  1902.  Reported  in  N.  Y.  L.  J.  April  loth,  1902.  As- 
sessors of  taxes  have  no  jurisdiction  of  the  person  of  one 
who  does  not  reside  within  the  district  to  which  their  jur- 
isdiction extends.  Id.;  11  N.  Y.  536;  15  Id.  316;  57  Id. 
492 ;  86  Id.  339 ;  100  Id.  378 ;  123  Id.  142. 

The  power  of  taxation  of  a  state  is  limited  to  persons, 
property,  and  business  within  her  jurisdiction,  and  all  tax- 
ation must  relate  to  one  of  these  subjects.  15  Wall.  (U. 
S.)  300.  See  also  96  N.  Y.  387,  393.  As  to  taxation  gen- 
erally see  Cooky  on  Taxation;  Desty  on  Taxation;  Mc- 
Culloch  v.  Md.  4  Wheat.  U.  S.  316. 

Suits  to  collect  taxes.     L.  R.  A.  6,  69;  (Brief)  11,  817. 

TRIAL,   PBEFABATION   FOB— PAPERS   FOB   THE   COUBT, 

ETC. 

The  New  York  Code  of  Civil  Procedure,  §  981,  provides 
that  where  the  issue  is  brought  to  trial  by  the  plaintiff, 
he  must  furnish  the  court  with  copies  of  the  summons  and 
the  pleadings,  and  of  the  offer  of  judgment  if  any  has  been 
made.  Where  the  issue  is  brought  to  trial  by  the  defend- 
ant, and  the  plaintiff  does  not  furnish  those  papers,  they 
must  be  furnished  by  the  defendant. 

As  a  general  rule,  where  any  papers  will  probably  be 
required  in  the  course  of  the  trial,  care  should  be  taken 
that  they  are  in  court,  and,  where  possible,  copies  of  them 
should  be  prepared,  ready  for  the  court  when  asked  for. 

The  attorney  for  the  party  in  whose  interest  they  have 
been  taken,  will  also  as  a  matter  of  course  take  care  that 
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any  documentary  evidence,  in  the  custody  of  the  clerk  or 
any  other  officers  of  the  court,  such  as  depositions,  former 
records,  or  other  documents  of  a  similar  kind,  are  ready  in 
court,  when  called  for,,  and  previous  notice  to  that  effect 
should  be  given  to  such  officers,  and  their  attendance  pro- 
cured accordingly. 

It  will  also  be  his  duty  to  look  carefully  into  the  case, 
and  see  whether  the  production  of  any  other  documents  or 
papers  may  not  be  necessary.  Orders  or  copies  of  orders 
which  tend  to  the  exclusion  of  evidence  which  might  be 
offered  by  the  adverse  party,  with  the  necessary  collateral 
proof  of  service,  may  be  instanced  as  among  papers  of  this 
description.  , 

And,  especially  should  he  be  prepared  with  the  necessary 
proof  of  service  of  subpoenas  of  whatever  nature,  and  no- 
tices to  produce  documents,  where  there  is  the  slightest 
chance  of  a  non-attendance  or  refusal.  And,  where  con- 
tumacy on  the  part  of  a  witness  is  apprehended,  it  will  be 
very  desirable  to  prepare  beforehand,  and  have  ready  in 
court  for  use,  the  necessary  papers  to  bring  him  into  con- 
tempt ready  to  be  finally  filled  in  and  handed  to  the  judge 
at  once.  This  will  save  time,  and  also  the  risk  of  any 
omission  in  the  hurry  of  preparing  them  in  court  on  the 
spur  of  the  moment,  being  papers  on  which  strict  practice 
is  essential. 

In  the  event  of  the  absence  of  a  material  witness,  or  the 
necessity  of  applying  for  the  postponement  of  the  trial  for 
any  other  reason,  the  necessary  affidavits  should  also  be 
prepared  beforehand. 

TRIAL— IN  PRACTICE. 

The  examination  before  a  competent  tribunal,  according 
to  the  laws  of  the  land,  of  the  facts  put  in  issue  in  a  cause, 
for  the  purpose  of  determining  such  issue.  4  Mass.  C.  C. 
232. 
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TRIAL  BY  JURY. 

Eulogy  upon,  i  Hume  Hist.  Eng.  98;  3  Black.  Com. 
349 ;  4  Id.  349,  414. 

Trial  by  inspection  or  examination  is  a  form  of  trial  in 
wfiich  the  judges  of  the  court,  upon  the  testimony  of  their 
own  senses,  decide  the  point  in  dispute. 

This  trial  takes  place  when,  for  the  greater  expedition 
of  a  cause,  in  some  point  or  issue  being  either  the  principal 
question  arising  collaterally  out  of  it,  being  evidently  the 
object  of  sense,  the  judges  of  the  court,  upon  the  testimony 
of  their  own  senses,  shall  decide  the  point  in  dispute.  For 
where  the  affirmative  or  negative  of  a  question  is  matter 
of  such  obvious  determination,  it  is  not  thought  necessary 
to  summon  a  jury  to  decide  it, — who  are  properly  called  in 
to  inform  the  conscience  of  the  court  in  respect  of  dubious 
facts ;  and,  therefore,  when  the  fact  from  its  nature  must 
be  evident  to  the  court  either  from  ocular  demonstration  or 
other  irrefragable  proof,  there  the  law  departs  from  its 
usual  resort,  the  verdict  of  twelve  men,  and  relies  on  the 
judgment  alone.  For  example,  if  a  defendant  pleads  in 
abatement  of  the  suit  that  the  plaintiff  is  dead,  and  one  ap- 
pears and  calls  himself  the  plaintiff,  which  the  defendant 
denies,  in  this  case  the  judges  shall  determine  by  inspection 
and  examination  whether  he  be  the  plaintiff  or  not.  9 
Coke,  30;  3  Blackstone,  Comm.  331 ;  Stephen  Plead.  123. 

Judges  of  courts  of  equity  frequently  decide  upon  mere 
inspection.  The  most  familiar  examples  are  those  of  cases 
where  the  plaintiff  prays  an  injunction  on  an  allegation 
of  piracy  or  infringement  of  a  patent  or  copyright.  5 
Ves.  Ch.  709;  12  Id.  270,  and  the  cases  there  cited.  And 
see  2  Atk.  Ch.  141 ;  2  Barnew,  &  C.  80 ;  4  Ves.  Ch.  681 ; 
2  Russ.  Ch.  385 ;  I  Ves.  &  B.  Ch.  Ir.  67;  Croke  Jac.  230; 
I  Dall.  166. 

Trial  by  jury  is  that  form  of  trial  in  which  the  facts  are 
determined  by  twelve  men  impartially  selected  from  the 
body  of  the  county. 
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To  insure  fairness,  this  mode  of  trial  must  be  in  public : 
it  is  conducted  by  selecting  a  jury  in  the  manner  prescribed 
by  the  local  statutes,  who  must  be  sworn  to  decide  ac- 
cording to  law  and  the  evidence.  Evidence  is  then  given 
by  the  party  on  whom  rests  the  onus  probandi  or  burden  of 
the  proof:  as  the- witnesses  are  called  by  a  party  they  are 
questioned  by  him,  and  after  they  have  been  examined, 
which  is  called  an  examination  in  chief,  they  are  subject 
to  a  cross-examination  by  the  other  party  as  to  every  part 
of  their  testimony.  Having  examined  all  his  witnesses, 
the  party  who  supports  the  affirmative  of  the  issue  closes ; 
and  the  other  party  then  calls  his  witnesses  to  explain  his 
cause  or  support  his  part  of  the  issue :  these  are  in  the  same 
manner  liable  to  a  cross-examination. 

In  case  the  parties  should  differ  as  to  what  is  to  be  given 
in  evidence,  the  judge  must  decide  the  matter,  and  his 
decision  is  conclusive  upon  the  parties  so  far  as  regards 
the  trial;  but  bill  of  exceptions  may  be  taken,  motion  in 
arrest  of  judgment  made,  or  other  proper  means  adopted, 
so  that  the  matter  may  be  examined  before  another  tri- 
bunal. When  the  evidence  has  been  closed,  the  counsel  for 
the  party  who  supports  the  affirmative  of  the  issue  then 
addresses  the  jury,  by  recapitulating  the  evidence  and  ap- 
plying the  law  to  the  facts  and  showing  on  what  particular 
points  he  rests  his  case.  The  opposite  counsel  then  ad- 
dresses the  jury,  enforcing  in  like  manner  the  facts  and  the 
law  as  applicable  to  his  side  of  the  case;  to  which  the 
other  counsel  has  a  right  to  reply.  It  is  then  the  duty  of 
the  judge  to  sum  up  the  evidence  and  explain  to  the  jury 
the  law  applicable  to  the  case:  this  is  called  his  charge. 
The  jurors  then  retire  to  deliberate  upon  their  verdict,  and, 
after  having  agreed  upon  it,  they  come  into  court  and  de- 
liver it  in  public. 

In  case  they  cannot  agree,  they  may,  in  cases  of  neces- 
sity, be  discharged ;  but  it  is  said  in  capital  cases  they  can- 
not be.     Very  just  and  merited  encomiums  have  been  be- 
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stowed  on  this  mode  of  trial,  particularly  in  criminal  cases. 
Livingston,  Rep.  on  the  Plan  of  a  Penal  Code,  13;  3 
Story  Const.  §  1773;  3  Black.  Com.  399;  4  Id.  349-419. 

TRIAL,  modi:  in  U.  S.  COURTS. 

Where  amount  exceeds  $20,  all  actions  at  common  law 
shall  be  tried  by  jury  unless  right  waived.     104  U.  S.  126; 

18  How.  U.  S.  253.  See  also  3  Pet.  433 ;  95  U.  S.  294 ;  1 10 
Id.  568;  106  Id.  408.  As  to  when  due  process  of  law  in- 
cludes trial  by  jury  see  169  U.  S.  557;  166  Id.  685;  171  Id. 
loi ;  169  Id.  586;  160  Id.  293. 

TRIAL— NONSTTIT. 

At  any  time  during  the  trial,  before  the  jury  have  actually 
gone  from  the  bar  to  consider  of  their  verdict,  or  the  case 
has  been  finally  submitted  to  the  court  or  referees,  the 
plaintiff  may  submit  to  a  voluntary  nonsuit,  involving,  of 
course,  the  right  of  bringing  a  fresh  action  for  the  same 
cause;  or,  during  the  same  stage  of  the  proceedings,  his 
adversary  may  make  a  motion  of  the  same  nature,  which 
will  involve  the  same  result. 

But  where,  on  the  contrary,  the  case  has  once  been  fully 
submitted  to  the  court  or  jury  on  the  merits,  a  dismissal  of 
the  complaint  will  then  be  in  the  nature  of  res  judicata,  a 
bar  to  a  second  proceeding. 

The  granting  of  a  motion  of  this  description  rests  in  the 
discretion  of  the  judge,  and,  if  there  is  any  evidence  what- 
ever, on  a  question  of  fact,  which  may  go  to  the  jury,  it 
will  be  competent  and  proper  for  him  to  refuse,  and  error 
in  him  to  grant  it.  Bronson  v.  Wiman,  4  Seld.  N.  Y.  182 ; 
Thompson  v.  Dickerson,  12  Barb.  N.  Y.  108;  Westcott  v. 
Keeler,  4  Bosw.  N.  Y.  564  (573)  ;  Bidwell  v.  Lament,  17 
How.  N.  Y.  357;  Ernst  v.  Hudson  River  Railroad  Com- 
pany, 32  Barb.  N.  Y.  159;  19  How.  N.  Y.  205;  McGrath 
V.  The  Same,  32  Barb.  N.  Y.  144;  19  How.  N.  Y.  211; 
Russell  V.  Cronkhite,  32  Barb.  N.  Y.  282 ;  Rider  v.  Pond. 

19  N.  Y.  262. 
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And  where  the  defect,  in  respect  of  which  a  nonsuit  is 
moved  for,  is  capable  of  being  cured,  it  will  be  error  not  to 
allow  the  plaintiff  to  give  further  evidence  for  that  pur- 
pose.    See  Lewis  v.  Ryder,  13  Abb.  i. 

If,  however,  there  be  a  complete  failure  of  proof  on  the 
part  of  the  plaintiff,  so  that,  as  a  matter  of  law,  he  cannot 
recover,  or  where  the  court  would  set  aside  a  verdict  in  his 
favor,  as  against  evidence,  it  will  be  the  duty  of  the  judge 
to  grant  the  motion,  and  his  refusal  will  be  error.  Car- 
penter V.  Smith,  10  Barb.  N.  Y.  663 ;  Haring  v.  New  York 
and  Erie  Railroad  Company,  13  Id.  9;  Fox  v.  Decker,  3 
E.  D.  Smith,,  150;  Beirne  v.  Dord,  4  Duer,  69.  See  like- 
wise Ely  V.  Cook,  2  Hilt.  406;  9  Abb.  366;  Bidwell  v. 
Lament,  17  How.  N.  Y.  357;  Dominick  v.  Michael,  4 
Sandf.  N.  Y.  374;  Sheldon  v.  Hudson  River  Railroad 
Company,  29  Barb.  N.  Y.  226 ;  Morrison  v.  New  York  and 
New  Haven  Railroad  Company,  32  Id.  568;  Lewis  v. 
Ryder,  13  Abb.  i. 

In  like  manner,  where  the  defendant  wholly  fails  in,  or 
does  not  give  evidence  to  prove  a  wholly  affirmative  de- 
fence, the  plaintiff  will  be  entitled,  as  of  right,  to  judgment 
in  his  favor.     Potter  v.  Kitchen,  5  Bosw.  N.  Y.  566. 

An  objection  that  the  complaint,  as  it  stands,  is  wholly 
defective,  is  properly  raised  in  this  form.  Budd  v.  Bing- 
ham, 18  Barb.  N.  Y.  494. 

A  defendant  moving  for  a  nonsuit,  which  is  denied,  can- 
not safely  rest  upon  his  mere  exception  to  the  denial,  and, 
if  he  afterwards  desires  questions  to  be  submitted  to  the 
jury,  must  distinctly  request  it.  Winchell  v.  Hicks,  18  N. 
Y.  558;  Bidwell  v.  Lament,  17  How.  N.  Y.  357. 

A  nonsuit  may  be  ordered  at  any  stage  of  the  trial. 
Ernst  v.  Hudson  River  R.  R.  Co.  24  How.  N.  Y.  97.  After 
plaintiff  has  closed  his  case.  Winfield  v.  Potter,  24  How. 
N.  Y.  446.  On  a  defendant  moving  for  a  nonsuit  he  must 
specify  the  grounds  for  his  motion.  Castle  v.  Duryea,  32 
Barb.  N.  Y.  480.    A  motion  for  nonsuit,  on  the  grounds 
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that  plaintiff  has  shown  no  right  to  recover,  or  that  the 
evidence  does  not  entitle  the  plaintiff  to  recover,,  is  too  in- 
definite. Trustees  of  St.  Mary's  Church  v.  Cagger,  6 
Barb.  N.  Y.  577.  A  defendant  moving  at  the  close  of  the 
evidence  for  a  nonsuit,  which  is  denied,  if  he  desires  that 
questions  of  fact  be  submitted  to  the  jury,  must  distinctly 
request  it  and  cannot  upon  appeal,  make  the  point  a  gen- 
eral exception  to  the  judge's  direction  of  a  verdict,  that 
there  are  questions  of  fact  which  should  have  been  sub- 
mitted. Winchell  v.  Hicks,  18  N.  Y.  558;  and  see  Bidwell 
V.  Lament,  17  How.  N.  Y.  357. 

TKIAIi— PLACE  OF. 

The  New  York  Code  of  Civil  Procedure  has  the  follow- 
ing provisions  concerning  the  place  of  trials. 

§  982.  Each  of  the  following  actions  must  be  tried  in 
the  county,  in  which  the  subject  of  the  action,  or  some 
part  thereof,  is  situated:  an  action  of  ejectment;  for  the 
partition  of  real  property ;  for  dower ;  to  foreclose  a  mort- 
gage upon  real  property,  or  upon  a  chattel  real ;  to  compel 
the  determination  of  a  claim  to  real  property ;  for  waste ; 
for  a  nuisance;  or  to  procure  a  judgment,  directing  a  con- 
veyance of  real  property;  and  every  other  action  to  re- 
cover, or  to  procure  a  judgment,  establishing,  determining, 
defining,  forfeiting,  annulling,  or  otherwise  affecting,  an 
estate,  right,  title,  lien,  or  other  interest,  in  real  property, 
or  a  chattel  real.  But  where  all  the  real  property,  to  which 
the  action  relates,  is  situated  without  the  State,  the  action 
must  be  tried,  as  prescribed  in  section  nine  hundred  and 
eighty-four  of  this  act. 

§  983.  An  action  for  either  of  the  following  causes,  must 
be  tried  in  the  county  where  the  cause  of  action,  or  some 
part  thereof,  arose. 

I.  To  recover  a  penalty  or  forfeiture,  imposed  by  stat- 
ute, except  that  where  the  offense,  for  which  it  is  imposed, 
was  committed  on  a  lake,  river  or  other  stream  of  water, 
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situated  in  two  or  more  counties,  the  action  may  be  tried 
in  any  county  bordering  on  the  lake,  river  or  stream,  and 
opposite  to  the  place  where  the  offense  was  committed. 
But  in  an  action  where  the  people  of  the  State  are  a  party 
to  recover  a  penalty  for  trespass  upon  the  lands  of  the 
forest  preserve  the  action  may  be  tried  in  a  county  ad- 
joining the  county  where  the  cause  of  action  arose. 

2.  Against  a  public  officer,  or  a  person  specially  ap- 
pointed to  execute  his  duties,  for  an  act  done,  in  virtue 
of  his  ofiSce,  or  for  an  omission  to  perform  a  duty,  inci- 
dent to  his  office;  or  against  a  person,  who  by  the  com- 
mand or  in  aid  of  a  public  officer,  has  done  anything 
touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  dis- 
training a  chattel. 

§  984.  An  action,  not  specified  in  the  last  two  sections, 
must  be  tried  in  the  county,  in  which  one  of  the  parties 
resided,  at  the  commencement  thereof.  If  neither  of  the 
parties  then  resided  in  the  State,  it  may  be  tried  in  any 
county,  which  the  plaintiff  designates,  for  that  purpose,  in 
the  title  of  the  complaint. 

See  also  §§  985  and  986,  N.  Y.  Civ.  Pro. 

See  also  as  to  place  of  trial.  133  N.  Y.  442,  444;  136 
Id.  505. 

As  to  when  demand  for  change  of  venue  should  be 
made.     See  133  N.  Y.  442. 

TRIAL  PLACE  OF  TT.  S.  COURTS. 

Where  the  title  to  land  is  involved,  in  the  United  States 
Court,  it  must  be  tried  in  the  district  where  the  land  lies. 
Massie  v.  Watts,  6  Cranch.  148.  But  the  court  has  juris- 
diction in  a  case  of  fraud,  of  contract,  or  of  trust,  when- 
ever the  defendant  may  be  found,  and  this  is  true  if  the 
question  of  title  is  involved  in  the  case.     Id. 

§  987.  The  court  may,  by  order,  change  the  place  of 
trial,  in  either  of  the  following  cases : 
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1.  Where  the  county,  designated  for  that  purpose  in 
the  complaint,  is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial 
trial  cannot  be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends 
of  justice,  will  be  promoted  by  the  change. 

§  988.  Where  the  place  of  trial  is  changed  to  another 
county,  the  subsequent  proceedings  shall  be  had  in  the 
county  to  which  the  change  is  made,  the  same  as  if  it 
had  been  designated  in  the  complaint,  as  the  place  of 
trial;  except  as  otherwise  directed  by  the  court,  or  pro- 
vided by  the  written  consent  of  the  parties,  filed  with 
the  clerk.  And  the  clerk  of  the  county,  from  which 
it  is  changed,  must  forthwith  deliver  to  the  clerk  of  the 
county,  to  which  it  is  changed,  all  papers  filed  in  the  action, 
and  certified  copies  of  all  minutes  and  entries  relating 
thereto,  must  be  filed,  entered,  or  recorded,  as  the  case 
requires,  in  the  office  of  the  last-named  clerk. 

§  989.  An  order  to  change  the  place  of  trial  takes  eflfect, 
upon  the  entry  thereof,  in  the  office  of  the  clerk  of  the 
county,  from  which  the  place  of  trial  is  changed.  But  for 
the  purposes  of  the  place  of  hearing  a  motion  to  set  it  aside, 
or  an  appeal  therefrom,  the  place  of  trial  is  deemed  un- 
changed. 

§  990.  An  issue  of  law  may  be  tried  in  any  county, 
within  the  judicial  district  embracing  the  county  wherein 
the  action  is  triable;  but  after  the  trial,  the  decision,  and 
all  other  papers  relating  to  the  trial  must  be  filed,  and  the 
judgment  rendered  must  be  entered,  in  the  last  named 
county. 

§  991.  This  article  is  applicable  to  an  action  in  the  su- 
preme court  only. 

TRIAIi,  CONDUCT  OF. 

A  party  intending  to  question  the  power  of  a  court  to 
hear  a  case,  should  do  so  at  his  earliest  opportunity.     18 
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N.  Y.  231.  If  such  objection  is  overruled,  he  should  see 
that  by  an  appropriate  order  the  ruHng  is  made  apparent 
on  the  record.     Id. 

Where  two  inconsistent  claims  appear  in  the  complaint, 
and  the  defendant  waits  until  the  trial  and  then  moves  that 
plaintiff  be  compelled  to  elect  between  them,  the  court  may 
decline  to  decide  the  motion  until  part  or  all  of  the  evi- 
dence is  taken.     124  N.  Y.  148. 

The  court  has  power  to  adjourn  from  day  to  day  as  long 
as  necessary  to  finish  its  business,  unless  it  is  sooner 
brought  to  a  close  by  some  statute.  115  N.  Y.  185.  Such 
power  is  not  limited  by  section  39  of  the  Code,  providing 
for  adjournments  by  entry  in  minutes.     Id. 

Defendant  admitting  material  allegation  and  avoiding 
it  by  averring  new  matter,  has  affirmative  of  issue,  and 
must  prove  new  matter.  103  N.  Y.  604;  i  Silvernail,  N. 
Y.  391. 

The  judge  presiding  at  a  trial  has  a  right  to  regulate 
the  conduct  of  the  trial  generally,  including  the  order  of 
introducing  testimony,  and  the  times  when  it  shall  be  in- 
troduced.    100  U.  S.  621 ;  14  Pet.  U.  S.  448. 

The  defendant  who  desires  to  open  and  close  the  case 
on  the  trial,  must  prove  his  pleading  so  as  to  present  no 
issue  upon  any  material  allegation  of  the  complaint.  122 
N.  Y.  278. 

In  the  absence  of  objections  to  the  sufficiency  of  the 
complaint,  the  court  shall  give  the  plaintiff  the  benefit  of 
any  cause  of  action  disclosed  by  the  evidence.     96  Id.  284. 

Where  question  is  as  to  delivery  of  adeed,  and  uncon- 
troverted  evidence  establishes  delivery,  so  that  it  can  only 
be  overthrown  by  affirmative  evidence,  fact  that  testimony 
of  other  witnesses  swearing  to  delivery  was  impeached 
and  discredited  by  court,  does  not  authorize  court  to  in- 
fer, affirmatively,  the  contrary  to  what  was  sworn,  'j'] 
Id.  13. 

When  defendant  in  an  action  on  a  contract  sets  up  in 
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answer,  facts  which  fail  as  a  defense,  but  establish  equit- 
able right  of  set-off,  and  he  proves  them  without  objection, 
defendant  is  entitled  to  benefit,  though  the  averments  in 
the  answer  are  not  characterized  as  a  counter-claim.     97 

Id-  395- 

Where  trial  court  erroneously  rules  that  defendant  is 
estopped  by  a  former  adjudication,  to  avail  himself  of  the 
error,  he  is  not  obliged  to  offer  any  evidence.  100  Id. 
231. 

The  conclusive  effect  of  a  defendant's  acquiescence,  in 
the  theory  on  which  the  case  is  tried,  is  not  destroyed  or 
modified  by  the  fact  that  the  theory  is  erroneous,  and  he 
may  consequently  be  subjected  to  further  liability  for  the 
same  cause.     120  Id.  284. 

Where  the  court  instructs  the  jury  to  disregard  testi- 
mony improperly  received,  and  there  is  other  evidence 
to  support  the  verdict,  it  will  be  presumed  that  the 
instructions    were    obeyed    and    the    error    cured.      Id. 

159- 

The  ofifice  of  an  objection  is  to  stop  an  answer.  The 
remedy  if  an  improper  answer  is  given,  is  to  move  to 
strike  out,  or  by  request  for  instructions  to  the  jury  to 
disregard  it.     109  Id.  301. 

The  court  may  permit  counsel  in  summing  up  to  read 
portions  of  appellant's  pleadings,  though  not  put  in  evi- 
dence, and  by  proper  comments,  point  out  the  facts  in 
issue.     116  Id.  416. 

Nor  is  the  pleading  incompetent  from  fact  that  by 
stipulation  the  issues  are  modified  by  admission  of  same 
facts,  the  pleading  and  stipulation  may  be  read  and  con- 
strued together.     Id. 

Defendant  having  objected  to  admission  of  evidence, 
and  moved  to  strike  out  same,  and  moved  for  non-suit,  all 
which  were  overruled,  does  not  waive  such  objections  by 
a  request  to  charge.     108  Id.  222. 
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TRIAL— BIGHT  TO  JURY  TRIAL. 

Jury  trial  as  a  constitutional  right  can  only  be  claimed 
where  the  subject  to  be  determined  is  judicial  in  character. 
21  N.  Y.  595. 

Manner  of  trial  determined  by  complaint,  if  that  is  upon 
contract,  action  is  referable,  though  answer  set  up  fraud. 
52  Id.  590. 

Where  any  cause  of  action  is  legal,  whole  issue  must 
be  tried  by  jury  on  demand  of  either  party.     36  Id.  569. 

Trial  by  jury  is  a  matter  of  right,  in  partition  action, 
when  issues  of  fact  are  raised.     62  Id.  75. 

Constitutional  guaranty  applies,  though  complaint  is  in 
form  for  equitable  relief,  and  damages  are  incidental 
thereto.     44  Id.  453. 

Defendant  has  not  an  absolute  right  to  have  such  trial 
of  facts  of  plaintiflf's  claim  for  equitable  relief.  50  Id. 
572.  Nor  to  preliminary  order  settling  such  issues  for 
jury  in  such  action.  Id.  Refusal  to  grant  such  order 
does  not  deprive  defendant  of  right  to  such  trial,  as  ob- 
jections may  be  made  when  cause  is  brought  to  trial. 
SO  Id.  572. 

Where  equitable  relief  is  required  by  the  cause  of  ac- 
tion, defendant  is  not  entitled  to  jury  trial.     90  Id.  843. 

Answer  held  not  to  set  up  counter-claim  of  separate 
cause  of  action,  entitling  defendant  to  jury  trial  in  action 
for  accounting.     79  Id.  575. 

If  complaint  is  framed  in  equity,  but  judgment  given  for 
legal  damages,  objection  that  trial  should  be  by  jury,  can- 
not be  first  taken  on  appeal.     24  Id.  40. 

Right  to  jury  trial  may  be  waived  by  conduct  of  par- 
ties, though  in  manner  not  provided  for  by  statute.  74 
Id.  382. 

Right  not  waived  except  by  some  unequivocal  act.     Id. 

495- 

If  defendant  moves  for  non-suit,  and  plaintiff  asks  foU 
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direction  of  verdict,  both  are  estopped  to  claim  submission 
to  jury.     70  Id.  699. 

Party  demanding  jury,  but  proceeding  with  trial  before 
judge,  without  insisting  on  right,  waives  it.  17  Id.  491 ; 
45  Id.  703;  83  Id.  150. 

Exception  filed  after  decision  of  action,  to  failure  of 
court  to  decide  question  of  right  to  jury,  is  not  available. 
83  Id.  150. 

Party  does  not  lose  right  because  of  joining  cause  of 
action  purely  equitable  with  legal  causes.     40  Id.  511;  74 

Id.  495- 

Bringing  action  of  distinctly  equitable  character 
waives  right  to  jury  as  far  as  plaintiff  is  concerned.     71 

Id-  334- 

Where  no  act  of  defendant  implies  waiver  of  jury  trial, 
exception  to  direction  of  verdict  is  sufficient  to  raise  ques- 
tion on  appeal,  as  to  whether  there  was  question  for  jury. 
79  Id.  108. 

Plaintiff  cannot  compel  trial  by  court  simply  by  alleg- 
ing grounds  of  equitable  relief  which  he  does  not  prove. 
40  Id.  504. 

If  complaint  unite  legal  and  equitable  causes,  plaintiff 
may  be  compelled  to  elect  one  form  of  relief,  and  mode 
of  trial.     3  Id.  470. 

Objection  that  trial  should  be  by  jury  cannot  be  raised 
for  the  first  time  on  appeal.     Id. 

Objection  to  trial  by  court,  on  ground  that  question  is 
one  of  fact,  is  untenable ;  though  ■  party  may  have  been 
entitled  to  jury  trial,  he  is  confined  to  his  specific  objection. 
51  Id.  300. 

Nor  is  it  ground  for  non-suit  that  case  should  have  been 
tried  by  jury.     Id. 

TKIAr,  CONDUCT  OF. 

Party  holding  affirmative  on  issue  of  fact,  has  right  to 
open  and  close  the  proof,  and  to  reply  in  summing  up. 
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28  N.  Y.  326;  56  Id.  402.  This  is  a  legal  right  not  rest- 
ing in  the  discretion  of  the  judge.     56  Id.  402. 

Where  defendant  holds  affirmative,  and  opens  by  call- 
ing first  witness,  he  has  closing  address  to  jury.  31  Id. 
611.  It  seems  that  one  alleging  affirmative  must  prove  it, 
so  must  begin  the  evidence.     Id. 

Where  answer  denies  material  allegations,  sets  up  affir- 
mative defense,  plaintiff  is  entitled  to  open  and  conclude. 

34  Id.  151. 

Request  to  rule  as  to  order,  counsel  shall  address  jury, 
is  to  be  made  after  whole  evidence  has  been  presented. 
92  Id.  122. 

Party  holding  affirmative  of  issue  must  introduce  all  his 
evidence  before  he  closes.     78  Id.  414. 

After  party  rests  it  is  discretionary  with  court  to  allow 
him  to  introduce  new  evidence  to  maintain  issue.     Id. 

If  answer  admits  plaintiff's  cause  of  action,  and  sets  up 
affirmative  defense,  defendant  has  affirmative  of  issue. 
85  Id.  236. 

In  action  of  breach  of  covenant  of  seizin,  complaint 
negativing  the  words  of  the  covenant,  answer  admitting 
conveyance,  but  denying  all  other  allegations,  throws 
affirmative  on  plaintiff.     37  Id.  605. 

Examination  of  witness,  after  testimony  on  both  sides 
closed,  is  in  discretion  of  court.     47  Id.  282. 

Discretion  to  reject  evidence  offered  after  close  of  testi- 
mony, and  before  submission  of  case  to  jury,  judicial,  not 
arbitrary.     26  Id.  26;  54  Id.  392. 

Judge  has  discretion  to  allow  witness  to  be  recalled,  and 
to  explain,  qualify  or  contradict  former  statements.  46 
Id.  481. 

Witness  once  called  presumed  to  be  present  until  con- 
clusion of  trial.     88  Id.  270. 

In  this  case  the  court  said  that  it  was  his  duty  to  be  in 
court,  and  that  without  the  consent  of  the  opposite  party, 
or  permission  of  the  court  he  could  not  lawfully  leave. 
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TRIAI.— ORDER  OF  PROOF. 

The  order  of  the  proof  is  a  matter  of  discretion  with 
the  court.     88  N.  Y.  270,  458. 

So  also  is  interference  of  court  with  counsel  when  open- 
ing case  to  jury.  88  N.  Y.  458.  Or  exhibiting  to  them  ar- 
ticles incompetent  in  evidence.     Id. 

Unnecessary  allegations  in  complaint  may  be  disre- 
garded.    33  Id.  581. 

Objection  to  defective  pleading  must  be  made  at  trial, 
or  not  available  on  appeal.     14  Id.  85. 

Court  or  referee  presumed  to  know  contents  of  plead- 
ings.    46  Id.  428. 

Party  to  avail  himself  of  implied  admission  in  pleadings, 
must  call  attention  of  court  thereto  on  trial.     20  Id.  58. 

Defendant's  attorney  making  admission,  it  is  conclusive 
whether  he  is  authorized  to  appear  for  all  or  not.     65  Id. 

539- 

The  rights  of  parties  to  a  legal  action,  must  be  deter- 
mined as  they  existed  at  beginning  of  action.     71  Id.  113. 

When  defendant  shall  be  put  to  an  election  between  two 
inconsistent  defenses  rests  in  discretion  of  court.  58  Id.  659. 

A  stipulation  made  before  trial  as  to  facts  therein  does 
not  preclude  other  evidence  on  that  point.     90  Id.  649. 

Proof  of  immaterial  issues  may  be  rejected  at  trial,  even 
if  not  objected  to  by  either  party.     6  Id.  97. 

But  not  evidence  to  prove  that  defense  is  defectively 
stated.     14  Id.  247. 

Offer  containing  matter  not  admissible,  properly  re- 
jected as  a  whole.     28  Id.  438. 

Striking  out  testimony  to  which  there  was  no  exception, 
proper.     30  Id.  243. 

Objection  to  improper  answer  to  proper  question  must 
be  by  motion  to  strike  out. 

Whether  question  is  leading  is  discretionary  with  judge. 
20  Id.  170. 
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Unnecessary  allegations  in  complaint  may  be  disre- 
garded.    33  Id.  581. 

Objection  to  defective  pleading  must  be  made  at  trial, 
or  not  available  on  appeal.     14  Id.  85. 

To  avail  himself  of  implied  admission  in  pleadings, 
party  must  call  attention  of  court  thereto  on  trial.  20  Id. 
58. 

Defendant's  attorney  making  admission,  it  is  conclusive 
whether  he  is  authorized  to  appear  for  all  or  not.     65  Id. 

539- 

Proof  of  immaterial  issues  may  be  rejected  at  trial,  even 
if  not  objected  to  by  either  party.  6  Id.  97.  But  not 
evidence  to  prove  defence  that  is  defectively  stated.  14 
Id.  247. 

Striking  out  testimony  to  wrhich  there  was  no  exception 
proper.  30  Id.  243.  See  as  to  effect  judge's  direction 
to  jury  to  disregard  improper  testimony  or  arguments 
of  counsel.  140  Id.  388.  See  also  22  Id.  88;  78 
Id.  90. 

Motion  to  strike  out  entire  testimony  of  witness,  part 
of  which  is  competent,  properly  denied.     38  Id.  196. 

Where  evidence  has  been  properly  received,  but  effect 
destroyed  by  other  evidence,  there  is  no  absolute  right  to 
strike  it  out.     51  Id.  84. 

If  evidence  admitted  without  objection  should  not  be 
considered  by  jury,  motion  to  strike  out  need  not  be 
granted,  if  jury  are  instructed  not  to  regard  it.  64  Id. 
628. 

As  to  order  of  introduction  of  evidence  in  trial,  see  2 
Sweeney,  N.  Y.  82 ;  s.  c,  49  N.  Y.  577.  It  is  usually  in 
discretion  of  trial  judge.     47  N.  Y.  282;  13  Barb.  N.  Y. 

183. 

At  any  time  before  the  jury  retire  the  court  may  re-open 
case  and  permit  witnesses  to  testify.  20  N.  Y.  58;  12 
Wend.  N.  Y.  153;  16  Barb.  N.  Y.  268. 
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As  to  how  trial  by  jury  is  affected  by  Seventh  Amend- 
ment to  Constitution  of  United  States,  see  Book  19,  U.  S. 
Sup.  Ct,  658,  Law.  Ed. 

TRIAL. 

In  New  York  where  the  issue  is  brought  to  trial  by  the 
plaintiff,  he  must  furnish  the  court  with  copies  of  the 
summons  and  pleadings,  and  of  the  offer  if  any  has  been 
made.  Where  the  issue  is  brought  to  trial  by  the  defend- 
ant, and  the  plaintiff  does  not  furnish  those  papers,  they 
must  be  furnished  by  the  defendant.  N.  Y.  Code  Civ. 
Pro.  §  981. 

XBIAL  BY  JURY— RIGHT   TO. 

In  nearly,  if  not  all  American  jurisdictions,  the  right  of 
trial,  as  it  was  by  common  law,  cannot  be  abridged.  8 
Wend.  N.  Y.  85.  The  provisions  of  the  Constitution  of 
the  United  States  upon  this  subject,  do  not  apply  to  the 
separate  states.  92  U.  S.  90.  Right  to  trial  by  jury  may 
be  waived  in  a  civil  case,  or  by  consent  the  parties  may 
try  with  less  than  twelve.    24  Wend.  N.  Y.  337. 

TRIAL— PUBLIC    TRIAL. 

We  think  that  the  right  to  a  public  trial  should  be 
granted  in  all  cases  civil  or  criminal.  This  principle  is  in 
accordance  with  the  spirit  of  our  free  institutions,  and  is 
necessary  to  the  preservation  to  the  rights  of  life,  liberty 
and  property  of  our  citizens.  Some  of  the  wisest  and  best 
statesmen  in  England,  and  in  this  country,  have  expressed 
themselves  in  the  most  unequivocal  terms  upon  this  subject. 
Civil  liberty  will  last  only  so  long  as  our  trials  are  fair  and 
public.     Hon.  Rufus  Choate  said  in  speaking  of  the 

Necessity  and  Propriety  of  Public  Trials. 

"  Our  habits  are  for  public  trial  and  investigation,  and 
our  liberties  will  last  just  as  long  as  our  trials  are  public, 
and  not  a  moment  more.    We  agree  in  that;  we  have  this 
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love  of  a  public  trial  from  our  ancestors.  Who  does  not 
remember  a  remarkable  case  a  few  years  ago,  when  her 
majesty  the  Queen  of  England  was  arraigned  before  the 
House  of  Lords  on  a  charge,  and  assailed  by  a  body  of 
trash,  compared  with  which  the  evidence  of  Mrs.  Coburn 
is  as  innocent  as  one  of  Dr.  Watts'  psalms  or  hymns.  And 
here  I  would  like  to  ask  your  honor  and  this  pubHc, 
whether  or  not,  if  it  had  been  proposed  to  try  that  cause 
under  lock  and  key  at  a  long  table  covered  with  baize,  and 
by  lamp  light,  the  people  of  England  would  have  borne  it  ? 
They  would  have  thrown  every  lord  and  bishop  into  the 
river,  and  piled  the  stones  of  the  parliament  house  on  their 
heads,  but  they  would  have  seen  that  trial  and  heard  that 
trial.  Do  you  think  that  was  for  the  love  of  offensive 
exhibitions  gentlemen.  I  have  the  honor  to  believe,  for 
the  country  of  my  descent  and  yours,  that  was  the  old 
English  love  of  fair  play.  They  wanted  to  see  how  this 
was  to  be  done,  and  how  it  was  that  a  set  of  Italian  rascals 
and  villains  that  ought  to  have  been  hanged  forty  years 
before  they  came  over  to  England  to  testify;  were  going 
to  prove  that  the  greatest  of  queens  could  become  the 
wickedest  of  women.  It  was  an  inclination  to  see  that 
done ;  and  if  John  H.  Coburn  must  separate  this  man  and 
wife,  people  want  to  know  how  it  is  brought  about,  and 
surround  the  jury  to  see  with  their  eyes  and  hear  with  their 
ears  before  they  pronounce  judgment.  Shame  to  him  who 
evil  thinks !  The  man,  the  mind,  the  heart  that  could  go 
through  such  cases  as  this,  listen  to  this  sad,  melancholy 
story  of  bridal  love,  of  jealousy,  of  misery,  of  sorrow,  of 
broken  hearts,  of  wilful  perjury,  and  carry  away  no  im- 
pression but  of  its  obscenity,  reminds  one  of  an  expression 
used  by  the  pastor  of  your  Brattle  street  church,  who  said 
that  he  could  go  through  a  gallery  of  art,  containing  the 
pictures  of  heroes  and  demi-gods,  with  no  impression  but 
that  they  were  all  stark  naked.  Sham.e  to  him  who  evil 
thinks.    Let  us  gentlemen,  not -suffer  our  delicaQy  to  pre- 
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vent  our  doing  our  duty ;  the  result  is  to  be  one  which  may 
interest  the  heart  and  affections  and  improve  the  life." 
Snyder's  Great  Speeches  of  Great  Lawyers,  267. 

In  People  v.  Yeager,  71  N.  W.  Rep.  491,  the  court  said: 
"  I  cannot  accede  to  the  correctness  of  the  proposition  in- 
timated in  that  case, — that  if  a  public  trial  has  not  been 
accorded  to  the  accused,  the  burden  is  upon  him  to  show 
that  actual  injury  has  been  suffered  by  a  deprivation  of  his 
constitutional  right.  On  the  contrary,  when  he  shozus  that 
his  constitutional  right  has  been  violated,  the  law  conclu- 
sively presumes  that  he  has  suffered  an  actual  injury.  I  go 
further  and  say  that  the  whole  body  politic  suffers  an  actual 
injury  when  a  constitutional  safeguard  erected  to  protect 
the  rights  of  citizens  has  been  violated  in  the  person  of  the 
humblest  or  meanest  citizen  of  the  state.  The  constitution 
does  not  stop  to  inquire  of  what  the  person  has  been  ac- 
cused, or  what  crime  he  has  perpetrated ;  but  it  accords  to 
all,  without  question,  a  fair,  impartial  and  public  trial. 
There  is  no  such  limitation  in  the  constitution  nor  in  our 
statute  above  quoted  from  which  it  can  be  inferred  that  the 
requirement  is  fairly  observed  if,  without '  partiality  or 
favoritism,  a  reasonable  proportion  of  the  public  is  suffered 
to  attend,  notwithstanding  that  those  persons  whose  pres- 
ence could  be  of  no  service  to  the  accused,  and  who  would 
only  be  drawn  thither  by  a  prurient  curiosity,  are  excluded 
altogether.  Who  is  to  decide  who  are  the  friends  of  the 
accused  ?  The  law  makes  no  such  trial,  but  allows  all  citi- 
zens freely  to  attend  upon  any  trial,  whether  civil  or  crim- 
inal. Instances  have  been  referred  to  by  Judge  Cooley,  in 
his  work  upon  Const.  Lim.  5th  Ed.  at  p.  280,  star  p.  312, 
where,  under  certain  circumstances,  it  might  be  proper  to 
exclude  a  certain  portion  of  the  community  from  attending 
trials  which  would  tend  to  degrade  public  morals,  or  would 
shock  public  decency,  in  which  he  says  at  least  the  young 
should  be  excluded.  There  can  be  no  objection  to  this, 
so  long  as  citizens  of  the  state  who  have  arrived  at  the 
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years  of  discretion  and  manhood  are  permitted  to  enter 
freely." 

The  following  decision  upon  the  subject  of  public  trials 
is  an  able  and  exhaustive  one,  and  the  importance  of  the 
subject  demands  that  the  opinion  be  given.  It  was  ren- 
dered in  the  case  of  People  v.  Hall,  23  Misc.  Rep.  N.  Y. 
p.  479.     It  reads  as  follows : 

Titus,  J.  This  is  an  application  by  the  defendant  for  a 
certificate  that  there  is  reasonable  doubt  whether  the  judg- 
ment should  stand,  as  provided  in  section  527  of  the  Code 
of  Criminal  Procedure. 

When  the  application  was  made  to  me,  without  very 
much  consideration  I  consented  to  hear  it,  which  I  should 
not  have  done  had  I  given  the  question  any  serious 
thought.  Ordinarily  applications  of  this  kind  should  be 
made  to  a  justice  of  the  Supreme  Court  of  the  district 
where  the  action  is  pending,  and  attorneys  should  not  be 
encouraged  to  go  outside  the  district  to  get  orders  of  this 
character,  when  they  can  be  quite  as  well  or  better  con- 
sidered by  a  justice  of  the  locality  where  the  proceeding  is 
pending. 

Several  questions  are  raised  by  the  counsel  for  the  de- 
fendant which  he  claims  entitle  him  to  a  certificate  of  rea- 
sonable doubt,  but  I  have  considered  but  one  question  as 
being  of  sufficient  importance  to  warrant  me  in  acting  in 
this  case. 

The  defendant  was  indicted  with  others,  for  the  crime 
of  extortion,  which,  under  the  provisions  of  the  Penal 
Code,  is  a  felony.  On  the  trial  before  the  County  Court  of 
Monroe  county,  after  the  jury  was  selected,  the  judge 
made  the  following  announcement : 

"  The  court  will  take  this  occasion  to  say  that,  on  ac- 
count of  the  character  of  the  testimony  which  it  is  reason- 
able to  expect  from  this  case,  the  persons  who  have  no 
business  before  the  court,  or  any  connection  with  this 
case,  will  be  excluded  from  the  court-room.     I  make  no 
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exceptions  to  this  rule.  The  witnesses  who  are  called 
here  for  this  case,  and  the  parties  and  their  attorneys  are 
the  only  ones  who  will  remain. 

"  Mr.  Williams  said :  Does  that  include  the  represent- 
atives of  the  press? 

"  The  Court :  I  see  no  reason  why  the  accounts  of  this 
case  should  be  published. 

"  Mr.  Williams :  The  defendant  excepts  to  the  order 
of  court,  and  the  defendant  asks  to  be  tried  as  prescribed 
by  the  Constitution,  the  bill  of  Rights,  and  the  Code,  which 
says  that  the  trial  shall  be  conducted  publicly,  and  the 
defendant  asks  that  any  citizen  who  desires  to  attend  the 
trial  shall  do  so,  as  long  as  there  is  room  for  him  in  the 
court-room. 

"  The  Court :  If  your  client  has  some  special  friend  that 
he  wishes  to  have  sit  by  him  during  this  trial,  I  have  no 
objection  to  such  a  person  remaining  in  the  court-room, 
but  the  disgusting  and  revolting  character  of  the  testimony 
which  was  brought  out  on  the  last  trial  is  such  that  the 
public  good  requires  the  exclusion  of  all  spectators  during 
the  course  of  the  trial,  and  the  court  takes  the  responsibil- 
ity of  keeping  out  the  crowd.  If  there  is  anyone  you 
wish  to  have  remain  here  as  company  for  your  client, 
that  person  may  remain. 

"  Mr.  Williams :  I  quite  agree  with  your  honor  as  to 
the  crowd ;  but  as  to  the  press,  it  seems  to  me  they  should 
be  admitted.  I  know  of  no  provision  which  gives  the 
court  authority  to  make  the  order. 

"  The  Court :  I  will  assume  the  responsibility  for  the 
order;  the  sheriff  will  see  that  it  is  executed.  Exception 
taken  by  the  defendant. 

"  The  Court :  I  hope  there  will  be  no  misunderstand- 
ing about  the  intention  of  the  court,  or  the  right  of  the 
defendant  to  a  public  trial.  If  there  is  any  person,  any 
particular  individual,  you  desire  to  have  in  the   court- 
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room,  for  the  protection  of  your  client's  right,  the  court 
has  no  intention  of  excluding  any  such  person,  but  the 
indiscriminate  multitude. 

"Mr.  Williams :  I  think  I  understand  the  order  of 
the  court.  The  defendant  asks  to  be  tried  as  prescribed 
by  the  Constitution  and  the  various  acts  of  the  Legislature, 
and  publicly,  and  that  no  evidence  be  taken  except  the 
public  be  admitted  and  the  representatives  of  the  press  be 
admitted  so  long  as  there  is  room." 

This  presents  the  question  whether  the  defendant  had 
a  public  trial,  and  whether  the  court  erred  in  excluding 
the  general  public  pending  the  trial. 

It  appears  from  the  affidavits  presented  to  me  that  the 
order  was  enforced,  and  that  all  persons  including  citizens, 
attorneys  and  others  were  excluded  from  the  court,  and 
were  not  permitted  to  enter  the  court-room  and  listen  to 
the  trial  of  the  indictment. 

As  I  understood  the  provisions  of  section  527  of  the 
Criminal  Code,  it  is  not  necessary  for  me,  in  determin- 
ing whether  the  defendant  is  entitled  to  a  certificate,  to 
decide  that  error  was  committed  by  the  court,  but  only 
the  question,  does  this  order,  made  by  the  county  judge, 
raise  a  reasonable  doubt  as  to  his  authority  in  making 
it,  and,  if  it  does,  then  it  becomes  my  duty  to  grant  this 
certificate. 

As  far  as  I  have  been  able  to  learn,  no  court  or  judge 
in  this  country  has  ever  intimated  that  a  defendant  ac- 
cused of  crime  is  not  entitled  to  a  public  trial  and  it  is  not 
pretended  in  this  case  that  such  is  the  law,  but  that  the 
order  of  the  court,  excluding  the  public  during  its  sittings 
was  not  a  deprivation  of  the  defendant's  right  to  a  public 
trial.  Indeed,  such  a  position  would  be  untenable,  and 
could  not  for  a  moment  be  sustained  by  any  court,  because 
it  is  one  of  the  fundamental  principles  of  this  country, 
and  embodied  in  the  Constitution  of  the  United  States,  that 
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"  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury." 
(Constitution  of  the  United  States,  6th  amendment.) 

It  seems  to  me  that  this  is  an  important  personal  right 
of  one  accused  of  crime ;  indeed,  in  most  of  the  consti- 
tutions of  the  states  of  this  country,  this,  or  a  similar  pro- 
vision has  been  enacted,  showing  the  importance  which 
the  people  of  the  country  attach  to  the  personal  rights  of 
parties  accused  of  crime,  and  so  much  as  to  make  it  a  part 
of  the  fundamental  law. 

By  §  8  of  the  Code  of  Criminal  Procedure  it  is  provided : 

"  In  a  criminal  action  the  defendant  is  entitled  to  a 
speedy  and  public  trial,"  and,  by  §  5  of  the  Code  of 
Civil  Procedure,  that  "  the  sittings  of  court  shall  be  pub- 
lic, and  any  citizen  may  freely  attend  same,"  so  that,  if 
the  defendant  did  not  have  a  public  trial,  it  was  clearly 
a  violation  of  his  right  to  exclude  the  public.  This  being 
a  criminal  action,  it  is  not  competent  for  a  person  charged 
with  crime  to  waive  any  of  his  constitutional  rights  during 
such  a  trial.  In  one  case  it  was  held  that  a  defendant 
charged  with  a  felony  could  not  consent  to  be  tried  by  a 
jury  of  eleven  men,  the  court  holding  that  he  could  not 
waive  a  right  to  be  tried  by  the  mode  provided  by  the 
constitution  and  laws  of  the  state.  Cancemi  v.  People,  i8 
N.  Y.  128. 

If  this  was  a  civil  case,  a  different  question  might  arise. 
The  defendant  then  might  waive  his  legal  and  constitu- 
tional rights,  and  submit  his  case  to  a  tribunal  not  consti- 
tuted according  to  law,  and  in  fact,  to  one  unknown  to  the 
law. 

There  is  no  case  that  I  can  find  where  the  courts  of  this 
state  have  passed  upon  this  question,  and  I  assume  that  if 
this  was  not  a  public  trial,  then  the  court  was  in  error. 

Section  5  of  the  Code  of  Civil  Procedure  provides, 
that  "  in  cases  of  divorce,  on  account  of  adultery,  seduc- 
tion, abortion,  rape,  assault  with  intent  to  commit  rape, 
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criminal  conversation,  and  bastardy,  the  court  may,  in 
its  discretion,  exclude  therefrom  all  persons  who  are  not 
directly  interested  therein,  excepting  jurors,  witnesses,  and 
officers  of  the  court." 

•  In  the  only  reported  case  in  this  state  (People  ex  rel. 
Kenny  v.  Cornell,  6  Misc.  Rep.  2"]  N.  Y.  Supp.  895), 
Justice  Cullen  held  that  where  the  magistrate  entertains 
an  application  for  a  criminal  warrant,  he  does  not  hold  a 
court  within  the  meaning  of  section  5  of  the  Code  of 
Civil  Procedure,  and  he  maj^,  therefore,  examine  the  wit- 
nesses on  such  application  in  private,  but  he  says :  "  If, 
however,  it  is  within  the  spirit  of  the  statute,  I  concede 
it  should  be  liberally  construed." 

In  Marshall  v.  Rochester  Printing  Co.,  35  Hun,  667, 
the  General  Term  affirmed  a  judgment  in  an  action  for 
libel,  in  which  Justice  Rumsey,  during  the  reading  of  a 
letter,  excluded  all  persons  except  jurors,  witnesses  and 
officers  of  the  court.  This  was  a  civil  action,  and  no 
exception  was  taken  to  the  ruling  of  the  judge,  and  the 
exclusion  being  for  a  limited  time  and  temporary  purpose, 
the  case  does  not  seem  to  be  authority  for  the  ruling 
made  by  the  county  judge. 

A  number  of  cases  have  been  passed  upon  by  the  courts 
in  the  different  states,  none  of  which  go  to  the  extent  of 
holding  that  the  court  has  the  right  to  exclude  the  public 
from  its  sittings,  for  the  reasons  stated  for  making  the 
order  in  this  case. 

People  v.  Murray,  89  Mich.  276,  arose  under  a  provision 
of  the  constitution  of  that  state,  which  provides,  that  "  in 
every  criminal  prosecution  the  accused  shall  have  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury."  The 
trial  judge  excluded  from  the  courtroom  the  general  pub- 
lic, and  the  court  held,  in  an  exhaustive  opinion,  reviewing 
all  the  authorities  in  this  country,  that  the  defendant  did 
not  hav«  a  public  trial,  and  that  the  court  below  had  no 
power  to  exclude  the  public  from  attending  the  sittings 
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of  the  court,  and  reversed  the  conviction,  although  the 
judge  in  that  case,  in  his  return,  stated  that  the  trial  was 
a  public  trial  and  that  persons  were  excluded,  on  the 
ground  that  the  evidence  was  of  an  immoral  character 
which  the  public  should  not  hear. 

In  1893,  the  legislature  of  Michigan  passed  an  act  pro- 
viding "  that  whenever  it  shall  appear  upon  the  trial  of 
any  case  that  evidence  of  licentious,  lascivious,  degrading, 
or  peculiarly  immoral  acts  or  conducts  will  probably  be 
given,  the  judge  presiding  at  such  a  trial  may  in  his  discre- 
tion, require  and  cause  every  person  except  those  neces- 
sarily in  attendance  thereon,  to  retire  from  the  court 
room." 

People  V.  Yeager,  71  N.  W.  Repr.  491,  arose  under  this 
provision  of  the  law.  In  that  case,  the  trial  judge  directed 
that  the  pubHc  should  be  kept  out,  and  enforced  the  order, 
and  the  Supreme  Court  held  that  the  act  was  unconstitu- 
tional, that  the  trial  judge  was  unwarranted  in  excluding 
the  public,  and  reversed  the  conviction. 

In  State  v.  Brooks,  92  Mo.  542,  the  court  held  that  the 
right  to  a  public  trial  by  the  defendant  in  a  criminal  action 
was  not  violated  when,  after  admitting  the  public  until 
the  seats  in  the  court  room  were  full,  the  court  excludes 
others  from  entering. 

In  Grimmet  v.  State,  22  Tex.  App.  36,  it  was  held  that 
where,  during  the  examination  of  a  witness,  the  court  ex- 
cluded persons  from  the  room  for  boisterous  and  disor- 
derly conduct,  it  was  not  a  violation  of  the  defendant's 
right  to  a  public  trial. 

In  People  v.  Kerrigan,  75  Cal.  222,  during  the  trial  for 
assault  with  intent  to  commit  murder,  the  defendant  be- 
came greatly  excited,  and  used  profane  and  obscene  lan- 
guage to  the  court  and  its  officers,  which  created  a  com- 
motion among  the  spectators,  and  seriously  interrupted 
the  trial,  and  the  court  made  an  order  excluding  the  spec- 
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tators  from  the  court  room.  This  was  held  not  to  be  a 
violation  of  the  defendant's  rights,  but  necessary  to  pro- 
tect the  court  from  indignity  and  indecorum. 

In  Matter  of  Shortridge,  99  Cal.  531,  which  was  an 
action  for  divorce,  the  court  says :  "  The  assumption 
that  the  object  of  the  statute  was  to  protect  the  public 
from  the  contaminating  influence  of  prurient  revelations 
often  made  in  actions  of  divorce,  seduction,  and  criminal 
conversation  is  unwarranted.  It  was  to  secure  decorum 
in  the  conduct  of  trials  involving  the  relations  of  the  sexes, 
and  to  protect  witnesses  of  refined  sensibilities  from  the 
ordeal  which  they  might  otherwise  have  to  pass  through 
in  giving  testimony  of  a  delicate  or  filthy  nature  in  the  pres- 
ence of  a  crowd  of  vulgar  or  curious  spectators. 

But  with  the  moral  aspect  of  the  case  we  have  nothing 
to  do.  The  courts  are  not  conservators  of  public  morals. 
Rules  affecting  the  conduct  and  morals  of  the  community 
must  proceed  from  the  legislative  department." 

In  Cooky's  Constitutional  Limitations,  page  312,  it  is 
said: 

"  The  requirement  of  a  public  trial  is  for  the  benefit  of 
the  accused,  that  the  public  may  see  that  he  is  fairly  dealt 
with  and  not  unjustly  condemned,  and  that  the  presence 
of  interested  spectators  may  keep  his  triers  keenly  alive  to 
a  sense  of  their  responsibility  and  to  the  importance  of 
their  functions.  It  will  be  seen  that  in  no  case  has 
the  court  assumed  to  exclude  the  general  public  from  the 
court  room  except  for  a  limited  time — to  protect  the  dig- 
nity of  the  court,  or  under  some  local  statute  giving  the 
court  express  authority  so  to  do;  and  in  these,  as  in  the 
Yeager  case,  the  court  holds  that  such  statutory  authority 
is  unconstitutional  and  infringes  upon  the  right  of  the 
accused  to  a  public  trial." 

In  considering  this  question  I  have  not  assumed  to 
decide  whether  or  not  the  defendant  was  deprived  of  his 
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undoubted  right  to  a  public  trial,  but  to  ascertain  if  there 
is  a  reasonable  doubt  whether  the  judgment  should  stand, 
and  an  examination  of  the  authorities  leads  my  mind  to 
the  conclusion  that  there  is  in  this  such  a  doubt.  As  I 
understand  it,  it  is  my  duty,  under  section  527  of  the 
Criminal  Code,  to  grant  the  certificate  asked  for,  and  it 
seems  to  me  that  the  serious  and  important  character  of 
the  question  here  raised  is  sufficient  to  warrant  the  action 
which  I  have  taken,  and  I,  therefore,  conclude  that  the 
defendant  is  entitled  to  the  certificate  as  provided  by  the 
Code. 

Ordered  accordingly." 

The  New  York  Code  Civil  Procedure,  §  5,  partially  pro- 
vides for  public  trials  in  civil  cases.  This  section  reads  as 
follows : 

The  sittings  of  every  court  within  this  state  shall  be  pub- 
lic, and  every  citizen  may  freely  attend  the  same,  except 
that  in  all  proceedings  and  trials  in  cases  for  divorce,  on 
account  of  adultery,  seduction,  abortion,  rape,  assault  with 
intent  to  cipmmit  rape,  criminal  conversation,  and  bastardy, 
the  court  may,  in  its  discretion,  exclude  therefrom  all 
persons  who  are  not  direqtly  interested  therein,  excepting 
jurors,  witnesses  and  officers  of  the  court. 

Const.  U.  S.  6  Amend,  guaranties  a  public  trial  to  per- 
sons accused  of  violating  laws  of  the  United  States.  See 
also  People  v.  Murray,  89  Mich.  76;  103  Cal.  242;  92  Mo. 
542;  SI  App.  Div.  57;  97  Ga.  76;  27  Misc.  N.  Y.  331. 

TRIAI^ADMISSIONS. 

It  is  a  frequent  practice,  in  cases  where  the  pro- 
ceedings are  fittingly  carried  on,  to  save  the  time  of 
the  court  and  the  parties,  and  diminish  the  costs,  by  admit- 
ting facts  known  to  be  certainly  provable. 

An  abuse  of  this  practice  will,  however,  be  guarded 
against.  Thus,  in  Niles  v.  Lindsley,  8  How.  N.  Y.  131 ;  i 
Duer  N.  Y.  610,  where  a  claim  of  title  arose  upon  the 
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pleadings,  and  was  put  in  issue  by  the  defendant,  it  was 
held  that  he  could  not  save  the  costs  of  course,  which 
follow  a  verdict  of  this  description,  by  admitting  the  title 
on  the  actual  trial,  after  the  plaintiff  had  been  put  to  the 
expense  of  preparing  to  prove  it,  by  reason  of  his  previous 
denial. 

"  It  has  been  held  that  the  provisions  of  section  i68, 
under  which  every  uncontroverted  allegation  on  the  plead- 
ings is  to-be  taken  as  true,  will,  of  course,  be  borne  in  mind, 
in  getting  up  the  evidence  for  the  hearing.  A  misappre- 
hension on  this  subject  will  form  no  basis  for  an  applica- 
tion for  a  new  trial  on  the  ground  of  surprise.  Wilcox  v. 
Bennett,    lo  L.   O.   30." 

Where,  on  the  trial  of  a  cause,  the  counsel  agree  as  to 
what  is  admitted  by  the  pleadings,  and  the  judge,  without 
looking  into  them,  assumes  the  statement  of  their  con- 
tents to  be  true,  the  truth  of  that  statement-  cannot  be 
controverted  for  the  first  time  on  the  argument  of  an 
appeal.  Munson  v.  Hegeman,  10  Barb.  N.  Y.  112;  5 
How.  N.  Y.  223.  The  reversal  by  the  Court  of  Appeals, 
on  the  1 2th  of  April,  1853,  does  not  seeni  to  affect  this 
ruling.  See  Selden's  Notes,  p.  26.  See  likewise  Ogden 
V.  Coddington,  2  E.  D.  Smith,  N.  Y.  317. 

If  a  party  fail  to  call  the  attention  of  the  court  to  an 
implied  admission  in  his  favor,  he  may  be  held  to  have 
waived  it,  and  to  be  afterward  precluded  from  raising  the 
same  point.     See  Williams  v.  Hayes,  20  N.  Y.  58. 

The  admitted  portions  are,  of  course,  entitled  to  be  read 
upon  the  trial.  So,  also,  as  to  any  stipulation  to  admit 
particular  facts.  Each  stands  in  the  place  of  evidence  to 
the  same  effect,  and  is  conclusive  to  the  extent  of  the 
admission.  See  Bridge  v.  Payson,  5  Sandf.  N.  Y.  210; 
Hackett  v.  Richards,  11  L.  O.  315.  See,  however,  as  to  a 
qualified  admission  being  unavailable  where  counteracted 
by  the  q^aalification.    Lewis  v.  Ryder,  13  Abb.  N.  Y.  i. 

Where  there  are  several  answers  in  a  case,  an  admis- 
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sion  made  in  that  of  one  defendant,  is  not  available  against 
others.  Each  answer  must  stand  by  itself  as  a  complete 
defence,  and  the  plaintiff  must  recover  upon  the  whole 
record.     Swift  v.  Kingsley,  24  Barb.  N.  Y.  541. 

As  to  the  right  to  read  the  testimony  of  a  party  on  a 
former  occasion,  as  constituting  an  admission  on  his  part, 
see  Pickard  v.  Collins,  23  Barb.  N.  Y.  444. 

A  demurrer  allowed  by  the  party  demurring  to  remain 
upon  the  record,  by  failure  to  comply  with  terms  imposed 
on  leave  to  withdraw  it,-  may  be  used  upon  the  subsequent 
trial  as  an  admission  of  the  facts  stated  in  the  pleading  to 
which  it  was  interposed.    Cutler  v.  Wright,  22  N.  Y.  472. 

TBIAL— QUESTIONS  FOB  THE  COURT. 

Where  the  plaintiff  has  clearly  failed  to  prove  his  case, 
the  defendant  is  entitled  as  of  right,  to  a  non-suit,  and  it 
will  be  error  to  allow  the  case  to  go  to  the  jury.  10  Barb. 
N.  Y.  663 ;  13  Id.  9;  3  E.  D.  Smith,  N.  Y.  50;  4  Duer,  N. 
Y.  69 ;  2  Hilt.  N.  Y.  406 ;  9  Abb.  N.  Y.  366 ;  17  How.  N.  Y. 
357;  4  S£ndf.  N.  Y.  374;  29  Barb.  N.  Y.  226;  18  N.  Y. 
558  (565) ;  33  Barb.  N.  Y.  165.  But  unless  the  question 
be  perfectly  clear  it  will  be  error  to  non-suit.  Rider  v. 
Pond,  19  N.  Y.  262. 

A  matter  which  rests  in  inference  of  law,  arising  from 
undisputed  facts,  rests  wholly  with  the  judge,  and  his 
refusal  to  submit  it  to  the  jury  will  be  correct.  18  N.  Y. 
502 ;  4  Bosw.  N.  Y.  64;  21  N.  Y.  386;  19  How.  N.  Y.  126. 

And  his  leaving  question  to  them  may  be  error.  Gale  v. 
Wells,  12  Barb.  N.  Y.  84;  Underbill  v.  Crawford,  29  Id. 
664;  18  How.  N.  Y.  112;  Adams  v.  Leland,  5  Bosw.  N.  Y. 
411. 

The  construction  of  a  contract  or  instrument,  when  its 
terms  and  intent  are  fully  proved,  rests  with  the  court. 
Stacy  V.  Graham,  3  Duer,  444;  affirmed,  4  Kern.  N.  Y. 
492;  Thomas  v.  Dickinson,  23  Barb.  N.  Y.  431 ;  Chafee  v. 
Cattaraugus  County  Mutual  Insurance  Company,  18  N.  Y. 
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376;  Hough  V.  Brown,  19  N.  Y.  iii  (113);  Chapin  v. 
Potter,  I  Hilt.  N.  Y.  366;  6  How.  U.  S.  279;  3  Id.  62; 
14  Pet.  479;  3  Con.  U.  S.  180.  So  also,  as  to  the  suffi- 
ciency of  a  document,  where  there  is  no  conflict  of  evidence 
as  to  its  terms.  Cook  v.  Litchfield,  2  Bosw.  N.  Y.  137; 
Same  case,  5  Sandf .  N.  Y.  330 ;  ro  L.  O.  330.  Whether  a 
regulation  is  or  is  not  reasonable,  is  likewise  a  question 
for  the  judge,  and  not  for  the  jury.  Vedder  v.  Fellows,  20 
N.  Y.  126. 

Questions  as  to  the  competency  of  a  witness,  belong  to 
the  court.     Prall  v.  Hinchman,  6  Duer,  N.  Y.  351. 

So,  likewise,  as  to  whether  a  proved  publication,  un- 
privileged and  incapable  of  an  innocent  construction,  is  or 
is  not  a  libel;  the  statute,  providing  that  in  prosecutions 
for  libel,  the  jury  have  the  right  to  determine  the  law  and 
the  fact,  being  applicable  to  criminal  proceedings  only. 
Hunt  V.  Bennett,  19  N.  Y.  173 ;  Lewis  v.  Chapman,  16  Id. 
369  (371)  ;  Matthews  v.  Beach,  5  Sandf.  N.  Y.  256  (265) ; 
Green  v.  Telfair,  20  Barb.  N.  Y.  ir.  See  also  Littlejohn 
V.  Greeley,  13  Abb.  N.  Y.  41. 

So  also  as  to  the  existence  of  probable  cause  for  a  prose- 
cution, upon  a  given  state  of  facts.  Carpenter  v.  Sheldon, 
5  Sandf.  N.  Y.  "jy ;  Bulkley  v.  Smith,  2  Duer,  N.  Y.  261 ; 
II  L.  O.  300;  Besson  v.  Southard,  6  Seld.  N.  Y.  236;  Gar- 
rison V.  Pearce,  3  E.  D.  Smith,  255 ;  Gordon  v.  Upham,  4 
Id.  9;  Waldheim  v.  Sichel,  i  Hilt.  N.  Y.  45;  Bulkley  v. 
Keteltas,  2  Seld.  N.  Y.  384. 

The  existence  of  fraud,  on  an  undisputed  state  of  facts, 
and  where  there  is  no  doubt  as  to  the  intent  of  the  parties, 
is  a  question  of  law.  So  held,  as  to  a  chattel  mortgage, 
fraudulent  upon  its  face,  notwithstanding  the  provision 
at  2  R.  S.,  137,  section  4.  Edgell  v.  Hart,  5  Seld.  N.  Y. 
213.  See  also  Spies  v.  Boyd,  i  E.  D.  Smith,  445;  Gris- 
wold  V.  Sheldon,  4  Comst.  N.  Y.  581.  But,  where  there 
is  any  conflict  of  evidence,  the  case  must  go  to  the  jury. 
Kellogg  V.  Wilkie,  23  How.  N.  Y.  233. 
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It  is  also  a  question  of  law,  as  to  whether  the  evidence 
does  or  does  not,  in  any  respect,  tend  to  make  out  fraud. 
Gage  V.  Parker,  25  Barb.  N.  Y.  141 ;  Erwin  v.  Vo^jrhies, 
26  Id.  127.  And,  where  there  is  no  evidence  to  sustain  a 
charge  or  defence,  it  is  error  to  let  it  go  to  the  jury. 
Fay  V.  Grimsteed,  10  Barb.  N.  Y.  321.  And  a  refusal  to 
do  so  will  be  sustained.  The  People  v.  Cook,  4  Seld.  N. 
Y.  67. 

Alimony  is  a  question,  which  it  is  neither  necessary  nor 
proper  to  submit  to  the  jury.  Forrest  v.  Forrest,  6  Duer, 
N.  Y.  102;  3  Abb.  N.  Y.  144. 

Where  there  is  undisputed  evidence  as  to  the  existence 
of  a  given  state  of  facts,  imparting  want  of  care,  the  ques- 
tion as  to  whether  they  do  or  do  not  constitute  negligence, 
has  been  held  to  be  a  question  of  law.  2^  Barb.  N.  Y.  528, 
221,  532  note,  534  note;  25  Id.  600. 

And  even  where  there  was  conflicting  evidence  it  has 
been  held  that  the  judge  is  not  bound  to  submit  the  ques- 
tion to  the  jury,  where  the  fact  was  conclusively  proved, 
by  the  defendant's  own  witnesses,  i  Bosw.  N.  Y.  357;  2 
Duer,  N.  Y.  59. 

It  is  a  question  of  law,  as  to  whether  a  proved  state  of 
facts  does  or  does  not  constitute  a  river  a  public  highway. 
18  Barb.  N.  Y.  277.  So  likewise,  as  to  whether  they  do  or 
do  not  constitute  an  adverse  possession.     3  Duer,  N.  Y.  35. 

Whether,  on  a  given  state  of  facts,  a  transaction  does  or 
does  not  constitute  a  stated  account,  has  also  been  held  to 
be  a  question  of  law.  i  Kern.  N.  Y.  170.  See,  however, 
subsequent  report  in  same  case,  18  N.  Y.  285. 

Where  a  transaction  is  proved  to  be  legal,  it  will  be 
error  on  the  part  of  the  judge  to  submit  it  to  the  jury, 
upon  any  hypothetical  supposition  of  its  validity.  15  N. 
Y.  524. 

It  was  said  by  the  court  in  one  case :  "  Neither  party 
asserted  at  the  trial  that  Lawton's  solvency  was  a  ques- 
tion of  fact  for  the  jury,  the  court  was  justified  in  hold- 
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ing  as  a  question  of  law  that  he  was  solvent."     Tuthill 
V.  Skidmore,  124  N.  Y.  153. 

The  question  as  to  the  libelous  character  of  an  article 
is  one  of  law  for  the  court.  Hart  v.  Bennett,  19  N.  Y. 
117;  .5  How.  N.  Y.  475;  63  Penn.  St.  253;  2  Stark  Slan. 
322;  Townshend  L.  and  S.  ch.  9;  Cooley's  Const.  Lim. 
ch.  12. 

TRIAX— CONFI.ICT  OF  -LAWS. 

Matters  bearing  upon  the  execution,  the  interpretation 
and  the  validity  of  a  contract  are  determined  by  the  law  of 
the  place  where  the  contract  is  made.  Matters  connected 
with  its  performance  are  regulated  by  the  law  prevailing 
at  the  place  of  performance.  Matters  respecting  the  rem- 
edy, such  as  the  bringing  of  suits,  admissibility  of  evi- 
dence, statute  of  limitations,  depend  upon  the  law  of  the 
place  where  the  suit  is  brought.  Scudder  v.  Bronk,  91 
U.  S.  406;  23  L.  ed.  245.  See  also  41  L.  R.  A.  614  and 
cases  cited;  33  Fed.  R.  434  and  cases  cited. 

TRIAL— QUESTIONS  OF  FACT  FOR  JURY. 

The  assessment  of  damages  rests,  as  a  general  rule,  with 
the  jury  only. 

But  the  court  may  and  should  instruct  them,  as  to  the 
correct  measure  of  damages,  as  constituting  the  rule  on 
which  they  are  to  assess  them,  and  is  bound  to  do  so  on 
correct  principles.  Thomas  v.  Dickinson,  2  Kern.  N.  Y, 
364;  Green  v.  Hudson  River  Railroad  Company,  32  Barb. 
N.  Y.  25. 

And  it  may  also  instruct  them  to  apportion  damages  paid 
in  lieu  of  an  indemnity,  and  to  find  the  different  amounts 
applicable  to  specific  items.  Partridge  v.  Gilbert,  3  Duer, 
N.  Y.  184.  But  damages  against  joint  tortfeasors  cannot 
be  severed.  If  attempted,  the  plaintiff  is  entitled  to  judg- 
ment against  all,  for  the  largest  amount  found  against  any, 
a  remittitur  as  against  the  rest  being  entered  as  a  matter 
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of  form.  O'Shea  v.  Kirker,  8  Abb.  N.  Y.  69;  4  Bosw.  N. 
Y.  120;  Beal  v.  Finch,  i  Kern.  N.  Y.  128;  Bulkeley  v. 
Smith,  I  Duer,  N.  Y.  643.  The  adverse  indication  of 
opinion  in  Bulkeley  v.  Smith,  2  Duer,  N.  Y.  261  (271) ;  11 
L.  O.  300,  must  be  considered  as  overruled.  In  Turner 
V.  McCarthy,  4  E.  D.  Smith,  247,  a  verdict  of  this  nature 
was  held  to  be  unsustainable,  against  either  defendant  in 
trespass. 

See,  as  to  the  power  of  the  jury  to  give  vindictive 
damages,  when  admissible.  Fry  v.  Bennett,  4  Duer,  N.  Y. 
247;  I  Abb.  N.  Y.  289;  same  case,  3  Bosw.  N.  Y.  200. 
As  to  the  rule  of  damages  in  libel,  see  Littlejohn  v.  Greeley, 
13  Abb.  N.  Y.  41.  See,  however,  as  to  seduction.  Knight 
V.  Wilcox,  4  Kern.  N.  Y.  413;  reversing  same  case,  18 
Barb.  N.  Y.  212.  In  relation  to  nominal  damages,  see 
Conger  v.  Weaver,  20  N.  Y.  140. 

Whether,  when  a  breach  of  promise  of  marriage  has 
been  proved,  there  has  not  also  been  a  refusal,  is  a  proper 
question  to  be  submitted  to  them.  Hubbard  v.  Bonesteel, 
16  Barb.  N.  Y.  360. 

So  also,  as  to  whether  a  payment  was  or  was  not  in  full 
of  all  claims.  Pierce  v.  Pierce,  25  Barb.  N.  Y.  243.  Or 
whether  the  use  of  a  stream  enjoyed  in  common,  has  or 
has  not  been  reasonable.  Thomas  v.  Brackney,  17  Barb. 
N.  Y.  654. 

But,  in  their  finding,  they  cannot  disregard  positive  tes- 
timony, and,  if  they  assume  to  do  so,  their  verdict  will 
not  stand.  Dolsen  v.  Arnold,  10  How.  N.  Y.  528 ;  Mars- 
ton  V.  Vultee,  12  Abb.  N.  Y.  143. 

Although  error  may  have  been  committed  in  not  submit- 
ting a  question  to  them,  still,  if  it  be  clearly  apparent,  that, 
if  submitted,  they  must  have  come  to  the  same  result  at 
which  the  court  has  arrived,  that  error  may  be  disre- 
garded. Miller  v.  Eagle  Life  and  Health  Insurance  Com- 
pany, 2  E.  D.  Smith,  268.  And,  where  a  question  has  been 
submitted,  which  ought  to  have  been  passed  upon  by  the 
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court,  the  same  rule  will  be  applied.  Cook  v.  Litchfield, 
2  Bosw.  N.  Y.  137. 

Where  separate  defences  have  been  put  in,  the  court  may 
require  the  jury  to  render  a  separate  verdict  upon  each. 
Gardner  v.  Clark,  21  N.  Y.  399. 

The  question  of  identity  is  ordinarily  one  of  fact  for 
jury.  17  How.  U.  S.  74;  8  Id.  258;  i  Wall.  U.  S.  491; 
and  so  of  intent.  20  Wall  U.  S.  226;  8  Pet.  U.  S.  44. 
The  question  of  knowledge  is  one  for  jury.  4  How.  U.  S. 
404;  also  the  question  of  fraud.  20  How.  U.  S.  448,  and 
also  of  good  faith.  18  How.  U.  S.  60,  50.  Also  affirm- 
ance of  contract  by  an  infant,  after  his  maturity.  9  Wall, 
U.  S.  617,  also  ratification  by  principal  of  agent's  acts.  8 
Wall,  U.  S.  242;  also  authority  of  an  agent.  96  U.  S. 
234;  162  U.  S.  687;  Black,  533;  also  due  diligence,  6  Wall. 
U.  S.  254;  43  How.  U.  S.  307;  10  Wall.  141;  in  U.  S. 
185.  But  where  facts  are  undisputed  due  diligence  is  a 
question  of  law  for  the  court.  18  How.  U.  S.  517;  9  Id. 
552;  I  Pet.  578. 

Ordinarily  the  question  of  negligence  is  one  of  fact  for 
the  jury.  168 U.  S. 339,  139;  159  U.  S.  163; 166 U.  S. 606; 
163  U.  S.  93,  353;  17  Wall.  U.  S.  657;  109  U.  S.  478;  I 
How.  U.  S.  28.  Also  contributory  negligence.  159  U.  S. 
603;  20  Wall.  U.  S.  385;  also  possession.  104  U.  S.  171; 
94  Id.  773.    Compare  5  Pet.  402. 

TRIAL— MIXED  QUESTIONS  OF  LAAV  AND  FACTS. 

Where  the  facts  are  disputed,  and  there  is  conflicting 
evidence,  the  case  must  go  to  the  jury,  and  it  will  be  error 
to  withdraw  it  from  them.  But  in  submitting  it  to  them, 
the  judge  may,  and  should,  accompany  it  with  proper 
directions,  as  to  the  verdict  which  it  will  be  their  duty  to 
render,  as  the  result  of  their  decision  on  the  issue  of  fact 
submitted  to  them. 

See  also,  as  to  the  general  principle  that,  if  there  be  any 
conflict  of  evidence  as  to  the  existence  of  alleged  facts,  the 
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case  must  go  to  the  jury.  20  Barb.  N.  Y.  29;  2  Bosw.  N. 
Y.  1-37;  22  N.  Y.  37;  18  How.  N.  Y.  144;  5  Seld.  N.  Y. 
205;  12  Barb.  N.  Y.  108;  32  Id.  182;  9  Id.  611 ;  23  How. 
N.  Y.  233.  See,  however,  where  the  case  is  patent  on  the 
party's  own  evidence.  Moore  v.  Westervelt,  i  Bosw.  N. 
Y.  357,  before  cited. 

The  following  have  been  decided  to  be  questions  which 
it  was  necessary  to  submit  to  the  jury,  where  there  was 
conflicting  or  deficient  evidence. 

Whether  usury  has  or  has  not  been  taken  in  fact.  Car- 
land  v.  Day,  4  E.  D.  Smith,  251 ;  Elwell  v.  Chamberlain,  2 
Bosw.  N.  Y.  230;  Thomas  v.  Murray,  34  Barb.  N.  Y. 
157;  Robbins  v.  Dillage,  33  Id.  'j'];  Ayrault  v.  Chamber- 
lain, 33  Id.  229. 

The  question  of  fraudulent  intent  in  execution  of  a 
mortgage  or  assignment  of  personal  property,  where  fraud 
is  not  patent  upon  its  face.  Gardner  v.  McEwen,  19  N.  Y. 
123;  Thompson  v.  Blanchard,  3  Comst.  N.  Y.  335;  Gris- 
v^old  V.  Shelden,  4  Id.  581. 

In  Bidwell  v.  Lament,  17  How.  N.  Y.  357,  it  was  held 
that  the  objection  may  be  waived,  by  an  omission  to  request 
a  submission.  See  generally,  as  to  fraud  being  a  question 
for  jury,  or  conflicting  evidence.  Erwin  v.  Voorhis,  26 
Barb.  N.  Y.  127;  Kellogg  v.  Wilkie,  23  How.  N.  Y.  233. 
Also  all  cases  sounding  in  tort  should,  it  has  been  held, 
be  tried  by  a  jury.     Lewis  v.  Varnum,   12  Abb.  N.  Y. 

305- 
But,  where  fraud  is  clear  upon  the  evidence,  the  judge 

is  bound  to  give  proper  instructions  to  the  jury,  and  if 
against  that  evidence,  their  verdict  will  be  set  aside.  Mars- 
ton  V.  Vultee,  12  Abb.  N.  Y.  143. 

The  applicability  of  a  libel,  and  the  question  of  malice, 
where  it  is  ambiguous,  and  will  admit  of  an  innocent  con- 
struction, have  also  been  held  to  be  questions  which  must 
go  to  the  jury.     Lewis  v.  Chapman,  16  N.  Y.  369  (371) '. 
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Fry  V.  Bennett,  3  Bosw.  N.  Y.  200;  Green  v.  Telfair,  20 
Barb.  N.  Y.  11. 

The  terms  of  a  contract,  where  doubtful,  and  the  inten- 
tion of  the  parties  making  it.  Chapin  v.  Potter,  i  Hilt.  N. 
Y.  366;  Pendleton  v.  Empire  Stone  Dressing  Co.  19  N.  Y. 
13 ;  Gardner  v.  Clark,  17  Barb.  N.  Y.  538;  Moore  v.  Pentz, 
5  Sandf.  N.  Y  664;  Bridgeport  City  Bank  v.  Empire 
Stone  Dressing  Company,  30  Barb.  N.  Y.  421 ;  19  How. 
N.  Y.  SI. 

So  likewise,  as  to  questions  of  fact,  bearing  upon  the 
manner  in  which  it  is  made  or  evidenced.  Pringle  v. 
Chambers,  i  Abb.  N.  Y.  58 ;  Coons  v.  Chambers,  i  Id.  165 ; 
Thurman  v.  Wells,  18  Barb.  N.  Y.  500;  Center  v.  Mor- 
rison, 31  Id.  155. 

The  question  of  negligence,  when  the  facts  constituting 
it,  or  any  portion,  are  contested  or  doubtful.  Johnson  v. 
Hudson  River  Railroad  Company,  20  N.  Y.  65 ;  affirming 
same  case,  5  Duer,  N.  Y.  21 ;  Vanderpool  v.  Husson,  28 
Barb.  N.  Y.  196;  Brown  v.  New  York  Central  Railroad 
Company,  31  Id.  385;  Purvis  v.  Coleman,  i  Bosw.  N.  Y. 
321 ;  Bernhardt  v.  Rensselaer  and  Saratoga  Railroad  Com- 
pany, 32  Barb.  N.  Y.  165 ;  19  How.  N.  Y.  199;  affirmed,  23 
Id.  166;  McGrath  v.  Hudson  River  Railroad,  32  Barb.  N. 
Y.  142;  22  N.  Y.  191  (19s). 

So,  also  as  to  the  removal  of  a  presumption  of  negli- 
gence.    34  Barb.  N.  Y.  256. 

The  question  of  probable  cause,  so  far  as  regards  the 
existence  of  the  facts  from  which  it  is  to  be  inferred,  but 
not  as  to  their  effect.  2  Seld.  N.  Y.  384;  rev'g  S.  C.  4 
Sandf.  N.  Y.  450;  2  Duer,  N.  Y.  261 ;  3  E.  D.  Smith,  N. 
Y.  255 ;  6  Seld.  N.  Y.  236 ;  32  Barb.  N.  Y.  544 ;  20  How. 
N.  Y.  478 ;  20  Abb.  N.  Y.  220. 

As  to  whether  an  obstruction  or  erection  does  not  con- 
stitute a  nuisance.  18  Barb.  N.  Y.  277;  6  Duer,  N.  Y. 
315;  13  How.  N.  Y.  527. 
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TBIAI^FOINTS  IN  DISCBETION  OF  COURT. 

It  is  within  the  discretion  of  the  court  to  allow  the  par- 
ties to  introduce  further  testimony  after  the  case  is  stated 
to  be  closed.  Burger  v.  White,  2  Bosw.  N.  Y.  92;  An- 
thony V.  Smith,  4  Id.  503;  Williams  v.  Hayes,  20  N.  Y. 
58.  Or  to  refuse  such  allowance.  Chancel  v.  Barclay,  i 
E.  D.  Smith,  N.  Y.  384. 

So  also,  as  to  allowing  or  refusing  to  allow  a  witness  to 
be  recalled  for  further  examination,  after  he  has  left  the 
stand.  Sheldon  v.  Wood,  2  Bosw.  N.  Y.  267;  Treadwell 
V.  Stebbins,  6  Id.  538;  Harpell  v.  Curtis,  i  E.  D.  Smith, 
N.  Y.  78 ;  Stacy  v.  Graham,  3  Duer,  444 ;  affirmed,  4  Kern. 
N.  Y.  492 ;  Briedert  v.  Vincent,  i  E.  D.  Smith,  N.  Y.  542 ; 
Pearson  v.  Fiske,  2  Hilt.  N.  Y.  146;  Peckham  v.  Leary,  6 
Duer,  N.  Y.  494.  But  in  such  case  the  witness  should  not 
be  resworn.  Parsons  v.  Suydam,  3  E.  D.  Smith,  N.  Y. 
276. 

So,  likewise,  as  to  permitting  leading  questions  to  be  put. 
Cheney  v.  Arnold,  18  Barb.  N.  Y.  434.  And  determining 
as  to  such  questions.  Walker  v.  Dunspaugh,  20  N. 
Y.  170.  And  as  to  the  questions  proper  to  be  put 
on  cross-examination.  Fry  v.  Bennett,  3  Bosw.  N.  Y. 
200. 

But  the  mere  fact  that  a  party  has  formally  rested,  will 
not  be  ground  for  refusing  him  leave  to  introduce  further 
evidence  to  cure  a  formal  defect.  See  Lewis  v.  Ryder, 
13  Abb.  N.  Y.  I. 

The  court  may  limit  the  number  of  witnesses  to  be 
called  on  any  specific  point.  Anthony  v.  Smith,  4  Bosw. 
N.  Y.  503.  See,  however,  as  to  this  right,  and  the  ex- 
tent to  which  its  exercise  will  not  be  justifiable. 
Ward  V.  Washington  Insurance  Company,  6  Bosw.  N. 
Y.  229. 

The  court  may  also  refuse  to  receive  a  demurrer  to  evi- 
dence. Colegrove  v.  New  York  and  New  Haven  Railroad 
Company,  20  N.  Y.  492. 
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TBIAI— ARGUMENT    OF    COUNSEL— BIGHT    TO    ADDRESS 
JURY  IS  ABSOLUTE. 

Counsel  has  a  right  to  argue  either  a  civil  or  criminal 
case  to  the  jury  where  the  evidence  is  conflicting  upon  a 
material  matter  in  issue.     Houck  v.  Gue,  30  Neb.  117. 

In  the  case  of  Fareira  v.  Smith,  22  N.  Y.  Supp.  940, 
Pryor,  J.,  said,  in  passing  upon  the  same  question : 

"  On  perusal  of  the  record  the  inference  is  unavoidable 
that  the  court  declined  to  permit  counsel  for  the  defendant 
to  sum  up  to  the  jury  on  the  issue  submitted  to  their  de- 
termination. After  passing  upon  a  motion  by  plaintiff's 
counsel  for  the  direction  of  a  verdict,  the  court  immediately 
proceeded  to  charge  the  jury,  and  at  the  earliest  moment 
possible,  without  an  indecent  interruption,  counsel  for  de- 
fendant asked,  '  Are  we  not  to  have  an  opportunity  to  sum 
up  the  case  ? '  to  which  the  court  responded,  '  No  sum- 
ming up  was  necessary,  *  *  *  inasmuch  as  there  was 
but  one  simple  question  of  fact  for  the  jury.'  Be  the  issue 
simple  or  complex,  counsel  have  a  legal  right  to  be  heard 
upon  it  before  the  jury.  If  the  court  may  deny  the  privi- 
lege upon  the  assumption  that  the  case  is  too  plain  for  ar- 
gument, then  the  exercise  of  the  privilege  stands,  not  upon 
the  legal  rights,  but  upon  the  misconception,  or  caprice,  or 
arbitrary  volition  of  the  court.  To  this  proposition  I  can- 
not assent.  The  dictum  in  its  support  (People  v.  Cook,  8 
N.  Y.  67,  T]^  is  of  no  authority,  and  is  repugnant  alike 
to  the  rights  of  litigants  and  the  duty  of  counsel  (2  Rum. 
Pr.  304;  29  Kan.  527;  11  Ga.  154).  Upon  this  ground  I 
concur  in  the  reversal  of  the  judgment." 

It  has  also  been  held  that  the  parties  to  a  cause  pending 
in  a  court  have  an  absolute  right  to  be  heard,  not  only  on 
the  trial  of  the  issue  of  fact,  but  also  on  the  motions  ad- 
dressed to  the  court  involving  the  merits  of  the  contro- 
versy. R.  R.  Co.  V.  Cattle  Co.  59  Kan.  113  (1898).  See 
also  Larabee  v.  Hall,  50  Pac.  R.  311;  31  Pac.  1062;  30 
Pac.  R.  108;  49  Kan.  i. 
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In  the  case  of  State  v.  Collins,  70  N.  C.  241,  the  court 
said :  "  Next  to  doing  right,  the  great  object  in  the  ad- 
ministration of  public  justice  should  be  to  give  public  satis- 
faction. When  Sir  Walter  Raleigh  was  put  on  his  trial 
for  treason,  the  judges  attempted  to  stop  him  in  his  defense, 
but  he  had  the  manhood  to  assert  his  rights.  '  My  lords, 
I  stand  for  my  life,'  said  he.  Posterity  has  vindicated  him 
and  condemned  his  judges." 

In  the  case  of  Douglass  v.  Hill,  29  Kan.  376  (*527), 
the  court  said,  in  part.  Brewer,  J.,  delivering  the  opinion : 
"  The  action  was  tried  before  a  jury,  and  at  its  close  de- 
fendant claimed  the  right  to  argue  the  questions  of  fact 
to  the  jury,  but  the  court  refused  to  permit  any  argument. 
This  ruling  is  alleged  to  be  the  principal  ground  for  re- 
versal. The  court  in  its  instructions  submitted  to  the  jury 
a  question  of  fact  in  these  words :  '  If  you  find  from  the 
evidence  that  at  the  time  of  the  conversion  of  the  property 
the  plaintiff  was  the  owner  of  it,  it  will  be  your  duty  to  find 
a  verdict  in  her  favor  for  the  value  of  the  property.' 
Counsel  insist  that  wherever  a  question  of  fact  is  submitted 
to  a  jury,  counsel  has  a  right  to  be  heard  in  argument 
thereon,  and  while  it  is  conceded  that  the  court  has  a  dis- 
cretion in  restricting  the  time  to  be  occupied  in  such  argu- 
ment, claim  that  to  refuse  any  argument  is  a  denial  of  an 
absolute  right,  and  manifest  error.  As  a  general  proposi- 
tion we  think  this  is  unquestionably  true.  A  party  to  a  law- 
suit has  a  right  to  be  heard,  not  merely  in  the  testimony  of 
his  witnesses,  but  also  in  the  arguments  of  his  counsel.  It 
matters  not  how  weak  and  inconclusive  his  testimony  may 
be,  if  it  is  enough  to  present  a  disputed  question  of  fact 
upon  which  he  is  entitled  to  a  verdict  of  the  jury,  he  has 
a  right  to  present  in  the  arguments  of  his  counsel  his  view 
of  the  case.  This  is  no  matter  of  discretion  on  the  part  of 
the  court,  but  an  absolute  right  of  the  party.  Courts 
doubtless  may  prevent  their  time  from  being  unnecessarily 
occupied,  by  prolix  arguments,  and  so  may  limit  the  time 
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which  counsel  may  occupy.  And  if  the  restriction  is  a 
reasonable  one  in  view  of  the  questions  involved,  and  the 
testimony  presented,  there  will  be  no  error.  State  v.  Rid- 
dle, 20  Kan.  *7i6.  But  limiting  the  time  of  an  argument 
and  refusing  to  permit  any  argument  at  all,  are  entirely 
different  matters.  The  one  is  the  exercise  of  a  c^iscretion, 
the  other  is  a  denial  of  a  right.  Weeks,  Attys.  at  Law, 
209,  213,  §§  no,  lis;  Praff.  Jury,  §  248;  i  Ga.  154;  13 
Calif.  581 ;  lo  Mete.  263;  7  Gray,  51 ;  11  Pa.  St.  399;  20 
Ark.  619;  29  Id.  151;  5  Ind.  370;  21  Mo.  257;  31  Id. 
253;  35  Id.  416;  5  Baxt.  304;  75  111.  216;  8  Daly,  61; 
Millard  v.  Thorn,  56  N.  Y.  402." 

TRIAI.— ARGUMENTS  OF  COUNSEI.— BIGHT  OF  COURT  TO 
MMIT. 

The  fixing  of  a  limitation  upon  arguments  of  counsel  is 
a  matter  almost  entirely  within  the  discretion  of  the  trial 
courts,  and  unless  such  discretion  has  been  grossly  abused 
an  appellate  court  is  not  justified  in  interfering.     19  Colo. 

137- 

In  New  York  it  has  also  been  held  that  the  time  which 
counsel  are  to  occupy  in  presenting  a  case  to  the  considera- 
tion of  a  jury  necessarily  must  be  to  a  great  extent,  a  mat- 
ter in  the  discretion  of  the  court ;  that  were  it  otherwise, 
an  unlimited  period  might  be  taken  without  any  advantage 
to  the  client  and  causing  great  delay  in  the  proceedings 
of  the  court  and  an  injury  to  the  administration  of  justice; 
that  the  time  to  be  used  for  such  a  purpose  must,  therefore, 
be  a  matter  to  be  regulated  by  the  presiding  judge  upon 
the  trial,  the  same  as  any  other  proceeding  during  the 
progress  of  the  case;  that  it  is  to  be  presumed  that  the 
court  will  properly  guard  and  protect  the  rights  of  par- 
ties so  that  justice  can  be  administered  to  all;  that  the 
judge  is  certainly  a  competent,  and  the  proper  person  to 
determine  as  to  the  time  which  would  be  required  for  a 
proper  discussion  and  presentation  of  the  case  upon  trial; 
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that  it  follows  that  the  court  has  a  right  to  exercise  a.  dis-, 
cretion  in  this  respect,  and  unless  such  discretion  is  abused 
it  is  not  the  subject  of  a  review  in  a  higher  tribunal.     94 
N.  Y.  533. 

In  some  of  the  states,  as  North  Carolina  for  instance, 
by  statute,  no  limit  may  be  imposed  by  the  court. 

TRIAL— OPENING  ADDRESS  AND  ARGUMENTS  OF  COITN- 
SEIi— NATURE  AND  EXTENT  OF. 

It  has  been  held  by  the  weight  of  authority  that  an  open- 
ing address  is  a  proceeding  prefatory  to  the  introduction 
of  evidence,  and  as  one  practically  necessary  to  make  an 
advance  exhibit  of  the  legal  nature  of  the  controversy  and 
its  salient  peculiarities,  and  enable  the  judge,  jury  and 
opposing  counsel  to  apprehend  the  necessities  of  the  plain- 
tiff's case  and  correctly  understand  the  drift  and  bearing 
of  each  step  and  each  offer  of  proof  as  it  shall  afterward 
occur ;  that  considering  that  its  purpose  is  to  afford  prelim- 
inary explanation,  that  it  is  to  precede  evidence,  and  argu- 
ments before  the  jury,  and  is  not  to  embody  or  convey 
proof  or  prepossess  the  jury,  all  the  authorities  unite  in 
substantially  denying  the  right  to  make  use  of  it  to  get 
before  the  jury  a  detail  of  the  testimony  expected  to  be 
offered,  and  particularly  any  not  entitled  to  be  introduced, 
and  deny  the  right  to  use  it  as  a  cover  for  any  subjects 
not  relevant  to  the  issues.  It  is  proper  to  give  a  brief 
summary  or  outline  of  the  substance  of  the  evidence  in- 
tended to  be  offered,  with  necessary  clear  and  concise 
explanations.  Scripps  v.  Reilly,  35  Mich.  387-388.  See 
also  Green's  Prac.  §  442;  i  Burrill's  Pr.  234;  i  Tiff.  & 
Smith's  Pr.  553 ;  33  Barb.  N.  Y.  229.  It  has  been  held 
both  in  England  and  in  this  country  that  it  is  the  duty  of  a 
judge  to  see  that  counsel  shall  not  state  what  he  cannot 
prove,  and  for  this  purpose  he  has  always  the  right  to  ask 
counsel  if  he  means  to  prove  what  he  is  stating.  (36  Eng. 
L.  &  E.  518,  525 ;  35  Mich.  388.) 
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The  courts  have  uniformly  confined  counsel  within 
proper  limits,  and  have  always  guarded  jurors  against  un- 
fair and  irregular  acts  and  endeavors,  and  parties  have  in 
many  instances  been  deprived  of  their  verdicts  upon  testi- 
mony merely  indicating  the  operation  of  influences  about 
the  outskirts  of  the  trial.  It  has  been,  in  many  cases,  de- 
cided that  counsel  in  arguing  may  not  seek  to  unduly  influ- 
ence, the  jurors  by  reference  to  extraneous  matters  not  in 
evidence  before  them,  and  that  it  is  the  duty  of  the  trial 
judge  to  prevent  the  attempt.  41  N.  H.  317;  25  Ga.  225; 
2  Ind.  438. 

It  has  also  been  held  to  be  error  to  permit  an  attorney 
as  a  portion  of  his  argument  to  read  and  comment  on 
minutes  of  the  testimony  taken  on  a  former  trial  of  the 
same  action,  and  that  the  error  was  not  cured  by  an  in- 
struction to  the  jury  not  to  consider  anything  so  read.  22 
Iowa,  504;  5  Jones,  N.  C.  224.  It  has  also  been  held 
that  where  the  pleadings  contained  irrelevant  matter  it 
was  improper  to -allow  counsel  to  read  them  to  the  jury. 
2  Duer,  N.  Y.  310.  It  has  also  been  held  that  an  objec- 
tion having  been  sustained  to  a  notice  of  justification  in 
slander,  and  thereby  causing  the  exclusion  of  evidence, 
that  the  objection  to  the  evidence  was  not  a  proper  subject 
of  comment  to  the  jury.     8  Wendell,  N.  Y.  570. 

So  particular  are  the  courts  in  excluding  matters  not 
properly  in  evidence  from  the  jury,  that  it  has  been  held 
that  if  a  paper  capable  of  influencing  the  jury  on  the  side 
of  the  prevailing  party,  gets  to  them  by  accident,  and  is 
read  by  them,  the  verdict  will  be  set  aside,  even  though 
the  jury  think  they  were  not  influenced  by  it,  as  it  is  im- 
possible for  them  to  say  what  effect  it  might  have  had. 
Hicks  V.  Drury,  5  Pick.  296.  It  has  also  been  held  that 
where  a  material  paper  not  read  to  the  jury,  was  delivered 
to  them  by  mistake,  and  not  discovered  until  after  the 
return  of  the  verdict,  the  court,  finding  that  the  paper 
furnished  material  evidence  for  the  prevailing  party,  re- 

517 


THE  TRIAL  LAWYERS'  ASSISTANT. 

fused  to  examine  the  jurors,  and  held  that  prejudice  was 
presumed,  and  that  the  matter  must  be  governed  by  the 
tendency  of  the  paper  and  that  the  verdict  must  be  set 
aside.  See  also  6  N.  H.  352 ;  7  East.  R.  108 ;  3  Brod.  & 
Bing.  272.  See  generally  as  to  the  nature  and  scope  of 
the  opening  statement,  5  Ind.  372 ;  22  Ark.  624 ;  23  Id.  32 ; 
21  Mo.  257;  35  Id.  410;  25  Ga.  88.  While  the  nature 
and  scope  of  the  opening  is  to  a  great  extent  within  the 
discretion  of  the  trial  court,  where  there  is  a  clear  abuse  of 
this  discretion,  and  the  rights  of  the  parties  are  affected 
by  it,  such  abuse  of  discretion  is  within  the  supervisory 
power  of  a  court  of  review.  13  Barb.  N.  Y.  234;  17 
Wend.  N.  Y.  117;  26  Iowa,  208;  7  Wis.  18;  9  Mich.  532; 
16  Id.  354;  41  N.  H.  322;  II  Ga.  629;  63  N.  C.  57;  53 
Mo.  509.  But  it  has  been  held  that  so  great  is  the  discre- 
tion as  to  the  scope  and  extent  of  the  opening,  that  it  would 
require  a  plain  violation  of  the  rights  of  a  party  to  induce 
an  appellate  tribunal  to  reverse  a  conviction  for  an  erro- 
neous opening  for  the  prosecution;  that  what  is  said  in 
an  opening  has  no  binding  force,  and  it  is  designed  only 
to  give  a  general  acquaintance  with  the  case  to  enable  the 
jury  to  understand  and  appreciate  the  evidence  as  it  falls 
from  the  lips  of  the  witnesses.  Peo.  v.  Van  Zile,  73  Hun, 
N.  Y.  539. 

In  the  case  of  Battishill  v.  Humphreys,  64  Mich.  518, 
the  court  said :  "  Upon  the  whole  matter  of  the  exceptions 
to  the  remarks  of  counsel,  while  we  do  not  approve,  yet 
we  cannot  say  that  they  were  likely  to  or  did  mislead  or 
prejudice  the  jury  against  defendants.  Extravagant  ex- 
pressions are  apt  to  be  used  in  the  heat  of  argument.  In- 
vective is  sometimes  resorted  to,  persuasions  made,  and 
forensic  skill  employed, — all  with  the  design  to  influence 
the  jury  in  behalf  of  a  client.  But  all  these  arts  and  appli- 
ances are  admissible  so  long  as  confined  within  legitimate 
bounds  of  the  discussion  of  the  facts  before  the  jurv;  and 
if  courts  are  to  take  it  unon  themselves  to  set  aside  ver- 
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diets  because  some  irrelevant  remarks  are  made  use  of 
by  counsel  in  their  arguments,  they  will  find  constant  em- 
ployment, and  few  indeed  will  be  the  verdicts  which  will 
be  sustained." 

TRIAL— NATUBE  AND  EXTENT  OF  BIGHT  OF  COUNSEI. 
TO  ADDBESS  COURT  AND  JURY. 

:  It  is  well  settled  that  it  is  the  privilege  of  counsel  in 
addressing  a  jury  to  comment  upon  every  material  fact 
bearing  upon  the  issues  the  jury  have  to  decide;  that 
this  privilege  it  is  most  important  to  preserve,  and  that 
it  ought  not  to  be  narrowed  by  any  close  construction,  but 
should  be  interpreted  in  the  most  liberal  sense ;  that  the 
right  of  counsel  to  address  the  jury  upon  the  facts  is  of 
public  as  well  as  private  consequence;  that  its  exercise 
has  always  proved  one  of  the  most  effective  aids  in  the  as- 
certainment of  truth  by  juries  in  courts  of  justice,  and 
that  this  concerns  the  very  highest  interest  of  the  state; 
that  the  jury  system  would  fail  much  more  frequently 
than  it  now  does  if  freedom  of  advocacy  should  be  unduly 
hampered  and  counsel  should  be  prevented  from  exercis- 
ing within  the  four  corners  of  the  evidence  the  widest 
latitude  by  way  of  comment,  denunciation  or  appeal  in 
advocating  his  cause;  that  this  privilege  is  not  beyond 
regulation  by  the  court;  that  it  is  subject  to  be  controlled 
by  the  judge  presiding  at  the  trial  of  a  cause,  and  in  the 
exercise  of  a  wise  discretion,  to  prevent  undue  prolixity, 
waste  of  time,  or  indecorous  or  improper  criticism;  that 
the  privilege  of  counsel  does  not,  however,  permit  the 
introduction  in  his  address  of  matters  entirely  immaterial 
and  irrelevant  to  the  issues,  and  which  the  jury  have  no 
right  to  consider  in  arriving  at  their  verdict ;  that  the  jury 
are  sworn  to  render  their  verdict  upon  the  evidence;  th?,t 
the  law  sedulously  guards  against  the  introduction  of 
irrelevant  or  incompetent  evidence,  by  which  the  rights  c^ 
a  party  may  be  prejudiced ;  that  the  purpose  of  these  salu  • 
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tary  rules  might  be  defeated  if  jurors  were  allowed  to  con- 
sider facts  not  in  evidence,  and  that  the  privilege  of  coun- 
sel can  never  operate  as  a  license  to  state  to  a  jury  facts 
not  in  evidence  or  to  press  upon  the  jury  considerations 
which  the  jury  would  have  no  right  to  regard;  that  it  is 
the  plain  duty  of  the  court,  upon  objection  made,  to  inter- 
pose, and  that  a  refusal  to  interpose,  where  otherwise  the 
right  of  the  party  would  be  prejudiced,  would  be  legal 
error.    Andrews,  J.,  in  Williams  v.  R.  R.  126  N.  Y.  102. 

It  has  been  held  in  substance  that  the  profession  of  the 
law  is  instituted  for  the  administration  of  justice;  that 
the  duties  of  the  bench  and  the  bar  differ  in  kind,  not  in 
purpose ;  that  the  duty  of  both  bench  and  bar  is  to  estab- 
lish the  truth  and  to  apply  the  law  to  it ;  that  it  is  essen- 
tial to  the  administration  of  justice,  frail  and  uncertain  at 
the  best,  that  all  that  can  be  said  for  each  party,  in  the 
determination  of  fact  and  law,  should  be  heard;  that 
forensic  strife  is  but  a  method,  and  a  mighty  one,  to  ascer- 
tain the  truth  and  the  law  governing  the  truth ;  that  it  is 
the  duty  of  counsel  to  make  the  most  of  the  case  which 
his  client  is  able  to  give  him,  but  that  counsel  is  out  of 
his  duty  and  his  right,  and  outside  of  the  principle  and 
object  of  his  profession,  when  he  travels  out  of  his  client's 
case  and  assumes  to  supply  its  deficiencies;  that  therefore 
it  is  that  the  nice  sense  of  the  profession  regards  with  such 
distrust  and  aversion  the  testimony  of  a  lawyer  in  favor 
of  his  client;  that  it  is  the  duty  and  right  of  counsel  to 
indulge  in  all  fair  argument  in  favor  of  the  right  of  his 
client,  but  that  he  is  outside  of  his  duty  and  his  right 
when  he  appeals  to  prejudice  irrelevant  to  the  case;  that 
prejudice  has  no  more  sanction  at  the  bar  than  on  the 
bench;  that  the  advocate  may  indulge  in  prejudice  in  his 
client's  favor,  and  even  share  his  client's  prejudices  against 
his  adversary,  as  far  as  they  rest  on  the  facts  in  his  case; 
that  he  has  neither  duty  nor  right  to  appeal  to  preju- 
dices, just  or  unjust,  against -his  adversary,  outside  of  the 
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record  of  the  case  he  has  to  try ;  that  the  very  fullest  free- 
dom of  speech  within  the  duty  of  his  profession  should  be 
accorded  to  counsel,  but  that  it  is  license,  not  freedom 
of  speech,  to  travel  out  of  the  record,  basing  his  argu- 
ment on  facts  not  appearing,  .and  appealing  to  prejudices 
irrelevant  to  the  case  and  outside  of  the  evidence;  that  it 
may  sometimes  be  a  very  delicate  and  difficult  duty  to 
confine  counsel  to  a  legitimate  course  of  argument.  This 
is  due  to  truth  and  justice,  and  if  counsel  persist  in  an 
improper  course  an  exception  may  be  taken  by  the  other 
side,  which  may  be  good  ground  for  a  new  trial,  or  for 
a  reversal  in  an  appellate  tribunal.  See  Brown  v.  Swine- 
ford,  44  Wis.  282;  40  N.  Y.  Super.  Ct.  387;  41  N.  H.  317, 
322  et  seq.;  66  Me.  564;  57  N.  Y.  638;  3  Bosw.  N.  Y.  200; 
49  Ind.  33-;  22  Iowa,  504;  51  Ind.  567;  11  Ga.  633;  25  Id. 
225 ;  33  Conn.  471 ;  75  N  C.  306. 

TKIAI.— ARGUMENTS    OF    COUNSEI.    TO    BE    REGULATED 
BY  THE  COURT. 

It  has  been  held  that  instead  of  objection,  controversy 
and  retort  between  attorneys,  that  objection  should  be 
made  to  the  court,  who  should  see  to  it  that  they  do  not 
harangue  the  jury  upon  improper  subjects;  that  it  is  the 
duty  of  the  court  to  regulate  the  trial  and  the  argument 
and  conduct  of  attorneys,  to  preserve  the  dignity  and  de- 
corum of  the  proceedings,  to  prevent  wrangles  between 
attorneys,  and  to  compel  obedience  to  rulings  and  decisions. 
And  an  exception  must  be  taken  at  the  time  to  improper 
•  arguments  or  conduct  of  attorneys.  R.  R.  v.  Leonard, 
167  111.  621 ;  165  Id.  302;  155  Id.  656;  148  Id.  440;  141  Id. 
195;  140  Id.  486;  137  Id.  319;  129  Id.  367;  128  Id.  619. 

TRIAL— REVIEW     OF     EXERCISE     OF     DISCRETIONARY 
POW^ER. 

In  the  case  of  People  v.  Cook,  8  N.  Y.  yy,  it  is  said  that 

if  the  judge  at  the  trial,  err  in  the  exercise  of  discretion, 
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the  remedy  is  by  motion  for  new  trial  on  a  case ;  that  it  is 
well  settled  that  a  bill  of  exceptions  cannot  be  taken  to 
review  the  exercise  of  arbitrary  power.     (Citing  Cowen  & 
Hill's  Notes,  711,  788,  where  many  cases  are  collected.) 
See  140  N.  Y.  388. 

TRIAL— COUNSEI.  MAV  COMMENT  ITFON  ABSENCE  OF 
WITNESSES. 

Counsel  may  comment  upon  the  fact  that  witnesses  to 
material  facts  were  not  called  to  testify  by  his  opponent. 
74  Wis.  472;  69  Id.  41. 

TRIAL— COUNSEL  MAY  ATTACK  OR  ARRAIGN  OPPOSING 
PARTY  OR  "WITNESSES  IN  HIS  ADDRESS  -WITHIN 
REASONABLE  LIMITS. 

When  warranted  by  the  facts,  counsel  may  use  severe 
language  in  commenting  upon  the  conduct  of  opposing 
parties  and  witnesses.  In  the  case  of  R.  R.  v.  O'Hara,  150 
111.  580,  the  court  said :  "  The  last  point  to  be  noticed  re- 
lates to  the  ruling  of  the  court  in  relation  to  the  conduct  of 
plaintiff's  counsel,  in  his  closing  address  to  the  jury.  The 
bill  of  exceptions  recites,  that  in  his  closing  address,  '  the 
counsel  for  the  plaintiff  said  in  substance  that  the  witness 
Fries  had  committed  perjury  and  had  been  bribed  and  the 
defendant  moved  the  court  to  direct  said  counsel  to  re- 
frain from  any  such  comments  upon  said  Fries,  but  the 
court  made  no  ruling  on  said  motion,  and  the  said  counsel 
then  proceeded  and  repeated  such,  remarks  to  the  jury, 
and  to  this  action  of  the  court,  the  defendant  at  the  time 
excepted. 

Fries  had  been  called  as  a  witness  by  the  plaintiff  and 
had  testified  in  his  behalf  and  was  afterward  put  upon  the 
stand  by  the  defendant,  when  he  gave  evidence  damaging 
to  the  plaintiff.  Much  of  his  testimony  given  for  the 
defendant  was  disputed  by  other  evidence,  in  the  case. 
While  the  plaintiff,  after  putting  him  upon  the  stand,  as  his 
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Gwn  witness  was  not  at  liberty  to  introduce  evidence  tend- 
ing directly  to  impeach  him,  he  was  at  liberty  to  show 
that  his  evidence,  given  for  the  defendant  was  in  fact 
untrue,  although  his  so  doing  might  constitute. an  indirect 
impeachment.  And  we  see  no  reason  why  counsel  in  his 
argument  was  not  at  liberty  to  draw  any  proper  and 
legitimate  inferences  arising  from  all  the  evidence  in  the 
case.  We  cannot' say,  therefore,  that  the  action  of  the 
court  in  neglecting  or  declining  to  restrain  remarks  of 
counsel,  was  erroneous."  See  also  138  N.  Y.  616.  It 
was  held,  however,  in  R.  R.  Woods  (Tex.)  25  S.  W.  R. 
741,  that  it  was  erroneous  for  court  to  permit  counsel  to 
say,  in  commenting  upon  the  evidence,  "  It  is  a  part  of  the 
contract  of  every  railroad  man  that  he  must  swear  for  the 
road  or  be  discharged."  The  court  saying,  generally, 
however,  that  it  is  the  privilege  and  duty  of  counsel  to 
point  out  to  the  jury  the  relation  of  the  witnesses  to  the 
party  for  whom  they  testify  and  any,  and  all  circumstances 
which  may  probably  prompt  control  or  bias  the  testimony 
of  any  witness. 

TKIAIi— COMMENTS  OF  COUNSEL  UPON  EVIDENCE. 

Counsel  has  a  right  to  argue  to  a  jury  the  probable 
truth  or  falsity  of  any  statement  of  any  witness  in  any 
cause.  He  has  also  the  right  to  affirm  that  the  natural 
presumptions,  under  the  circumstances  of  any  given  case, 
are  against  the  testimony  of  anyone  of  several  witnesses. 
He  is  not  obliged  to  admit  any  fact  because  it  is  sworn  to. 
Bronson  v.  Leach,  74  Mich.  719. 

TRIAL— BEADING  AND  COMMENTS  UPON  PLEADINGS. 

In  many  jurisdictions,  in  commencing  a  trial  before  a 
jury  the  pleadings  are  usually  read  to  the  jury,  or  the 
facts  of  the  case  are  fully  stated  by  counsel,  and  if  during 
the  progress  of  the  trial,  an  attorney  desires  to  again  read 
the  pleadings,  or  to  further  call  the  attention  of  the  court, 
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or  jury,  to  the  facts  alleged,  there  can  be  no  impropriety, 
as  a  rule,  in  his  doing  so.  The  argument  is  under  the 
control  of  the  court,  and,  of  course,  extraneous  matters 
should  not  be  brought  in  or  commented  upon.  An  attor- 
ney has  a  right,  however,  to  discuss  the  case  in  all  its  bear- 
ings,.and  as  a  general  rule  has  a  right  to  read  and  com- 
ment upon  the  pleadings.  See  Knight  v.  Russ,  yj  Calif. 
414. 

In  the  case  of  Holmes  v.  Jones,  121  N.  Y.  466,  the  coun- 
sel for  the  plaintiff  while  addressing  the  jury,  read  to 
them  a  paragraph  from  the  answer  in  the  case.  Earl,  J., 
delivering  the  opinion  of  the  court  said :  "  This  matter 
was  set  up  in  the  answer  in  mitigation  of  damages.  But 
no  evidence  whatever  was  given  to  prove  these  allegations. 
There  is  no  rule  of  law  which  requires  a  party  in  any 
action  to  put  his  adversary's  pleadings  in  evidence  before 
his  counsel  can  be  allowed  to  comment  upon  them  in  his 
address  to  the  jury.  Statements,  admissions  and  allega- 
tions in  pleadirtgs  are  always  in  evidence"  for  all  the  pun- 
poses  of  the  trial  of  the  action,  and  are  before  the  court 
and  jury,  and  may  be  used  for  any  legitimate  purpose." 
Citing  46  N.  Y.  418,  and  116  N.  Y.  416. 

TRIAL— COMMENTS  UPON  FAILURE  OF  PARTY  TO  TES- 
TIFY. 

The  failure  of  a  party  to  a  cause  to  testify  in  explana- 
tion of  evidence  given  against  him,  given  by  others  in  his 
presence,  is  a  proper  subject  of  comment  by  opposing 
counsel.     Lynch  v.  Peabody,  137  Mass.  94. 

TRIAL— COUNSEL  MAY  DRAAV  ANY  INFERENCE  OR  CON- 
CLUSION FROM  THE  EVIDENCE  HE  DESIRES. 

In  the  argument  of  questions  of  fact  to  a  jury  counsel 
may  draw  any  inference  or  conclusion  warranted  by  the 
evidence.  In  commenting  upon  remarks  of  counsel,  in 
the  case  of  Warner  v.  State,  1 14  Ind.  140,  the  court  said : 
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"  In  stating  the  fact  to  the  jury  the  prosecutor  did  not 
go  outside  of  the  evidence,  and  if  he  erred  at  all,  it  was 
in  making  a  wrong  inference  from  the  facts  established  by 
the  evidence  introduced  by  the  appellant.  If  he  was  wrong 
in  his  inference,  it  is  a  matter  which  courts  cannot  correct, 
for  courts  cannot  correct  errors  of  logic  or  inference.  In 
view  of  the  evidence  in  this  case,  and  in  view  of  the  fact 
that  if  there  was  error  on  the  part  of  the  prosecutor,  it 
was  not  in  stating  fact,  but,  at  most,  was  merely  an  error 
in  inferring  and  predicting  what  might  happen  in  the 
future,  we  can  not,  under  our  well  established  rule,  declare 
that  there  was  such  error  as  will  authorize  a  judgment  of 
reversal."  See  also:  iii  Ind.  563;  109  Id.  589;  106  Id. 
163;  IDS  Id.  469;  102  Id.  539;  83  Id.  559;  75  Ind.  215; 
76  Id.  335- 

TRIAL— IMPROPER  ARGUMENTS  IN  REPLY  TO  UNFAIR 
ARGUMENTS. 

Where  arguments  which  would  ordinarily  be  deemed  im- 
proper, are  made  in  answer  to  unfair  or  improper  argu- 
ments or  statements,  an  appellate  court  will  rarely  grant 
relief  to  the  original  wrongdoer.  In  the  case  of  Siberry  v. 
The  State,  133  Ind.  682,  the  court  held  substantially  that 
where  counsel  for  the  defense,  in  his  argument  desired 
to  base  their  defense,  or  gain  some  advantage  for  their 
client,  by  commenting  upon  some  fact  not  before  the  jury, 
and  the  counsel  for  the  state  felt  called  upon  to  answer 
such  improper  comments,  that  counsel  for  the  defense  had 
no  right  to  complain;  that  this  mode  of  conducting  an 
argument  is  to  be  condemned,  but  that  when  counsel  for 
the  defense  step  outside  the  bounds  of  the  case  and  indulge 
in  the  discussion  of  matters  not  before  the  jury,  and  thus 
pursue  a  line  of  illegitimate  argument,  it  comes  with  ill 
grace  and  with  poor  favor  to  ask  the  court  to  restrain  op- 
posing counsel  from  answering  such  illegitimate  argu- 
ment, and.  prevent  them  from  clearing  away  the  rubbish 
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illegitimately  brought  into  the  case,  and  casting  it  out 
that  it  may  not  mislead  the  jury ;  that  while  it  is  true  that 
the  better  practice  is  to  interpose  an  objection  to  the  first 
counsel  who  steps  outside  and  discusses  matter  not  prop- 
erly before  the  jury,  rather  than  to  allow  him  to  proceed 
and  meet  it  by  counter  argument,  yet  when  one  steps 
aside,  and  treats  a  matter  as  being  within  the  pale  of  legiti- 
mate discussion  in  the  case,  having  opened  the  door  he  can 
not  object  if  opposing  counsel  is  permitted  to  answer  him, 
although  the  court  might,  and  probably  ought  to  confine 
the  discussion  at  all  tirnes  to  matters  properly  within  the 
case;  that  it  was  immaterial  to  determine  whether  the 
statements  of  counsel  were  strictly  within  the  bounds  of 
legitimate  argument  or  not,  as  the  door  was  opened  for  it 
by  counsel  for  the  defendant,  and  they  could  not  complain 
if  counsel  for  the  state  walked  in  at  the  door  which  they 
had  opened ;  that  it  is  no  doubt  the  correct  rule  that  where 
there  is  gross  abuse  of  the  privilege  of  counsel  to  the 
manifest  prejudice  of  the  accused,  the  judgment  should  be 
reversed;  that  there  was  no  such  abuse  shown  as  to  make 
it  probable  that  it  operated  to  the  prejudice  of  the  accused; 
that  what  occurred  was  not  liable  to  affect  the  decision  of 
an  intelligent  jury,  or  lead  them  to  be  governed  by  any- 
thing in  their  decision  other  than  the  law  and  the  legiti- 
mate testimony  in  the  case.  See  also  75  Tex.  69;  138 
U.  S.  364;  91  Tenn.  448;  65  Wis.  46;  87  Mich.  572;  51 
Kan.  330. 

TRIAL— REFERENCE  TO  RESULT  OF  FORMER  TRIAL  IM- 
PROPER—DISCRETION OF  TRIAL  JUDGE  IN  CONDUCT 
OF  TRIAL. 

In  some  of  the  states  a  reference  to  the  result  of  a 
former  trial  is  prohibited  by  statute.  The  provisions  of 
the  Iowa  Code,  §  4488,  is  similar  to  those  of  other  states 
upon  this  subject,  and  reads  as  follows :  "  The  granting  bf 
a  new  trial  places  the  parties  in  the  same  position  as  if  no 
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trial  had  been  had.  All  the  testimony  must  be  produced 
anew,  and  the  former  verdict  cannot  be  used  or  referred 
to  either  in  evidence  or  argument."  In  the  absence  of 
statute  it  has  been 'held,  in  many  cases,  reversible  error  to 
permit  a  reference  to  the  result  of  a  former  trial.  See  87 
111.  242;  50  Pa.  St.  456;  Wells  V.  State  (Ark.),  16  S.  W. 
Rsp-  577-  But  in  the  case  of  Chesebrough  v.  Conover,  140 
N.  Y.  388,  Earl,  J.,  delivering  the  opinion  of  the  court, 
comments  upon  the  discretion  which  is  vested  by  the  law  in 
the  trial  judge  as  to  the  general  conduct  of  the  trial,  and 
particularly  the  misconduct  of  counsel  in  making  improper 
references  to  the  result  of  a  former  trial,  and  says  that 
ordinarily  reversible  error  is  not  committed  by  such  a  ref- 
erence. The  learned  judge  said,  in  part :  "  At  the  com- 
mencement of  the  trial  the  defendant  moved  for  judg- 
ment upon  the  complaint,  on  the  ground  that  the 
services  therein  alleged  were  against  good  morals  and 
condemned  by  public  policy.  In  resisting  that  mo- 
tion the  counsel  for  the  plaintiff  stated,  among  other 
things,  that  on  the  former  trial  of  the  action  a  ver- 
dict had  been  rendered  for  the  plaintiff.  The  counsel 
for  the  defendant  took  exception  to  this  remark,  and  asked 
the  court  to  withdraw  a  juror  or  to  discharge  the  jury  in 
order  that  another  jury  could  be  impanelled  that  had  not 
heard  the  prejudicial  remark.  This  motion  was  resisted 
by  the  counsel  for  the  plaintiff  and  denied  by  the  judge, 
and  the  counsel  for  the  defendant  excepted  to  such  denial. 
The  trial  then  proceeded,  and  in  the  submission  of  the 
case  to  the  jury,  upon  the  request  of  the  defendant's  coun- 
sel the  judge  instructed  the  jury  that  they  had  nothing 
to  do  with  the  former  trial  of  the  action,  and  that  the  case 
was  to  be  decided  in  accordance  with  the  evidence  sub- 
mitted to  them  on  the  pending  trial,  and  with  the  rules  of 
law  laid  down  by  the  court.  It  is  now  claimed  that  the 
trial  judge  committed  error  in  permitting  the  case  to  go 
to  trial  before  the  jury  which  had  heard  the  objectionable 
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remark.  The  remark  was  undoubtedly  an-  improper-  one, 
but  the  refusal  of  the  court  to  grant  the  defendant's  mo- 
tion was  not  a  legal  error  reviewable  in  this  court.  The 
motion  was  addressed  entirely  to  the  discretion  of  the 
court  which  could  grant  or  refuse  it,  taking  into  considera- 
tion the  circumstances  surrounding  the  case.  It  must  be 
assumed  that  the  jury  obeyed  the  instructions  of  the  judge 
in  reference  to  that  remark,  and  that  it  did  not  influence 
them  in  the  rendition  of  their  verdict.  Where  a  case  has 
been  once  tried  it  is  not  generally  possible  to  keep  from 
the  jury  the  result  of  the  former  trial,  and  it  would  be  an 
embarrassing  and  mischievous  rule  to  lay  down  that  if 
such  result  be  brought  out  by  statement  or  evidence,  a  fatal 
and  incurable  error  has  been  committed ;  and  that  although 
the  jury  may  be  instructed  to  wholly  disregard  it,  yet  the 
vice  is  not  eliminated,  and  the  judgment  upon  the  second 
trial  is  necessarily  to  be  reversed.  The  remark  complained 
of  comes  under  the  head  of  misconduct  of  an  attorney 
upon  the  trial  of  an  action  which  is  generally,  if  not 
uniformly,  held  to  be  matter  to  be  dealt  with  in  the  court 
below,  and  as  not  presenting  any  legal  error  for  the  consid- 
eration of  this  court.  It  is  also  like  the  case  where  upon  the 
trial  of  an  action  the  trial  judge  erroneously  receives 
objectionable  and  damaging  evidence,  which  he  subse- 
quently strikes  out  and  directs  the  jury  to  disregard.  In 
such  cases  we  have  uniformly  held  that  the  vice  is  elimi- 
nated and  that  theoretically,  at  least,  the  erroneous  evi- 
dence found  no  lodgment  in  the  minds  of  the  jury." 

TRIAL— IMPROPER  REMARKS  OF  COUNSEL— HOW  REM- 
EDIED. 

Unless  the  remarks  of  counsel  are  grossly  improper,  a 
new  trial  will  not  be  granted,  if  the  trial  judge  directs  the 
jury  to  disregard  them,  or  they  are  withdrawn  by  counsel 
making  them.  People  v;  Prior,  164  N.  Y.  469  (1900).  See 
also  the  able  opinion  of  Earl,  J.,  in  Chesebrough  v.  Con- 
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over,  140  N.  Y.  382,  upon  this  subject,  and  upon  the  dis- 
cretion of  the  judge  presiding  in  the  conduct  of  the  trial 
generally.  See  also  64  N.  Y.  628 ;  78  Id.  90 ;  114  Id.  109, 
121;  120  Id.  159;  147  Id.  520,  527;  149  Id.  99,  103;  141 
Id.  185,  191;  85  Id.  75,  90;  159  Id.  59. 

TBI'AIi— USE  OF  MAP  IN  OPENING  ADDRESS  PROPER. 

In  the  case  of  Battishill  v.  Humphreys,  64  Mich.  513, 
it  was  held  that  the  court  should  not  refuse  an  attorney 
the  privilege  of  referring  to  a  map,  or  diagram,  in  his 
opening  address,  for  the  purpose  of  explaining  the  evi- 
dence to  the  jury.      See  also  jj  Hun,  N.  Y.  491. 

It  has  also  been  held  in  Penn.  that  counsel  has  a  right 
to  use  a  map  or  diagram  in  his  argument  to  a  jury. 
Hagan  v.  Carr,  198  Penn.  St.  609.     (1901.) 

TBIAIi— ARGUMENT  OF  COUNSEL. 

See  note  to  State  v.  Gutekunst,  24  Kan.  185  (254)  as  to 
Argument  of  Counsel  generally. 

TRIAI^OBJECTIONS  AND  EXCEPTIONS 

A  most  important  portion  of  the  duties  of  counsel,  and 
one  on  the  intelligent  and  careful  performance  of  which 
too  great  stress  cannot  be  laid,  is  that  of  duly  raising,  in  the 
course  of  the  trial,  every  substantial  and  tenable  objection 
to  the  proceedings  or  evidence  on  the  part  of  his  adver- 
sary, and  of  doing  so  at  once,  and  in  due  form,  on  every 
material  question  of  this  nature,  as  it  arises.  15  How. 
U.  S.  160;  4  Id.  131. 

There  is  no  point  more  abundantly  settled  than  this, 
that  any  objections,  of  whatever  nature,  whether  they  go 
to  the  composition  of  the  jury,  to  the  regular  course  of 
trial,  to  the  admission  or  exclusion  of  evidence,  or  to  error 
of  law  committed  by  the  judge  in  relation  to  a  motion  for 
nonsuit  or  any  other  ruling  on  a  question  of  law,  arising 
during  the  proceedings,  or  to  the  nature  or  form  of  any 
instructions  given  by  the  judge  to  the  jury,  whether  in  his 
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original  charge,  or  in  compliance  witii  any  request  to 
charge  made  by  either  party,  or  to  any  omission  on  his 
part  to  charge  upon  any  particular  point,  when  duly  re- 
quested, must  be  taken  at  once,  at  the  time  when  the 
question  arises,  and  so  as  to  give  the  adverse  party  the 
opportunity  of  remedying  the  defect,  or  the  judge  that  of 
correcting  the  error  at  once,  and  in  order  that  the  trial  may 
proceed  to  its  final  result  upon  correct  principles.  If  this 
precaution  be  neglected,  the  objection,  however  tenable  it 
might  have  been,  will  be  waived,  and  cannot  afterwards  be 
raised,  either  on  motion  for  a  new  trial,  or  on  appeal, 
either  to  another  branch  of  the  same  court,  or  to  a  higher 
tribunal.  The  authorities  on  the  question  are  so  numerous 
as  to  be  almost  superabundant ;  amongst  them  may  be 
mentioned  the  following :  People  v.  Norton,  5  Seld.  N.  Y. 
176;  Buffalo  and  New  York  City  Railroad  Company  v. 
Brainard,  5  Seld.  N.  Y.  100;  Hastings  v.  McKinley,  Seld. 
Notes,  7th  of  October,  1853,  p.  19;  Coon  v.  Syracuse  and 
Utica  Railroad  Company,  i  Seld.  N.  Y.  492 ;  Dayharsh  v. 
Enos,  I  Seld.  N.  Y.  531 ;  Newton  v.  Harris,  2  Seld.  N.  Y. 
345  ;  Barnes  v.  Ferine,  2  Kern.  N.  Y.  18;  Jencks  v.  Smith, 
I  Comst.  N.  Y.  90;  Cowperthwaite  v.  Sheffield,  3  Comst. 
N.  Y.  243;  McCrackan  v.  Cholwell,  4  Seld.  N.  Y.  133; 
Keegan  v.  Western  Railroad  Corporation,  4  Seld.  N.  Y. 
175  (head  note) ;  Morris  v.  Husson,  4  Seld.  N.  Y.  204; 
Bumsted  v.  Dividend  Mutual  Insurance  Company,  2  Kern. 
N.  Y.  81 ;  Brown  v.  Cayuga  and  Susquehanna  Railroad 
Company,  2  Kern.  N.  Y.  486 ;  Bagley  v.  Smith,  6  Seld.  N. 
Y.  489  (495)  ;  19  How.  N.  Y.  i ;  Stewart  v.  Smith,  14 
Abb.  75. 

The  following  decisions  of  the  courts  below  involve  the 
same  principle,  and  may  be  further  cited :  -Merritt  v.  Sea- 
man, 6  Barb.  N.  Y.  330;  New  York  and  Erie  Railroad 
Company  v.  Cook,  2  Sandf.  N.  Y.  732;  Laimbeer  v.  City 
of  New  York,  4  Sandf.  N.  Y.  109;  Stoddard  v.  Long 
Island  Railroad  Company,  5  Sandf.  N.  Y.  180;  Howland  v. 
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Willetts,  5  Sandf.  N.  Y.  219;  Teall  v.  Van  Wyck,  10  Barb. 
N.  Y.  376;  Hunter  v.  Osterhoudt,  11  Barb.  N.  Y.  33; 
Crooke  v.  Mali,  11  Barb.  N.  Y.  205;  Ingraham  v.  Bald- 
win, 12  Barb.  N.  Y.  9;  affirmed,  5  Seld.  N.  Y.  45;  Thomp- 
son V.  Dickerson,  12  Barb.  N.  Y.  108. 

Similar  principles  prevail  with  reference  to  the  charge 
of  the  court:  where  that  charge  involves  more  than  one 
single  proposition,  a  general  exception  to  it  will  be  un- 
availing, and,  if  any  portion  of  it  be  correct,  the  whole  will 
stand.  Each  specific  portion  of  it  which  is  claimed  to  be 
erroneous  must  be  distinctly  pointed  out,  and  specifically 
excepted  to.  And  the  same  as  to  requests  to  charge,  or 
refusal  to  charge  as  required.  The  objections  must  be 
specifically  taken,  and  cannot  be  brought  up  under  a  gen- 
eral objection  to  the  charge.  See  Haggart  v.  Morgan, 
I  Seld.  N.  Y.  422;  Jones  v.  Osgood,  2  Seld.  N.  Y.  233; 
Hunt  V.  Maybee,  3  Seld.  N.  Y.  266 ;  Hart  v.  Rensselaer  and 
Saratoga  Railroad  Company,  4  Seld.  N.  Y.  37;  Acker  v. 
Ledyard,  4  Seld.  N.  Y.  62  (66)  ;  Howland  v.  Willetts,  5 
Seld.  N.  Y.  170;  Caldwell  v.  Murphy,  i  Kern.  N.  Y.  416; 
Decker  v.  Matthews,  2  Kern.  N.  Y.  313;  Same  case,  5 
Sandf.  N.  Y.  439  (446)  ;  Magie  v.  Baker,  4  Kern.  N.  Y. 
435;  Winchell  v.  Hicks,  18  N.  Y.  558  (565)  ;  Plumb  v. 
Cattaragus  County  Mutual  Insurance  Company,  18  N.  Y. 
392  (head-note);  Keyes  v.  Devlin,  3  E.  D.  Smith,  518; 
French  v.  White,  5  Duer,  254;  McBurney  v.  Cutler,  18 
Barb.  N.  Y. -203;  Snell  v.  Snell,  3  Abb.  426  (430)  ;  Robin- 
son v.  New  York  and  Erie  Railroad  Company,  27  Barb. 
N.  Y.  512;  Dows  V.  Rush,  28  Barb.  N.  Y.  157;  Carland  v. 
Day,  4  E.  D.  Smith,  251 ;  Wyman  v.  Hart,  12  How.  N.  Y. 
122;  Magee  v.  Badger,  30  Barb.  N.  Y.  246;  Cronk  v.  Can- 
field,  31  Barb.  N.  Y.  171 ;  Stroud  v.  Frith,  11  Barb.  N.  Y. 
300;  Van  Kirk  v.  Wilds,  ii;Barb.  N.  Y.  520;  Wager  v. 
Ide,  14  Barb.  N.  Y.  468;  Murray  v.  Smith,  i  Duer,  412; 
Meakin  v.  Anderson,  11  Barb.  N.  Y.  215;  Booth  v.  Swezy, 
4  Seld.  N.  Y.  276  (278) 
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The  practice  varies  in  some  of  the  states  as  to  the  time 
of  taking  exceptions.  The  rules  stated  above  are  not 
applicable  in  all  the  states.  It  seems  that  in  the  United 
States  Court  that  an  objection  must  be  made,  and  an  excep- 
tion taken  at  any  time  before  verdict.  104  U.  S.  279 ;  102 
U.  S.  120. 

An  exception,  though  tenable  in  itself,  will  not  be 
available,  unless  material  evidence  be  given  on  the  point 
as  to  which  it  was  taken.  Rowland  v.  Willetts,  5  Seld.  N. 
Y.  170;  Purchase  v.  Mattison,  6  Duer,  587;  Requa  v. 
Hojmes,  16  N.  Y.  193.  Or,  when  it  does  not  appear  that 
evidence  was  actually  given,  or  the  rights  of  the  party 
excepting  prejudiced.    Fry  v.  Bennett,  3  Bosw.  N.  Y.  200. 

But  if,  when  two  defendants  appear,  evidence  tendered 
be  irrelevant  as  to  one  only,  but  relevant  as  to  the  other, 
the  question  cannot  be  raised  by  a  joint  exception.  It 
must  be  separately  taken  on  behalf  of  the  defendant  by 
whom  it  is  sustainable.  Black  v.  Foster,  28  Barb.  N.  Y. 
387 ;  7  Abb.  N.  Y.  406. 

Although  an  objection  may,  at  the  time  when  it  is 
originally  taken,  be  perfectly  tenable,  it  will  cease  to 
become  so  if,  during  the  further  progress  of  the  trial, 
the  defect  objected  to  be  supplied,  by  means  of  further 
testimony  introduced,  or  otherwise  by  the  act  of  either 
party.  Bronson  v.  Winan,  10  Barb.  N.  Y.  406;  affirmed, 
4  Seld.  N.  Y.  182;  Westlake  v.  St.  Lawrence  County 
Mutual  Insurance  Company,  14  Barb.  N.  Y.  206;  Bean  v. 
Canning,  10  L.  O.  248;  E.  D.  Smith,  419,  note;  McCotter 
V.  Hooker,  4  Seld.  N.  Y.  497  (503) ;  Hyland  v.  Sherman, 
2  E.  D.  Smith,  234;  Breidert  v.  Vincent,  i  E.  D.  Smith, 
542;  Lambert  v.  Seeley,  2  Hilt.  N.  Y.  429;  Schenectady 
and  Saratoga  Plank  Road  Company  v.  Thatcher,  i  Kern. 
N.  Y.  102;  Grimm  v.  Hamel,  2  Hilt.  N.  Y.  434;  Barrick  v. 
Austin,  21  Barb.  N.  Y.  241 ;  Kent  v.  Harcourt,  33  Barb. 
N.  Y.  491. 

But  a  party  who  has  objected  to  the  introduction  of  evi- 
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dence  in  chief,  will  not  waive  his  objection  by  cross-ex- 
amining the  witness.    Duff  v.  Lyon,  i  E.  D.  Smith,  536. 

Where  there  is  conflicting  testimony  as  to  whether  an 
exception  was  or  was  not  taken  at  the  trial,  the  rule  will 
be  to  admit  it,  though  it  may  not  appear  upon  the  judge's 
minutes.  Sanger  v.  Vail,  13  How.  N.  Y.  500;  4  Abb. 
217. 

As  to  the  right  of  a  party  to  take  exceptions  and  to  have 
them  noted,  and  the  extent  to  which  it  will  be  recognized 
and  protected,  though  attempted  to  be  abused,  see  Peck 
V.  Richmond,  2  E.  D.  Smith,  380. 

It  will,  of  course,  be  most  important  to  take  every  ex- 
ception as  it  arises  in  due  form,  and  to  see  that  it  is  at 
once  sufficiently  specific  to  render  it  available,  and,  at  the 
same  time,  sufficiently  wide  to  embrace  all  questions  which 
may  arise  in  respect  of  the  defect  sought  to  be  impeached. 
It  is  also  highly  expedient  to  see  that  every  exception,  as 
taken,  should  be  correctly  stated,  and  accurately  noted  by 
the  judge  or  referee,  to  save  trouble,  in  the  subsequent 
settlement  of  a  case  or  exceptions,  if  made. 

Objections  during  the  progress  of  the  trial  are  usually 
made  orally;  propositions  and  requests  to  charge,  more 
usually  in  writing,  and  handed  to  the  judge;  but  neither 
rule  is  universal.  As  regards  the  latter,  it  is  especially 
desirable,  in  order  that  there  may  be  no  question  what- 
ever, on  a  future  occasion,  as  to  the  exact  import  and 
terms  of  the  request.  The  nature  of  such  request,  and, 
occasionally,  that  of  exceptions  to  be  taken,  may  be  often 
anticipated,  before  going  to  trial.  When  this  is  so,  it  will 
be  a  convenient  practice  to  prepare  them  beforehand,  with 
reference  to  any  particular  propositions  which  may  be 
sought  to  be  submitted,  or  any  of  the  leading  decisions 
by  which  such  propositions  have  been  established.  This 
may  often  save  trouble  at  the  time,  and  the  risk  of  omitting 
some  important  feature  of  the  objection,  in  framing  it  on 
the  spur  of  the  moment. 

533 


THE  TRIAL  LAWYERS'  ASSISTANT. 

TKIAI.  EXCEPTIONS— MISCELLANEOUS. 

Exceptions  are  sufficiently  specific  where  it  appears  that 
each  offer  or  request  was  separately  made,  passed  upon 
and  each  ruling  excepted  to.  Dunckle  v.  Wiles,  ii  N.  Y. 
420. 

Under  the  Code  the  exceptions  need  not  be  signed  or 
sealed  by  the  justice  before  whom  the  "trial '  was  had ;  or 
that  a  bill  of  exceptions  be  made.  Zabriskie  v.  Smith,  11 
N.  Y.  480. 

It  is  sufficient  if  it  appear  by  the  return  that  the  excep- 
tions were  taken  at  the  trial  and  separately  stated,  etc.    Id. 

Where  the  exceptions  are  stated  in  a  case  containing 
matter  not  necessary  for  review,  etc.,  the  exceptions  should 
be  separated  from  the  case  under  the  direction  of  the  court 
below  or  one  of  its  justices.    Per.  Johnson,  J.    Id. 

Where  there  has  been  a  reference  under  subd.  3,  §  271, 
Code,  every  question  not  depending,  on  the  facts  found, 
must  be  raised  by  exceptions.  Marshall  v.  Smith,  20  N. 
Y.  251. 

And  in  this  court,  there  can  be  no  review  of  the  cor- 
rectness of  the  determination  of  facts.    Id. 

Nor  will  the  court  look  outside  of  the  case  for  the 
referee's  conclusions.    Bissel  v.  Hamlin,  20  N.  Y.  519. 

Exceptions  to  proceedings  to  ascertain  compensation  to 
which  owners  of  land,  taken  by  railroads,  etc.,  are  entitled, 
must  be  taken  before  the  commissioners,  or  in  the  court 
below,  or  they  will  not  be  available  in  this  court.  Buffalo 
&  New  York  City  R.  R.  Co.  v.  Brainard,  9  N.  Y. 
100. 

But  exceptions  which  could  not  have  been  obviated,  if 
taken  below,  may  be  taken  in  this  court.    Id. 

General  exceptions  to  a  charge  to  the  jury  are  not  avail- 
able where  any  part  of  the  charge  is  correct.  Howland  v. 
Willetts,  9  N.  Y.  170. 

But  upon  a  trial  before  a  judge  a  general  exception  to 
■     the  decision,  drawing  a  single  conclusion  of  law  from  an 
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undisputed  state  of  the  facts,  is  available  on  appeal.  Pratt 
V.  Foot,  9  N.  Y.  463. 

There  being  no  conflict  or  uncertainty  as  to  the  facts, 
the  conclusion  to  be  drawn  is  one  of  law,  etc.    Id. 

Exception  to  the  decision  of  a  judge  admitting  testi- 
mony, is  not  available,  unless  material  testimony  embraced 
within  the  objection  was  admitted.  Rowland  v.  Willetts, 
9  N.  Y.  170. 

Verbal  omission  in  an  execution  against  the  body,  etc., 
of  the  words  "  or  be  otherwise  discharged,"  not  fatal. 
Hutchinson  v.  Brand,  9  N.  Y.  208. 

Such  execution  need  not  recite  the  facts  which  authorize 
the  arrest,  etc.     Id. 

A  general  exception  "  to  the  whole  charge  of  the  court, 
and  to  each  part  of  it,"  when  the  charge  involves  more 
than  a  single  proposition  of  law,  and  is  not  in  all  respects 
erroneous,  presents  no  question  for  review  on  appeal. 
Jones  V.  Osgood,  6  N.  Y.  233. 

Exceptions  cannot  be  made  by  stipulation.  Stephens  v. 
Reynolds,  6  N.  Y.  454. 

A  general  exception  to  a  jtidgment  entered  by  the  verbal 
direction  of  the  judge,  on  the  trial  of  an  issue  without  a 
jury,  will  not  raise  the  question  of  error  for  want  of  a 
decision  in  writing.    Sands  v.  Church,  6  N.  Y.  347. 

A  reviezv  of  a  decision  must  be  upon  exceptions.  This 
court  cannot  review  the  determination  of  the  court  below 
at  a  general  term,  denying  a  new  trial  after  a  verdict, 
except  upon  exceptions  taken  at  the  trial,  or  upon  a  special 
verdict,  presenting  questions  of  law.  McCracken  v.  Choi- 
well,  8  N.  Y.  133. 

Appeal  from  a  judgment  of  a  referee.  There  being  no 
exceptions,  and  no  distinct  questions  of  law  presented  and 
passed  upon  by  the  referee,  the  only  question  for  review  is, 
were  the  facts  found  sufficient  to  sustain  the  judgment. 
Keegan   v.   Western   Railroad   Company,   8   N.   Y.    175 

(1853)- 
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The  questions  must  have  been  raised  before  the  referee, 
to  justify  a  review  on  appeal;  it  is  not  enough  that 
they  were  raised  in  the  argument  on  motion  to  set 
aside  the   report,    etc.      Morris   v.   Husson,  8  N.  Y.  204 

(1853). 

To  review  errors  upon  the  trial  or  to  raise  a  question  of 
law,  an  exception  must  be  taken  and  set  forth  in  a  case. 
Ingersoll  v.  Bostwick,  22  N.  Y.  425;  Otis  v.  Spencer,  6 
Abb.  127.  An  exception  must  be  specific.  See  Caldwell 
V.  Murphy,  i  Kern.  N.  Y.  416;  Hart  v.  Rens.  R.  R.  Co.  4 
Seld.  N.  Y.  37;  Acker  v.  Ledyard,  Id.  62;  Mabbett  v. 
White,  2  Kern.  N.  Y.  442 ;  French  v.  White,  5  Duer,  254 ; 
Requa  v.  Holmes,  16  N.  Y.  193;  Meakim  v.  Anderson,  11 
Barb.  N.  Y.  216;  and  not  cover  more  than  is  actually 
erroneous.    Flowler  v.  Dorlon,  24  Barb.  N.  Y,  384. 

If  after  an  exception  the  ground  of  objection  is  re- 
moved, the  exception  is  not  available.  Bronson  v.  Wiman, 
10  Barb.  N.  Y.  406. 

Exception  should  be  on  some  point  of  law,  either  in  ad- 
mitting or  rejecting  evidence,  or  upon  a  challenge,  or  some 
matter  of  law,  arising  upon  a  fact  not  denied,  in  which 
either  party  is  overruled  by  the  court.  Kelly  v.  Kelly,  3 
Barb.  N.  Y.  419.  There  can  be  no  exception  to  matters 
within  the  discretion  of  the  court,  as  the  allowance  or  dis- 
allowance of  an  amendment.  Ford  v.  David,  i  Bosw. 
570;  Roth  v.  Schloss,  6  Barb.  N.  Y.  308;  see  Greggs  v. 
Howe,  31  Barb.  N.  Y.  100;  or  of  an  adjournment.  Hol- 
brook  V.  Wilson,  4  Bosw.  65 ;  or  to  the  refusal  of  the  judge 
to  receive  a  demurrer  to  evidence.  Colegrove  v.  N.  Y.  & 
N.  Haven  R.  R.  Co.  20  N.  Y.  492 ;  or  to  comments  of  the 
judge,  at  the  circuit,  upon  the  evidence.  Nolton  v.  Moses, 
3  Barb.  N.  Y.  31 ;  Crawford  v.  Wilson,  4  Barb.  N.  Y.  505 ; 
Lansing  v.  Russell,  13  Barb.  N.  Y.  510;  and  see.Walrod 
v.  Ball,  9  Barb.  N.  Y.  271.  This  is  true  if  there  has  not 
been  an  abuse  of  discretion. 

Where  no  exception  is  noted  on  the  judge's  minutes,  it 
536 


THE  TRIAL  LAWYERS'  ASSISTANT. 

seems  evidence  will  be  received  that  an  exception  was  in 
fact  taken.    Sanger  v.  Vail,  4  Abb.  N.  Y.  217. 

TRIAI^OBJECTIONS— MISCELLANEOUS. 

Specific  objection  at  the  trial  cannot  be  changed  on  ap- 
peal where  the  objection  could  have  been  obviated  had  it 
been  made  in  season.  Newton  v.  Harris,  6  N.  Y.  345 
(1852). 

Objections,  etc.  A  general  objection  to  the  admission  of 
a  series  of  letters  in  evidence  not  valid  if  any  of  them  are 
properly  admissible.    18  N.  Y.  457. 

General  exceptions  to  the  findings  of  fact  and  conclu- 
sions of  law  of  a  referee  is  too  general  to  raise  any  ques- 
tion on  appeal.     120  N.  Y.  634. 

An  exception  must  point  out  particular  error  to  which 
attention  of  court  is  sought  to  be  called,  and  if  made  to  an 
entire  proposition  some  portion  of  which  is  correct,  it  is 
unavailable.     123  N.  Y.  556. 

A  joint  exception  by  two  defendants,  to  a  conclusion  of 
law,  which  was  not  erroneous  as  to  one  of  them  is  not 
available  in  behalf  of  the  other.    Id. 

Where  one  finding  included  three  distinct  facts,  and  an 
exception  thereto  specified  each  of  the  facts  substantially 
in  the  words  of  the  finding;  held,  this  could  be  regarded 
as  separate  exception  to  each  fact.     109  N.  Y.  316. 

Where  there  is  no  evidence  to  sustain  a  finding  of  fact, 
it  is  a  ruling  on  a  question  of  law;  but,  to  present  it,  an 
exception  must  be  taken.     120  N.  Y.  i. 

An  exception  to  a  finding  of  fact  does  not  reach  an 
erroneous  reason  given  for  it  in  an  opinion  of  the  court 
accompanying  its  decision.     119  N.  Y.  604. 

Under  C.  C.  Pro.  (§  1544)  exceptions  taken  on  the  trial 
of  an  action  of  partition  before  a  jury,  may  be  considered 
on  appeal  from  the  judgment.     120  N.  Y.  589. 

Exceptions  to  findings  of  fact,  unsupported  by  evidence, 
or  to  refusal  to  find  fact  established  by  undisputed  proof, 
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raises  question  of  law  reviewable  by  Court  of  Appeals. 
112  N.  Y.  263. 

Where  a  reversal  of  judgment  by  general  term  is  upon 
the  law,  not  the  facts,  to  sustain  it  here,  it  must  appear 
that  some  exception  was  taken  on  the  trial  raising  a  ques- 
tion of  law  and  that  such  question  was  erroneously  decided. 
119  N.  Y.  565. 

A  judgment  will  n©t  be  reversed  as  to  one  of'--s»veral 
parties  appellant,  although  as  to  him  erroneous  in  law, 
upon'  a  general  exception  by  all,  in  the  absence  of  a  special 
exception  pointing  out  the  error  in  the  particular  case.    Id. 

Section  527,  Code  C.  Pro.  does  not  authorize  the  Court 
of  Appeals  to  grant  a  new  trial  in  a  criminal  action, 
unless  exceptions  were  duly  taken  at  the  trial.     100  N.  Y. 

503- 

An  exception  to  a  general  finding  of  law,  holding  that 
one  party  is  entitled  to  recover,  raises  question  whether, 
on  all  the  facts  found,  the  successful  party  is  entitled  to 
judgment.     98  N.  Y.  281. 

In  equity  case,  where  issue  of  fact  was  tried  by  jury, 
and  exceptions  taken  to  evidence,  and  the  whole  evidence 
was  introduced,  without  objection,  before  another  judge, 
who  tried  the  whole  case,  those  exceptions  are  not  available 
on  appeal  from  the  judgment.    97  N.  Y.  652. 

Though  party  suspects  that  witness  is  debarred  by  his 
position  from  testifying,  he  need  not  interrupt  examination, 
but  may  bring  fact  of  incompetency  out  in  cross-examina- 
tion, and  then  move  to  strike  out.    96  N.  Y.  22.2. 

An  exception  must  state  ground  of  objection  plainly  or 
it  will  be  disregarded.  3  N.  Y.  47 ;  14  Id.  322 ;  34  Id.  379; 
48  Id.  321 ;  80  Id.  614.  This  is  not  so  where  the  reason  is 
obvious  and  cannot  be  obviated.    2  N.  Y.  121 ;  36  Id.  191. 

Party  objecting  should  state  specifically  precise  ground 
of  objection,  i  N.  Y.  210;  3  Id.  343.  34  Id.  379.  46  N. 
Y.  462;  54  Id.  684;  20  Wall,  U.  S.  125;  13  Pet.  302;  6 
Id.  622 ;  104  U.  S.  279 ;  99  Id.  660. 
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An  objection  must  state  special  fault  if  objection  proper 
in  part.    2  N.  Y.  363 ;  106  U.  S.  525. 

Exceptions  are  sufficiently  specific  when  each  offer  was 
separately  made,  and  each  ruling  excepted  to.  11  N.  Y. 
420. 

The  precise  question  intended  to  be  raised  on  appeal 
must  bebreught  before  trial  court.    32  N.  Y.  427. 

That  objection  to  evidence  be  available  on  motion  for 
new  trial,  grounds  must  be  stated.     38  N.  Y.  184. 

If  specific  objection  to  evidence  is  made  on  trial,  no  other 
which  could  have  been  obviated  can  be  taken  advantage 
of.    54  N.  Y.  132;  69  N.  Y.  220;  94  Id.  408. 

See  generally  as  to  exceptions  and  objections.  20  N.  Y. 
^2 ;  20  Barb.  N.  Y.  343 ;  4  Kern.  N.  Y.  143 ;  2  Bosw.  N.  Y. 
516;  13  Abb.  N.  Y.  99;  5  Bosw.  N.  Y.  312;  7  Barb.  N.  Y. 
466;  3  Sandf.  N.  Y.  341;  18  N.  Y.  558;  17  How.  N.  Y. 
357;  6  Duer.  N.  Y.  382. 

TRIAL— MISCEIil^ANEOVS. 

The  request  to  instruct  the  jury.  The  request  for  in- 
struction to  the  jury,  should  rest  upon  undisputed  facts, 
or  upon  a  hypothetical  case.  Doughty  v.  Hope,  i  N.  Y.  79. 

If  the  proposition  which  the  party  submits  be  not  right 
in  all  its  parts,  as  to  fact  and  law,  the  court  may  refuse 
to  give  the  instruction  asked.     Id. 

And  the  court  need  not  qualify  its  refusal  to  give  the 
instruction  by  pointing  out  the  good  and  bad  parts  of  the 
proposition.    Id. 

A  judgment  is  to  be  upheld  in  the  court  of  review  by  all 
reasonable  intendments.    Id. 

Thus,  where  upon  the  trial,  the  party  had  an  opportunity 
to  object  to  the  testimony,  but  remained  silent,  all  reason- 
able intendments  will  be  made,  etc.    Id. 

Nominal  damages.  When  the  plaintiff  is  entitled  to  re- 
cover any  thing,  a  motion  for  non-suit  at  the  circuit  is 
properly  denied.    Van  Rensselaer  v.  Jewett,  2  N.  Y.  125. 
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Bill  of  exceptions  must  be  taken  to  the  decisions  made 
at  the  trial  of  the  cause,  etc.,  2  N.  Y.  98. 

Non-suit.  The  court  cannot  be  required  to  non-suit  the 
plaintiff  in  an  action  for  an  assault  and  battery,  when  one 
of  the  witnesses  called  proves  the  assault  and  battery, 
without  stating  any  matter  to  justify  it.  Labor  v.  Koplin, 
4  N.  Y.  547. 

On  trial  of  an  action  against  two  for  a  joint  as- 
sault, no  evidence  appearing  against  one,  he  may  be 
discharged  for  the  purpose  of  being  examined  as  a  wit- 
ness.    Id. 

But  there  being  any  evidence,  however  slight,  it  must 
go  to  the  jury,  etc.    Id. 

After  the  evidence,  has  closed  and  the  jury  have  retired, 
it  is  too  late  to  move  for  the  dischc|.rg€  of  one  of  the  de- 
fendants, etc.    Id. 

Polling  the  jury.  A  person  against  whom  a  verdict  has 
been  declared  has  an  absolute  right  to  poll  the  jury,  at  any 
time  before  the  verdict  is  entered.     Id. 

The  question  in  polling  the  jury  is,  "  Is  this  your  ver- 
dict?"    Id. 

The  court  cannot  require  the  question  to  be  put,  "  Is 
this  your  verdict  against  each  and  both  of  these  defend- 
ants?"   Id. 

No  jury  in  equity  cases.  A  trial  by  jury  cannot  be  de- 
manded as  a  matter  of  right  in  equity  cases.  Palmer  v. 
Lawrence  5  N.  Y.   389. 

General  exceptions  to  charge,  etc.  To  be  of  any  avail, 
the  party  excepting  must  be  prepared  to  show  that  every 
proposition  of  the  charge  was  erroneous.  Dayharsh  v. 
Enos,  5  N.  Y.  531 ;  see  also  6  N.  Y.  233. 

Power  of  a  court  to  summon  a  jury.  A  court  of  record 
having  jurisdiction  of  a  common  law  action  pending  before 
it,  in  a  proper  case,  may  summon  a  jury.    Id. 

Improper  evidence  being  received,  and  the  question  of  its 
admissibility  being  reserved  until  the  evidence  is  closed 
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without  objection,  when  the  jury  is  instructed  to  disre- 
gard,-is  "not<  a'- foundation  for '-error, -etc.  McKriight  V. 
Dunlop,  5  N.  Y.  537. 

A  general  objection  to  evidence  on  the  ground  of  inad- 
missibility is  sufficient,  when  the  objection  could  not  have 
been  obviated  on  the  trial  had  it  been  pointed  out.  Merritt 
V.  Seaman,  6  N.  Y.  168. 

As  to  amendment  of  pleadings  at  the  trial  (see  Amend- 
ments), 6  N.  Y.  19. 

When  a  verdict  for  the  plaintiff  should  he  ordered. 
When  the  plaintiff  makes  out  a  prima  facie  case,  and  de- 
fendant fails  to  meet  it  by  any  proof,  etc.  The  People  v. 
Cook,  8  N.  Y.  67. 

To  render  the  direction  erroneous,  there  must  be  shown 
to  have  been  a  controverted  question  of  fact  decided  by  the 
judge.    Id. 

As  to  trials  in  the  nature,  etc.,  of  Quo  Warranto,  (see 
Quo  Warranto,)  8  N.  Y.  67. 

(See  Practice,  16  N.  Y.  543.) 

(See  also  Summary  proceedings  to  recover  the  pos- 
session' of  lands,)  16  N.  Y.  567. 

Trial  of  challenge.  When  a  judge  acts  as  trior  upon  the 
challenge  of  a  juror  for  favor,  his  decision  upon  the  ques- 
tion of  fact  is  not  reviewable.  Sanches  v.  The  People,  22 
N.  Y.  147. 

TBIAr— INTEREST. 

In  actions  of  assumpsit,  it  is  usual  to  calculate  interest, 
and  have  it  assessed  by  the  jury  as  part  of  the  plaintiff's 
damages ;  and  interest  is  always  allowed  on  promissory 
notes,  bills  of  exchange,  and  goods  sold  at  a  specified 
credit;  and  generally,  it  is  allowable  by  way  of  damages, 
in  assessing  damages  for  breach  of  contract.  3  Wend. 
N.  Y.  356;  15  Johns.  N.  Y.  24,  38;  i  Id.  315;  Dana  v. 
Fielder,  2  Kern.  N.  Y.  40.  It  is  recoverable  on  contracts  fox 
the  payment  of  money,  from  the  time  the  principal  ought 
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to  have  been  paid.  7  Wend.  N.  Y.  109;  20  Id.  58;  Purdy 
V.  Phillips,  I  KerH.  N.  Y.  406,  and  is  always  prop- 
erly chargeable  where  there  is  either  an  express  or  implied 
agreement  to  pay  it.  7  Wend.  N.  Y.  318.  But  interest  is 
not  recoverable  on  uncertain  and  unliquidated  demands. 
I  Johns.  N.  Y.  315;  6  Id.  45;  McKnight  v.  Dunlop,  4 
Barb.  N.  Y.  36,  and,  therefore,  it  is  not  allowable  on  an 
unliquidated  account  for  board.  17  Barb.  N.  Y.  454,  or 
for  medical  attendance,  no  date  being  proved.  Rawson  v. 
Grou,  4  E.  D.  Smith,  18,  or  for  work  and  labor.  7  Wend.  N. 
Y.  178;  3  Cow.  N.  Y.  393;  4  Id.  494,  or  goods  sold  and 
delivered  Id.  6;  Id.  ,,193,  where  no  time  is  fixed  for  pay- 
ment Id.  unless  there  be  an  express  agreement  to  allow 
interest,  or  unless  thfere  are  circumstances  from  which  such 
agreement  can  be  inferred  Id. ;  3  Id.  496 ;  3  Id.  393 ;  5  Id. 
587;  6  Johns.  N.  Y.  45.  In  actions  on  policies  of  insur- 
ance, where  there  is  no  doubt  as  to  the  amount  of  the  loss, 
interest  is  allowed  from  the  time  of  payment  specified  in 
the  policy.  23  Wend.  N.  Y.  545;  i  Johns,  N.  Y.  315;  2 
Hill,  N.  Y.  589;  I  Id.  261.  In  an  action  for  debt  on  judg- 
ment, interest  is  recoverable  from  the  time  of  its  rendition. 
3  Wend.  N.  Y.  496;  22  Id.  157;  3  Hill,  N.  Y.  426.  In 
debt  on  bond,  interest  is  not  recoverable  beyond  the  amount 
of  the  penalty,  where  the  judgment  has  not  been  delayed 
on  the  part  of  the  defendant.  i  Johns,  N.  Y.  343;  3 
Caines  R.  48;  Lyon  v.  Clarke,  4  Selden,  N.  Y.  148.  In 
covenant  for  a  certain  sum  due  for  rent,  and  payable  in 
money,  interest  is  allowable.  4  Johns.  N.  Y.  183;  and 
see  Livingston  v.  Miller,  1  Kernan,  80.  And  so  it  is  in 
an  action  for  use  and  occupation.  Ten  Eyck  v.  Hough- 
taling,  12  How.  523.  In  an  action  on  a  premium  note 
for  non-payment  of  assessments.  Hyatt  v.  Wait,  37  Barb. 
N.  Y.  30.  In  an  action  for  attorney's  costs.  Adams  v. 
Fort  Plain  Bank,  23  How.  N.  Y.  45.  In  an  action  against 
a  stockholder  in  manuf actuiHng  company.  Barr  v.  <Wilcox, 
22  N.  Y.  551.     In  trespass  for  taking  goods.     8  Johns. 
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N.  Y.  446,  and  in  trover,  Id.  2;  Id.  280;  4  Cow.  N.  Y. 
53 ;  7  Wend.  N.  Y.  354 ;  8  Id.  505,  interest  may  be  allowed 
on  the  value  of  the  chattels,  from  the  time  of  the  trespass 
or  conversion,  by  way  of  damages.  An  allowance  of  in- 
terest in  tort  may  be  submitted  to  jury.  Walrath  v.  Red- 
field,  18  N.  Y.  458.  As  to  allowing  interest  in  addition 
to  penalty  of  bond.  Brainard  v.  Jones,  18  N.  Y.  35. 
Interest  on  legacies.  Bradley  v.  Faulkner,  2  Kernan,  472. 
As  to  interest  in  action  against  sheriff  for  an  escape. 
Renick  v.  Orser,  4  Bosw.  N.  Y.  384.  Interest  on  an  ac- 
count usually  commences  from  the  time  it  is  rendered. 
Beers 'V.  Reynolds,  12  Barb.  N.  Y.  288.  Interest  in  action 
to  recover  bank  deposits.  Pelham  v.  Adams,  17  Barb. 
N.  Y.  384.  Interest  allowed  on  recovery  of  money  de- 
posited on  an  illegal  wager.  Ruckman  v.  Pitcher,  20 
N.  Y.  9;  13  Barb.  N.  Y.  556.  Interest  upon  interest  when 
recoverable.  Townsend  v.  Corning,  i  Barb.  N.  Y.  627; 
Tylee  v.  Yates,  3  Id.  223 ;  Ackerman  v.  Emott,  4  Id.  626. 
An  exception  to  the  allowance  of  interest  must  be  specific. 
McMahon  v.  N.  Y.  &  Erie  R.  R.  Co.,  20  N.  Y.  469.  Where 
interest  is  improperly  allowed,  the  verdict  will  not  for 
that  cause  be  set  aside,  but  the  plaintiff  will  be  allowed 
to  remit.    3  Wend.  N.  Y.  525. 

TBIAI^PROPOSITIONS  AND  BEQUESTS  TO  CHARGE. 

When  the  evidence  and  arguments  on  both  sides  are 
completed,  the  judge  charges  the  jury  as  to  the  law  of 
the  case,  their  province  being  to  determine  the  issues  of 
fact. 

But,  if  either  party  wish  to  submit  any  specific  question 
to  the  jury,  or  to  correct  any  erroneous  submission,  which 
the  judge  may  have  made  in  the  course  of  his  charge,  he 
should  at  once  submit  a  specific  proposition  and  request  to 
that  effect.  If  such  request  be  granted,  he  will  have 
obtained  the  object  which  he  has  in  view.  If  it  be  refused, 
he  will  have  laid  the  proper  basis  for  an  exception  on  that 
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ground,  and,  unless  he  make  such  a  request,  he  cannot,  in 
many  cases,  sustain  an  objection  to  the  ruling,  however 
defective.  Thus,  an  objection  that  the  judge  had  not 
submitted  a  specific  question  of  fact  to  the  jury,  could  not, 
it  was  held,  be  taken,  on  a  general  exception  to  the  denial 
of  a  nonsuit.  It  was  the  duty  of  the  party  to  make  a 
specific  request  that  such  a  question  be  submitted,  and,  if 
refused,  then  take  a  separate  exception  to  that  refusal. 
Winchell  v.  Hicks,  i8  N.  Y.  558;  Bidwell  v.  Lament,  17 
How.  N.  Y.  357. 

It  is  the  duty  of  the  judge  to  charge  distinctly,  upon 
every  proposition  thus  submitted  to  him.  Zabriskie  v. 
Smith,  3  Kern.  N.  Y.  322.  But,  if  he  fail  to  do  so, 
it  is  the  duty  of  counsel  to  call  his  attention  to 
the  fact.  Same  case.  And,  if  he  charge  sub- 
stantially to  the  same  effect  as  the  proposition  sub- 
mitted to  him,  it  will  be  sufficient,  and  his  refusal  to 
repeat  a  charge  already  made  in  substance,  will  not  be 
error.  Holbrook  v.  Utica  and  Schenectady  Railroad  Com- 
pany, 2  Kern.  N.  Y.  236;  Bulkeley  v.  Keteltas,  4  Sandf. 
N.  Y.  450;  Sherman  v.  Wakeman,  11  Barb.  N.  Y.  254; 
Decker  v.  Mathews,  2  Kern.  N.  Y.  313  (320) ;  WilHams 
v.Birch,  6  Bosw.  N.  Y.  299;  170  U.  S.  210;  162  Id.  664; 
165  Id.  36;  163  Id.  280;  135  Id.  554;  143  Id.  60;  144  Id. 
408;  132  Id.  172;  140  Id.  6;  122  Id.  501;  132  Id.  637; 
Bener  v.  Edginton,  76  Iowa,  105,  40  N.  W.  117;  Van 
Horn  V.  Redmon,  75  Iowa,  421,  39  N.  W.  679;  Albrosky 
V.  Iowa  City,  76  Iowa,  301,  41  N.  W.  23 ;  State  v.  McClin- 
tic,  73  Iowa,  663,  35  N.  W.  69;  Shannon  v.  Tama  City, 
74  Iowa,  22,  36  N.  W.  776 ;  State  v.  Rainsbarger,  74  Iowa, 
196,  37  N.  W.  153;  Norris  v.  Kipp,  74  Iowa,  444,  38  N. 
W.  152;  Larsh  v.  Des  Moines,  74  Iowa,  512,  38  N.  W.  384; 
State  V.  Pugsley,  75  Iowa,  742,  38  N.  W.  498 ;  People  v. 
Giancoli,  74  Cal.  642,  16  Pac.  510;  People  v.  Madden,  76 
Cal.  521,  18  Pac.  402;  Castagnino  v.  Balletta  (Cal.)  21 
Pac.  1097;  Boulder  v.  Fowler,  11  Colo.  396,  18  Pac.  337; 
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Reddiekv.  State  (Fla.)  5  So.  704;  Beck  v.  State,  76  Ga. 
452;  Bernhard  v.  State,  76  Ga.  613;  Hoffman  v.  Gates,  j"] 
Ga.  701 ;  Rock  Island  v.  Cuinely,  126  111.  408,  18  N.  East. 
753;  Gannon  v.  People,  127  111.  507,  21  N.  East.  525; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Wright,  15  West.  320, 
115  Ind.  394,  7  Am.  St.  Rep.  446,  17  N.  East.  584;  Del- 
haney  v.  State,  15  West.  476,  115  Ind.  499,  18  N.  East. 
49;  Benson  v.  State  (Ind.)  21  N.  East.  1109;  Morgan  v. 
Bell  (Kan.)  21  Pac.  255;  Bonner  v.  Runals  (Mich.)  42 
N.  W.  1087;  State  v.  Woods,  97  Mo.  31,  10  S.  W.  157; 
Dunn  V.  Cass  Ave.  &  F.  G.  R.  Co.  (Mo.)  11  S.  W.  1009; 
Campbell  v.  Holland,  22  Neb.  587,  35  N.  W.  871 ;  Carr  v. 
State,  23  Neb.  749,  37  N.  W.  630;  Northeastern  Neb. 
R.  Co.  V.  Frazier,  25  Neb.  42,  40  N.  W.  604;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Gasscamp,  69  Tex.  745,  7  S.  W.  227;  In- 
ternational &  G.  N.  R.  Co.  V.  Eckford,  71  Tex.  274,  8  S. 
W.  679;  Martin  v.  State,  25  Tex.  App.  557,  8  S.  W. 
682;  Harman  v.  Cundiff,  82  Va.  239;  Virginia  Midland 
R.  Co.  V.  White,  84  Va.  498,  5  S.  E.  573 ;  Kerr  v.  Luns- 
ford,  2  L.  R.  A.  668,  31  W.  Va.  659;  8  S.  E.  493; 
McGrath  v.  Bloomer,  73  Wis.  29,  40  N.  W.  585 ;  Olson  v. 
Solveson,  71  Wis.  663,  38  N.  W.  329. 

When  charging,  pursuant  to  a  request  made  by  one 
party,  it  will  be  proper  for  the  judge  to  call  the  attention 
of  the  jury,  to  any  conflicting  testimony  adduced  by  the 
other.    Cheesebrough  v.  Taylor,  12  Abb.  N.  Y.  227. 

A  request  to  charge  must  be  made  in  such  a  form,  that 
the  judge  may  properly  charge  in  the  terms  of  the  request, 
without  qualification,  or  his  refusal  to  do  so  will  not  be 
ground  of  error.  Bagley  v.  Smith,  6  Seld.  N.  Y.  489 
(499)  ;  19  How.  N.  Y.  I ;  Carpenter  v.  Stilwell,  i  Kern. 
N.  Y.  61 ;  reversing  same  case,  12  Barb.  N.  Y.  128;  Win- 
chell  V.  Hicks,  18  N.  Y.  558  (565) ;  Kiernan  v.  Rocheleau, 
6  Bosw.  N.  Y.  148. 

And,  if  a  request  contain  more  than  one  proposition, 
and  any  part  of  it  be  untenable,  the  judge  may  properly 
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refuse  to  charge,  though  a  portion  of  the  proposition  be 
sound.  Magee  v.  Badger,  30  Barb.  N.  Y.  246.  So 
also,  if  it  be  incorrect,  in  fact,  or  in  law,  17  Barb.  N. 
Y.  538;  II  Barb.  N.  Y.  241.  Nor,  although  a  hypotheti- 
cal case  may  be  submitted,  is  the  judge  bound  to  charge 
upon  one,  which  there  is  no  evidence  to  support.  5  Sandf. 
N.  Y.  542;  6  Bosw.  N.  Y.  148;  12  Abb.  N.  Y.  420;  162 
U.  S..664;  165  U.  S.  373;  156  Id.  202;  135  U.  S.  584; 
136  U.  S.  121 ;  119  U.  S.  561 ;  133  U.  S.  138;  150  U.  S. 
442;  I  N.  Y.  79;  54  N.  Y.  488;  S.  C.  60  Barb.  N.  Y.  644; 
114  N.  Y.  350;  S.  C.  N.  Y.  St.  Rep.  891,  afif'g  46  Hun, 
N.  Y.  196;  50  Barb.  N.  Y.  298. 

But,  if  the  proposition  be  clearly  right,  a  refusal  or 
omission  to  charge  accordingly,  will  be  error.  12  Barb.  N. 
Y.  84:21  Barb.  N.  Y.  489. 

As  to  the  presumption  of  the  charge  of  a  judge,  where 
error  is  not  affirmatively  shown,  see  15  Barb.  N.  Y.  590. 

It  is  the  duty  of  the  court  to  consider  all  requests  to 
charge  if  made  in  proper  time  before  retirement  of  jury. 
86  N.  Y.  479. 

TRIAL— INSTRUCTIONS  TO  JURY. 

The  entire  charge  must  be  considered.  If  it  is  correct  as 
a  whole  an  appellate  court  will  not  reverse  the  judgment 
although  certain  sentences  were  erroneous.  Goll  v.  Man- 
hattan Ry.  Co.  5  N.  Y.  Supp.  185;  125  N.  Y.  714;  11  N. 
Y.  St.  Rep.  652. 

If  testimony  has  been  received  without  objection,  bear- 
ing upon  any  of  the  issues  involved,  and  there  has  been  no 
motion  to  strike  it  out,  it  cannot  be  withdrawn  from  jury. 
71  N.  Y.  48. 

The  instructions  given  to  the  jury  must  be  based  upon 
the  evidence  in  the  case.  Abstract  or  irrelevant  instruc- 
tions however  correct  they  may  be  should  not  be  given. 

Coifman  v.  Hedrick  (W.  Va.)  9  S.  E.  65 ;  Kerr  v.  Luns- 
ford,  2  L.  R.  A.  668,  31  W.  Va.  659,  8  S.  E.  493;  New 
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York  &  C.  Min.  Syndicate  &  Co.  v.  Eraser,  130  U.  S.  611, 
32  L.  ed.  1 03 1,  9  Sup.  Ct.  Rep.  665;  Columbus  &  W.  R. 
Co.  V.  Bradford,  86  Ala.  574,  6  R.  R.  &  Corp.  L.  J.  iii, 

6  So.  90;  Knowles  v.  Street  (Ala.)  6  So.  273;  Callahoun  v. 
Hannon  (Ala.)  Id.  291;  Squire  v.  State  (Ala.)  Id.  303; 
McCulloch  V.  Campbell,  49  Ark.  367,  5  S.  W.  590 ;  Garthe 
V.  Hart,  73  Cal.  541,  15  Pac.  93;  Coleman  v.  Davis  (Colo.) 

2  Denver  Leg.  News,  307,  21  Pac.  1018;  Tift  v.  Jones,  "^y 
Ga.  181,  3  S.  E.  399;  Georgia  R.  &  Bkg.  Co.  v.  Berry,  78 
Ga.  744,  4  S.  E.  10;  Rock  Island  v.  Cuinely,  126  111.  408, 
18  N.  East.  753;  Chicago  &  N.  W.  R.  Co.  v.  Snyder  (111.) 
21  N.  East.  520;  Conners  v.  Burlington,  C.  R.  &  N.  R. 
Co.  74  Iowa,  383,  37  N.  W.  966;  Winter  v.  Central  I.  R. 
Co.  74  Iowa,  448,  38  N.  W.  154;  Allen  v.  Com.  86  Ky. 
642,  6  S.  W.  645 ;  Locke  v.  Priestly  Express  Wagon  & 
Sleigh  Co.  (Mich.)  15  West.  419,  39  N.  W.  54;  Brownell  v. 
McCormick,  7  Mont.  12,  14  Pac.  651 ;  Territory  v.  Manton, 

7  Mont.  162,  14  Pac.  637;  Huntoon  v.  Lloyd,  7  Mont.  365, 
16  Pac.  573;  Runge  v.  Brown,  23  Neb.  817,  37  N.  W.  660; 
Barlass  v.  Braasch  (Neb.)  42  N.  W.  1028;  Sloan  v.  Coburn 
(Neb.)  Id.  726;  4  L.  R.  A.  470;  Bowie  v.  Spaids  (Neb.) 
42  N.  W.  700;  Carpenter  v.  Tucker,  98  N.  C.  316,  3  S.  E. 
831 ;  Welch  v.  Welch,  loi  N.  C.  565,  8  S.  E.  i56;.Molair 
V.  Port  Royal  &  A.  R.  Co.  29  S.  C.  152,  7  S.  E.  60;  Lee  v. 
Yandell,  69  Tex.  34,  6  S.  W.  665 ;  Bingham  v.  McDowell, 
69  Tex.  100,  7  S.  W.  315 ;  Blackwell  v.  Hunnicutt,  69  Tex. 
273,  9  S.  W.  317;  Missouri  Pac.  R.  Co.  v.  Platzer  (Tex.) 

3  L.  R.  A.  639,  II  S.  W.  160;  Foster  v.  State  (Tex.)  11 
S.  W.  832;  Rousel  V.  Stanger  (Tex.)  Id.  906;  Spoone- 
more  v.  State,  25  Tex.  App.  358,  8  S.  W.  280 ;  Shenandoah 
Valley  R.  Co.  v.  Moose,  83  Va.  827,  3  S.  E.  796 ;  Roanoke 
Nat.  Bank  v.  Hambrick,  82  Va.  135 ;  Philadelphia  F.  Asso. 
V.  Hogwood,  Id.  342 ;  Norfolk  &  W.  R.  Co.  v.  Burge,  84 
Va.  63,  4  S.  E.  21 ;  Augusta  &  S.  R.  Co.,  v.  Randall,  79 
Ga.  304,  4  S.  E.  674 ;  Fisk  v.  Chicago,  M.  &  St.  P.  R.  Co. 
74  Iowa,  424,  38  N.  W.  132 ;  George  v.  Swaflford,  75  Iowa, 
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491,  39  N.W.  804;  Western  Home  Ins.  Co.  v.  Thorp,  40 
Kan.  255,  19  Pac.  631;  Kinsley  v.  Morse,  40  Kan.  577,. 
20  Pac.  217;  Savage  v.  Savage,  6  N.  Eng.  788,  80  Me.  472, 
15  Atl.  43;  Nail  V.  Wabash,  St.  L.  &  P.  R.  Co.  97  Mo. 
68,  10  S.  W.  610;  Hine  v.  Bowe,  23  N.  Y.  S.  R.  891,  114 
N.  Y.  350,  21  N.  East,  733 ;  State  v.  Jones,  97  N.  C.  469, 
I  S.  E.  680;  Leak  v.  Covington,  99  N.  C.  559,  6  S.  E.  241 ; 
Wilson  V.  Taylor,  98  N.  C.  275,  3  S.  E.  492;  Morgan  v. 
Norfolk  S.  R.  Co.  98  N.  C.  247,  3  S.  E.  506;  Boldt  v. 
State,  27  Wis.  7,  38  N.  W.  177. 
See  also  Jury,  Instructions. 

TRIAL— SUMMING  UP  BY  JUDGE. 

After  the  evidence  is  gone  through  on  both  sides,  the 
judge  in  the  presence  of  the  parties,  the  counsel  and  all 
others,  sums  up  the  whole  case  to  the  jury ;  omitting  the  su- 
perfluous circumstances,  observing  wherein  the  main  ques- 
tion and  principal  issue  lies,  stating  what  evidence  has 
been  given  to  support  it,  with  such  remarks  as  he  thinks 
necessary  for  their  direction,  and  giving  them  his  opinion 
on  matters  of  law  arising  upon  that  evidence.  3  Black. 
Comm.  375. 

It  has  been  held  in  North  Carolina,  (State  v.  Morris, 
3  Hawks,  N.  C.  390)  that  it  cannot  be  traced  or 
ascertained  that  any  rule  of  the  common  law  exists,  that 
makes  it  imperative  on  a  judge  to  repeat  the  evi- 
dence to  the  jury;  that  he  is  placed  on  the  bench  to 
the  end  that  he  may  preside  over  the  order  and  solemnity 
of  trials,  maintain  the  authority  of  the  laws,  and  adminis- 
ter them  upon  all  applications  which  are  confined  to  his 
jurisdiction;  that  if  on  the  trial  of  a  cause,  the  witnesses 
are  numerous,  the  testimony  complicated,  and  the  main 
question  or  principal  issue  obscured  by  various  and  con- 
flicting evidence,  he  may,  in  his  discretion,  sum  up  the 
whole  evidence  to  the  jury,  that  they  may  apply  it  properly, 
and  have  their  attention  directed  to  the  essential  points  in 
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issue;  that  no  judge  would  ever  refuse  to  impart  such 
assistance,  when  it  is  requested  by  a  jury,  nor  would  he 
withhold  it  in  any  case,  wherein  the  nature  of  the  evidence 
or  the  conduct  of  the  cause  led  him  to  believe  that  his  aid 
would  enable  them  to  discharge  their  constitutional  func- 
tions with  more  correctness  or  facility. 

In  New  York  it  is  the  duty  of  the  judge  to  charge  the 
jury  whether  requested  or  not.  People  v.  Gray,  5  Wend. 
N.  Y.  289.  In  Mississippi,  under  the  code  of  that  state, 
the  judge  cannot  charge  the  jury  unless  requested  to  do 
so.  The  practice  of  the  court  in  relation  to  summing  up 
the  evidence  varies  in  nearly  all  of  the  states  in  some  mi- 
nute particulars.  Some  of  the  states  require  the  judge's  in- 
structions to  the  jury  to  be  in  writing.  See  Act  of  Legis- 
lature of  Illinois,  Feb.  25,  1847,  §  i  for  a  statute  of  this 
character.  But  it  is  a  golden  rule  of  universal  application 
that  if  a  judge  undertakes  to  sum  up  the  evidence  he 
must  do  it  well,  and  present  all  the  material  facts  to  the 
jury.  He  will  not  be  permitted  to  call  the  attention  of  the 
jury  to  the  salient  points  in  the  evidence  on  one  side,  and 
pass  lightly  over  the  evidence  on  the  other  side,  and  in 
some  jurisdictions  an  error  of  this  kind  will  entitle  the 
party  to  a  reversal  of  the  judgment.  6  Watts  &  S.  132; 
57  Mo.  138;  44  Mo.  20.  The  emphasis  and  manner  of  the 
judge  may  constitute  error.  67  N.  C.  185 ;  6  Jones  L. 
(N.  C.)  21. 

TRIAIL— CENSURING  OR  COERCING  THE  JURY. 

A  trial  judge  has  a  right  to  urge  the  jury  to  lay  aside 
mere  pride  of  judgment,  and  to  make  every  eflfort  to  agree 
consistently  with  their  oaths,  but  it  is  not  proper  to  censure 
jurors  for  not  agreeing  with  the  majority.  In  New  York 
it  has  been  held  not  objectionable  for  the  judge  to  tell 
the  jury  in  substance,  that  they  must  get  together  on  a  mat- 
ter of  the  kind  before  them;  that  no  juror  ought  to  remain 
firm  in  his  own  conviction  one  way  or  another,  until  he  hac 
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made  up  his  mind  beyond  all  question,  that  he  is  neces- 
sarily right  and  the  others  necessarily  wrong.  Craeston  v. 
R:  R.  103  N.  Y.  614,  reversing,  39  Hun,  N.  Y.  308.  It 
was  held  in  Ingersoll  v.  Town  of  Lansing,  51  Hun,  N.  Y. 
loi,  that  where  the  court  adjourned  for  four  days,  when 
the  jury  retired,  without  making  provision  for  discharging 
the  jury  during  the  absence  of  the  presiding  justice  from 
the  county  unless  they  agreed,  which  compelled  them  to 
bring  in  a  verdict  or  remain  in  confinement  for  four  days 
without  the  aid,  protection  or  even  presence  of  the  court; 
that  this  direction  was  coercive  and  improper,  and  the 
trial  court  erred  in  refusing  to  set  aside  the  verdict.  See 
also  II  How.  Pr.  N.  Y.  260;  38  Mich.  412.  Compare  108 
N.  C.  651 ;  89  N.  C.  115 ;  7  La.  Ann.  518. 

TRIAL— RETIREMENT  OF  THE  JURY. 

By  consent  Di  parties,  or  by  express  direction  of  the 
judge,  the  jury  may  take  with  them  when  they  retire,  a 
deposition  which  has  been  read  upon  the  trial,  or  any  cal- 
culations or  documentary  evidence,  when  no  objection  is 
made  to  their  doing  so.    5  Seld.  N.  Y.  170. 

The  jury  may  be  recalled  by  the  judge,  either  for  the 
purpose  of  submitting  additional  propositions  to  them,  if 
necessary,  or  at  their  own  request,  in  case  they  require  to 
be  further  instructed  upon  any  particular  point.  See  as  to 
the  course  to  be  pursued,  on  the  judge's  answer  to  in- 
quiries so  made.  Strand  v.  Frith,  11  Barb.  N.  Y.  300. 
But  except  in  this  manner,  they  are  not  bound  to  hold  any 
communication  whatever,  with  any  person,  on  the  subject 
of  their  verdict,  or  of  the  evidence  before  them. 

In  strictness,  they  ought  not  to  be  allowed  to  separate, 
from  the  time  they  are  sworn,  until  the  delivery  of  their 
verdict.  Where  the  trial  is  long,  however,  this  rule  is 
very  generally  dispensed  with  by  consent,  and  they  are 
allowed  to  return  to  their  own  residences  each  night, 
under  strict  charge  not  to  communicate  with  third  parties. 
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But,  after  they  have  retired  to  consider  of  their  verdict, 
the  rule  is  generally  enforced  with  strictness.  Power  to 
find  a  sealed  verdict  is,  however,  frequently  accorded  to 
them,  after  which  they  are  allowed  to  separate,  attending 
the  ensuing  morning,  and  delivering  it  to  the  judge,  by 
whom  it  is  opened.  Unless  this  liberty  is  given,  they 
must  wait  until  the  court  is  ready  to  receive  their  finding. 
Their  separation,  without  the  consent  of  the  judge,  is  not 
however,  ground  per  se  for  a  new  trial,  unless  it  be  shown 
that  they  have  been  guilty  of  other  misconduct,  so  as 
to  prejudice  the  parties.  Anthony  v.  Smith,  4  Bosw.  N.  Y. 
503 ;  Green  v.  Bliss,  12  How.  N.  Y.  428. 

As  io  the  duty  of  the  judge,  in  relation  to  his  conduct 
toward  the  jury,  and  the  length  of  time  for  which  it  will 
be  proper  to  keep  them  together,  in  the  event  of  their 
inability  to  agree,  see  Green  v.  Telfair,  1 1  How.  N.  Y.  260. 

If  they  fail  in  coming  to  any  verdict  whatever,  within 
a  reasonable  time,  they  may  then  be  discharged.  The 
effect  of  this  is  to  render  the  trial  which  has  taken  place 
r  practical  nullity,  and  the  cause  will  come  on  for  a  retrial, 
either  immediately,  or  afterwards  in  its  order. 

If  the  jury  have  been  guilty  of  any  misconduct,  or  have 
been  approached  in  any  manner  which  might  have  in- 
fluenced their  verdict,  it  will  be  liable  to  be  set  aside.  Nes- 
mith  V.  Clinton  Fire  Insurance  Company,  8  Abb.  N.  Y. 
141.  So  also,  if  they  be  intermeddled  with  in  any  manner 
during  the  trial.  Reynolds  v.  Champlain  Transportation 
Company,  9  How.  N.  Y.  7. 

But,  where  the  irregularity  has  been  trifling,  and  not 
really  calculated  to  influence  their  verdict,  it  has,  in  some 
cases,  been  disregarded.  Green  v.  Bliss,  12  How,  N.  Y. 
428.  See  also,  as  to  criminal  cases,  The  People  v.  Har- 
tung,  17  How.  N.  Y.  85 ;  8  Abb.  N.  Y.  132 ;  The  People  v. 
Wilson,  8  Abb.  N.  Y.  137. 

The  fact  that  a  juror  attempted  to  communicate  the 
verdict  to  the  party  in  whose  favor  it  had  been  rendered, 
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before  it  was  announced  in  court,  was  held  not  to  be  suffi- 
cient ground  for  setting  it  aside,  in  Fash  v.  Byrnes,  14 
Abb.  N.  Y.  12. 

USAGE. 

A  usage  may  be  proved  in  the  interpretation  of  a  con- 
tract if  it  is  pertinent  to  the  subject  of  the  contract,  and 
has  all  the  requisites  of  a  usage  as  defined  by  the  au- 
thorities. 49  N.  Y.  464;  86  N.  Y.  306.  Usage  must  be 
continuous,  uniform,  reasonable  and  lawful.    Id. 

A  witness,  though  not  an  expert  in  the  particular  busi- 
ness, is  competent  to  testify  to  usage  if  he  knows  the 
usage.  Griffin  v.  Rice  (N.  Y.)  184.  It  is  only  necessary 
to  prove  usage  by  one  witness.    5  N.  Y.  155. 

In  the  case  of  Miller  v.  Insurance  Company  of  North 
America,  i  Abb.  N.  C.  470,  it  was  held  that  the  testi- 
mony of  the  plaintiff  alone,  though  contradicted  by  two 
disinterested  witnesses  was  sufficient. 

UNDUE  INFLUENCE. 

Whenever  a  party  is  so  situated  as  to  exercise  a  control- 
ling influence  over  the  will,  conduct  and  interest  of  an- 
other, contracts  thus  made  will  be  set  aside,  i  Story's 
Eq.  Juris.  §§  239-231 ;  2  Pomeroy's  Eq.  Juris.  §§  942,  943; 
44  N.  J.  Eq.  93;  65  Barb.  N.  Y.  346;  36  Hun,  N.  Y.  112; 
io8N.  Y.  25;59N.  Y.  587. 

As  to  necessary  allegations  in  complaints  alleging  undue 
influence  see  134  Ind.  139;  27  Ga.  336;  J^  Gal.  596;  45 
Kans.  162;  91  Cal.  41;  85  Id.  177;  75  Id.  525. 

VENUE. 

(L.  Lat.  visnetum,  neighborhood.  The  word  was  form- 
erly spelled  visne.    Coke,  Litt.  125a). 

In  practice.  The  county  in  which  the  facts  are  alleged 
to  have  occurred,  and  from  which  the  jury  are  to  come 
to  try  the  issue.    Gould,  Plead,  c.  3,  §  102 ;  Archbold  Civ. 
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Plead.  86;  Cowp.  176;  i  How.  N.  Y.  241.  Some  certain 
place  must  be  alleg^ed  as  the  place  of  occurrence  for  each 
traversable  fact.  Comyns,  Dig.  Pleader  (C  20).  Gen- 
erally, in  modern  pleading,  in  civil  practice,  no  special 
allegation  is  needed  in  the  body  of  the  declaration,  the 
venue  in  the  margin  being  understood  to  be  the  place  of 
occurrence  till  the  contrary  is  shown,  i  Hempst.  236. 
See  statutes  and  rules  of  court  of  the  various  states,  and 
Reg.  Gen.  Hil.  T.  4  Hen.  IV. 

In  local  actions  the  true  venue  must  be  laid;  that 
is,  the  action  must  be  brought  in  the  county  where  the 
cause  of  action  arose,  being  that  where  the  property  is 
situated,  in  actions  affecting  real  property,  2  Zabr.  N. 
J.  204;  and  see  18  Ga.  719;  66  Miss.  424,  59  Id.  320;  6 
Gray,  Mass.  122;  17  111.  534;  25  N.  H.  525;  23  Wend.  N. 
Y.  484;  6  Hill.  N.  Y.  82;  86  Md.  i ;  88  N.  Y.  228.  and 
there  can  be  no  change-  of  venue  in.  such  cases.  3  N.  Y. 
204.  Thus,  in  actions  on  a  lease  at  common  law,  founded 
on  priority  of  contract,  as  debt  or  covenant  by  lessor  or 
lessee,  i  Saund.  241b;  3  Serg.  &  R.  Penn.  500,  venue 
is  transitory,  but  when  founded  in  privity  of  estate,  as 
in  case  of  assignment,  the  venue  is  local,  i  Saund.  257. 
By  various  early  statutes,  however,  actions  on  leases  have 
become  generally  transitory.  In  such  action,  some  par- 
ticular place,  as,  a  town,  village,  or  parish,  must  formerly 
have  been  designated.  Coke,  Litt.  125.  But  it  is  said  to 
be  no  longer  necessary  except  in  replevin.  2  East,  503 ;  i 
Chitty,  Plead.  251.  As  to  where  the  venue  is  to  be  laid  in 
case  of  a  change  of  county  lines,  see  18  Ga.  690;  16  Penn. 
St.  3. 

In  intransitory  actions  the  venue  may  be  laid  in  any 
county  the  plaintiff  chooses ;  that  is,  he  may  bring  suit  wher- 
ever he  may  find  the  defendant,  and  lay  his  cause  of  action 
to  have  arisen  there,  even  though  the  cause  of  action  arose 
ina  foreign  jurisdiction.  106  Mas.  220;  17  How.  Pr.  N.  Y. 
520;  ,2  Hill,  N.  Y.  320;  97  Ala.  275;  I  Chitty,  Plead.  244; 
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Stephen,  Plead.  306;  Archbold,  Civ.  Plead.  86;  18  Ga.  690; 
I  How.  241 ;  17  Pet.  245.  In  case  the  cause  was  to  be 
tried  in  a  different  county  from  that  in  which  the  matter 
actually  arose,  the  venue  was  anciently  laid  by  giving  the 
place  of  occurrence,  with  a  scilicet  giving  the  place  of 
trial.  I  Chitty,  piead.  250 ;  i  How.  N.  Y.  241 ;  3  Zabr. 
N.  J.  279.  See  I  Taunt..  380.  In  some  cases,  however, 
by  statutes,  the  v-enue  in  transitory  actions' m!ust»be  laid  in 
the  county  where  the  matter  occurred  or  where  certain 
parties  reside.  3  Sharswood,  Blackst.  Comm.  294.  And 
generally,  by  statute,  it  must  be  in  the  county  where  one 
of  the  parties  resides,  when  between  citizens  of  the  same 
state. 

Injuries  to  persons  and  personal  property  are  transitory, 
not  local.     58  Vt.  727;  31  Mo.  508. 

It  has  been  held  that  if  the  subject  of  an  injury  be  an 
individual,  then  an  injury  to  that  individual's  person,  no 
matter  by  what  means  occasioned  or  where  inflicted,  is 
essentially  an  injury  to  a  subject  not  having  a  fixed,  sta- 
tionary, immovable  location,  and  that  an  action  to  recover 
damages  therefor  would,  of  course,  be  transitory.  Gun- 
ther  V.  Dranbauer,  86  Md.  i. 

VOIR  DIBE. 

Party  against  whom  witness  called  has  absolute  right  to 
examine  him  on  Voir  Dire  as  to  his  competency.  13  N.  Y. 
54.     Court  has  no  discretion  in  the  matter.     Id. 

VALUATION. 

The  act  of  ascertaining  the  worth  of  a  thing.  The  esti- 
mated worth  of  a  thing. 

It  differs  from  price,  which  does  not  always  afford  a 
true  criterion  of  value;  for  a  thing  may  be  bought  very 
dear  or  very  cheap.  In  some  contracts,  as  in  the  case  of 
bailments  or  insurances,  the  thing  bailed  or  insured  is 
sometimes  valued  at  the  time  of  making  the  contract,  so 
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that,  if  lost,  no  dispute  may  arise  as  to  the  amount  of  the 
loss.  2  Marshall,  Ins.  620;  i  Caines,  N.  Y.  80;  2  Id.  30; 
Story,  Bailm.  §§  253,  254;  Park,  Ins.  98;  Weskett,  Ins.; 
Phillipps,  Ins.     See  Policy. 

VALUE. 

The  utility  of  an  object.  The  worth  of  an  object  in  pur- 
chasing other  goods.  The  first  may  he  called  value  in 
use ;  the  latter,  value  in  exchange. 

Value  differs  from  price.  The  latter  is  applied  to  live 
cattle  and  animals :  in  a  declaration,  therefore,  for  taking 
cattle,  they  ought  to  be  said  to  be  of  such  a  price ;  and  in  a 
declaration  for  taking  dead  chattels,  or  those  which  never 
had  life,  it  ought  to  lay  them  to  be  of  such  a  value.  2 
Lilly,  Abr.  629. 

VALUE— MARKET. 

Market  Value,  to  constitute,  it  must  appear  that  similar 
articles  have  been  bought  and  sold  in  the  way  of  trade, 
in  sufficient  quantity  or  frequency.  58  N.  Y.  660.  See 
generally  Abb.  Tr.  Ev.  308.  As  to  proof  by  prices. 
Current,  see  Abb.  Tr.  Ev.  309  and  72  N.  Y.  451 ;  60  N. 
Y.  469;  117  Mass.  523.  A  price  list  stating  the  price  at 
which  a  manufacturer  will  sell,  or  statements  of  dealers  in 
answer  to  inquirers,  are  competent  evidence  of  the  market- 
price  of  a  marketable  commodity,  and  is  a  common  way 
of  establishing  a  market-price.  72  N.  Y.  454,  citing  3 
Wall,  N.  Y.  313 ;  and  4  Wend.  N.  Y.  313. 

VAIN  THING. 

Vain  thing,  or  one  that  is  useless  is  not  required  by  the 
law.  This  maxim  was  sanctioned  by  the  N.  Y.  Court  of 
Appeals  in  the  case  of  Lawrence  v.  Miller,  86  N.  Y.  131. 
In  this  case  a  formal  tender  was  dispensed  with,  the  deed 
being  present  and  ready  for  delivery,  when  the  purchaser 
declared  he  was  unable  to  make  payment,  and  was  told  he 
could  have  no  further  time.    See  also  16  Barb.  N.  Y.  541. 
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VIEWr  BY  JURY. 

In  order  to  enable  the  jury  to  understand  the  evi- 
dence and  its  application,  under  the  statutes  in  force  in 
most  of  the  states,  the  jury  may  be  sent  out  to  view  the 
place  where  a  crime  was  committed,  or  the  injury  hap- 
pened, or  the  features,  of  which  are  involved  in  the  con- 
troversy. 

VALIDITY  OF  CONTRACTS. 

General  principles,  i.  All  contracts  or  agreements 
which  have  for  their  object  that  which  is  repugnant  to 
justice,  are  void.  Gray  v.  Hook,  4  N.  Y.  449;  Bell  v.  Leg- 
gett,  7  N.  Y.  176. 

2.  Or  that  which  is  against  the  general  policy  of  the 
common  law.     Id. 

3.  Or  that  which  is  cotitrary  to  the  provisions  of  any 
statute.    Id. 

4.  The  court  will  not  aid  a  party  to  an  executory  illlegal 
contract  to  recover.     Id. 

5.  Nor  will  the  court  relieve  a  particeps  criminis  in  an 
executed  contract.    Id.    See  also  16  N.  Y.  508. 

6.  No  contract  founded  on,  or  growing  out  of,  an  un- 
lawful act,  can  be  enforced.  Leavitt  v.  Palmer,  3  N.  Y. 
19.  See  Staples  v.  Gould,  9  N.  Y.  520;  and  16  N.  Y. 
508. 

Good  mixed  with  bad  in  a  contract.  Whei'e  a  separation 
can  be  made,  the  good  shall  stand ;  except, 

1.  When  a  statute,  by  its  express  terms,  declares  the 
whole  deed  void ;  or, 

2.  Where  there  is  some  all-pervading  vice,  as  fraud. 
Curtis  V.  Leavitt,  15  N.  Y.  9,  97. 

An  original  illegal  agreement  being  void  for  illegality,  a 
new  contract,  seeking  to  carry  out  any  of  its  provisions, 
is  also  void.     4  N.  Y.  449. 

Even  though  the  new  contract  is  founded  on  a  further 
distinct  consideration.     Id. 
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Under  what  circumstances  a -third  party  may  avail,  him- 
self ofi'such  defence;    See  6  N.  Y.  508. 

When  the  act  is  to  be  done  in  another  state,  and  is 
simply  in  violation  of  the  law  of  such  state,  and  not  posi- 
tively immoral  in  its  nature,  it  not  appearing  that  the 
parties  were  cognizant  of  the  law  violated,  the  contract  is 
valid.    Merchants'  Bank  v.  Spaulding,  9  N.  Y.  53. 

Concerning  a  lottery  in  another  State.  A  bond  to  se- 
cure compliance  in  another  state  with  the  requirements  of 
law  therein,  is  valid  here  by  comity,  if  the  object  is  not 
plainly  contrary  to  morality.  Hyde  v.  Goodnow,  3  N.  Y. 
266. 

And  it  is  thus,  though  the  act  would  have  been  illegal 
if  it  were  to  be  performed  in  this  state.    Id. 

Mere  knowledge  of  an  illegal  intent  on  the  part  of  the 
party  purchasing  does  not  per  se  render  the  seller  a  partici- 
pant in  the  subsequent  illegal  act  of  the  other  party.  Tracy 
V.  Talmage,  14  N.  Y.  162.  S.  P.  15  N.  Y.  9.  See  also  9 
N.  Y.  53. 

The  vendor  of  stocks,  knowing  the  purposed  illegal  in- 
tended use  thereof  by  the  vendee,  may  recover  the  value 
of  the  stocks  on  an  implied  assumpsit.    Id. 

Illegal  and  void.  A  contract  being  not  only  void,  but 
illegal,  no  recovery  can  be  had  for  value  parted  with,  upon 
it.    Peck  V.  Burr,  10  N.  Y.  294. 

VERDICT— IN  PRACTICE. 

The  unanimous  decision  made  by  a  jury  and  reported 
to  the  court  on  the  matters  lawfully  submitted  to  them 
in  the  course  of  a  trial  of  a  cause. 

A  general  verdict  is  one  by  which  the  jury  pronounce 
at  the  same  time  on  the  fact  and  the  law,  either  in  favor 
of  the  plaintiff  or  defendant.  Coke,  Litt.  228;  4  Black- 
stone,  Comm.  461.  The  jury  may  find  such  a  verdict 
whenever  they  think  fit  to  do  so. 

A  partial  verdict  in  a  criminal  case,  is  one  by  which  the 
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jury  acquit  the  defendant  of  a  part  of  the  accusation 
against  him,  and  find  him  guilty  of  the  residue. 

The  following  are  examples  of  this  kind  of  a  verdict, 
namely :  when  they  acquit  the  defendant  on  one  count  and 
find  him  guilty  on  another,  which  is  indeed  a  species  of 
general  verdict,  as  he  is  generally  acquitted  on  one  charge 
and  generally  convicted  on  another ;  when  the  charge  is  of 
an  offence  of  a  higher,  and  includes  one  of  an  inferior 
degree,  the  jury  may  convict  of  the  less  atrocious  by  find- 
ing a  partial  verdict.  Thus,  upon  an  indictment  for  bur- 
glary, the  defendant  may  be  convicted  of  larceny  and  ac- 
quiited  of  the-  necturnali'  entry;  upoa  ar^  indictment  for 
murder,  he  may  be  convicted  of  manslaughter;  robbery 
may  be  softened  to  simple  larceny ;  a  battery  into  a  cona- 
mon  assault,  i  Chitty,  Crim.  Law,  638,  and  the  cases 
there  cited. 

A  privy  verdict  is  one  delivered  privily  to  a  judge  out 
of  court.  A  verdict  of  this  kind  is  delivered  to  the  judge 
after  the  jury  have  agreed,  for  the  convenience  of  the  jury, 
who,  after  having  given  it,  separate.  This  verdict  is  of  no 
force  whatever ;  and  this  practice,  being  exceedingly  liable 
to  abuse,  is  seldom  if  ever  allowed  in  the  United  States. 
The  jury,  however,  are  allowed  in  some  states,  in  certain 
cases,  to  seal  their  verdict  and  return  it  into  court,  as,  for 
example,  where  a  verdict  is  agreed  upon  during  the  ad- 
journment of  the  court  for  the  day. 

A  public  verdict  is  one  delivered  in  open  court.  This 
verdict  has  its  full  effect,  and  unless  set  aside  is  conclu- 
sive on  the  facts,  and,  when  judgment  is  rendered  upon 
it,  bars  all  future  controversy,  in  personal  actions.  A 
private  verdict  must  afterwards  be  given  publicly  in  order 
to  give  it  any  effect. 

A  special  verdict  is  one  by  which  the  facts  of  the  case 
are  put  on  the  record,  and  the  law  is  submitted  to  the 
judges.  I  Litt  Ky.  376;  i  Jer.  176;  4  Rand.  Va.  504; 
I  Hen.  &  N.  Va.  235 ;  i  Wash.  C.  C.  499;  2  Mas.  C.  C.  31. 
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The  general  rule  is  for  the  jury  to  render  their  verdict  to 
the  judge  in  the  presence  of  the  parties.  That  presence 
is  not,  however,  absolutely  necessary,  nor  need  the  plaintiff 
be  called,  when  they  return  to  the  bar  to  deliver  it.  But 
the  judge  is  the  only  party  who  can  properly  receive  it, 
unless  a  sealed  verdict  has  been  permitted.  When  that  is 
the  case,  the  sealed  verdict  is  brought  in  by  the  foreman, 
to  the  court,  on  the  following  morning,  and  handed  to 
the  judge.     Green  v.  Bliss,   12  How.  N.  Y.  428. 

VERDICT— CORRECTIONS    OR    ADDITIONS,    AVHERE    AD- 
MISSIBI^E. 

If  the  verdict  be  returned  in  open  court,  and  in  the  pres- 
ence of  counsel,  and  the  jury,  as  is  often  the  case,  have 
fallen  into  manifest  error,  at  the  time  the  verdict  is  ren- 
dered is  the  proper  period  for  its  correction.  By  a  recon- 
sideration of  such  errors,  under  the  direction  of  the  judge, 
much  subsequent  trouble,  and  possibly  the  necessity  of  a 
new  trial,  may  be  obviated.  This  observation  of  course 
assumes,  that  the  errors  in  question  have  arisen,  from  a 
manifest  misapprehension,  on  the  part  of  the  jury,  as  to 
the  extent  of  their  functions,  or  as  to  the  real  nature 
of  the  questions  submitted  to  them.  If  any  purely 
technical  errors  have  been  committed,  the  defect  may 
be  even  cured  by  subsequent  amendment,  when  there 
is  no  doubt  of  their  real  intention.  Burhaus  v.  Tib- 
bets,  7  How.  N.  Y.  21 ;  Williams  v.  Willis,  7  Abb.  N.  Y.  90. 
But,  if  there  is  the  slightest  doubt  upon  the  subject,  or 
upon  what  transpires  at  the  trial,  none  should  be  allowed. 
Burhaus  v.  Tibbets,  supra. 

And  it  cannot  be  changed  in  substance,  however  erro- 
neous it  may  be.  United  States  Trust  Company  v.  Har- 
ris, 2  Bosw.  N.  Y.  75. 

VERDICT— GENERAL   CHARACTERISTICS   OF. 

A  verdict,  when  rendered,  cures  all  minor  defects  in  the 
pleadings    and    proceedings,    not    previously    impeached. 
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Dias  V.  Short,  i6  How.  N.  Y.  322  (324)-;   Brown  v.  Har- 
mon, 21  Barb.  N.  Y.  508. 

The  fact  that  the  jury  have  found  for  either  party,  on  a 
special  issue,  the  facts  being  admitted,  does  not  render  it  a 
special  verdict,  but,  taken  with  the  admission,  it  entitles 
the  party  to  judgment,  without  further  application  to  the 
court.  WilHams  v.  Willis,  7  Abb.  N.  Y.  90.  Nor  will  a 
mere  finding  of  the  jury  upon  special  questions,  when  in- 
complete in  its  nature,  give  the  verdict  the  character  of  a 
special  verdict.  McCracken  v.  Cholwell,  4  Seld.  N.  Y. 
133;    Manning  v.  Monaghan,  23  N.  Y.  539. 

A  special  verdict  need  not  be  found  in  the  precise  terms 
in  which  it  ultimately  comes  up  for  further  adjudica- 
tion, but  its  form  may  be  subsequently  settled.  All 
important  questions  of  fact,  must,  however,  be  regularly 
submitted  to  the  jury,  and  passed  upon  by  them  at  the 
time,  and  their  finding  must  be  reduced  into  writing,  filed 
with  the  clerk,  and  entered  upon  the  minutes. 

A  special  verdict  need  not  contain  facts  admitted  by  the 
pleadings.  All  facts,  however,  necessary  to  enable  the 
court  to  render  a  proper  judgment,  must  be  found  in  terms, 
and  cannot  be  supplied  by  inference,  or  examination  into 
the  evidence.  The  special  verdict  should  find  all  facts 
requisite  to  enable  the  court  to  give  the  proper  judgment, 
upon  looking  at  the  pleadings  and  verdict  alone.  Eiseman 
V.  Swan,  6  Bosw.  N.  Y.  668 ;  Williams  v.  Willis,  7  Abb. 
N.  Y.  90 ;  Barto  v.  Himro,  4  Seld.  N.  Y.  483 ;  Sisson  v. 
Barrett,  2  Comst.  N.  Y.  406. 

If  a  special  verdict  only  be  taken,  and  that  verdict  does 
not  dispose  of  all  the  material  issUes,  the  court,  at  general 
term,  will  not  entertain  the  case,  but  will  order  a  new  trial. 
6  Bosw.  N.  Y.  668. 

If  no  general  verdict  be  rendered,  but  merely  special 
findings,  not  covering  the  whole  case,  it  will  be  a  mistrial. 
Such  special  findings  standing  alone,  are  not  sufficient  to 
constitute  it  a  special  verdict.     23  N.  Y.  539. 
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A  general  verdict  is  usually  given  orally,  but,  where  par- 
ticular questions  of  fact  are  submitted  to  the  jury,  their 
finding  must  be  in  writing  and  filed  with  the  clerk,  and 
entered  on  the  minutes. 

As  to  the  right  of  the  court  to  submit  such  question,  and 
to  control  the  requests  of  the  parties,  as  to  the  nature  of 
those  which  are  to  be  passed  upon,  see  Partridge  v.  Gil- 
bert, 3  Duer,  N.  Y.  184  (200). 

If  the  special  findings  be  in  favor  of  the  defendant,  and 
therefore  inconsistent  with  a  general  assessment  of  dam- 
ages, claimed  by  the  plaintiff,  judgment  cannot  be  ren- 
dered.    4  Duer,  N.  Y.  439  (448). 

In  replevin  against  several  defendants,  the  jury  may 
find,  as  against  one  or  more,  and  need  only  assess  the  dam- 
ages generally.     17  Barb.  N.  Y.  446. 

A  verdict,  subject  to  the  opinion  of  the  court,  may  be 
taken  for  either  party.  It  is,  however,  only  proper  in  cases 
where,  upon  the  trial,  there  is  no  real  contest  of  fact.  If 
there  be  any  conflict  of  evidence,  a  verdict  of  this  nature 
cannot  properly  be  rendered,  nor  can  one  be  taken,  in  con- 
nection with  exceptions  raised  at  the  trial.  If  attempted, 
and  a  judgment  inconsistent  with  the  verdict  be  awarded, 
it  will  be  a  mistrial.  Gilbert  v.  Beach,  16  N.  Y.  606;  Cobb 
V.  Cornish,  16  Id.  602;  15  How.  N.  Y.  409;  6  Abb.  N.  Y. 
129;  Clark  V.  Dearborn,  6  Duer,  N.  Y.  309;  Hull  v. 
Wheeler,  7  Abb.  N.  Y.  411;  Bangs  v.  Palmer,  16  How. 
N.  Y.  542 ;  Havemeyer  v.  Cunningham,  8  Abb.  N.  Y.  i ; 
Sackett  v.  Spencer,  29  Barb.  N.  Y.  iSo;  Sharp  v.  Whip- 
ple, 3  Bosw.  N.  Y.  474  (477)  ;  Purvis  v.  Coleman,  i 
Bosw.  N.  Y.  321 ;  Bell  v.  Shibley,  33  Barb.  N.  Y.  610. 
See  also,  as  to  such  a  verdict,  in  connection  with  special 
findings  not  disposing  of  the  whole  case,  Eiseman  v.  Swan, 
6  Bosw.  N.  Y.  668. 

But  the  mere  taking  of  a  verdict  in  this  form  may  not 
amount  to  a  mistrial,  when  judgment  is  ultimately  ren- 
dered according  to  the  verdict,  after  hearing  the  excep- 
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tions  of  the  unsuccessful  party.     City  Bank  of  Brooklyn 
V.  McChesney,  20  N.  Y.  240. 

A  verdict  of  this  nature  must  be  a  complete  disposition 
of  the  case.  It  cannot  be  rendered  for  an  assumed  sum, 
to  be  afterwards  settled  by  a  reference,  if  the  court  at  gen- 
eral term  sustain  the  right  of  the  plaintiff.  Buchanan  v. 
Cheesebrough,  5  Duer,  N.  Y.  238. 

If  a  general  verdict  of  this  nature  be  taken,  in  connec- 
tion with  special  findings,  the  whole  case  must  be  taken  as 
admitted.  The  defendant  cannot  claim,  on  the  hearing, 
that  the  issues  of  fact  were  not  found  in  favor  of  the 
plaintiff.  The  verdict  is,  on  the  contrary,  conclusiv-e,  exr 
cept  so  far  as  the  special  finding  may  control  it.  Sharp  v. 
Whipple,  3  Bosw.  N.  Y.  474 ;  Purvis  v.  Coleman,  i  Bosw. 
N.  Y.  321. 

And,  when  such  a  verdict  has  been  taken,  it  has  been 
held  that  the  court  will  draw  in  support  of  it,  every  infer- 
ence which  the  jury  would  have  been  justified  in  drawing. 
Williams  v.  Insurance  Company  of  North  America,  i 
Hilt.  N.  Y.  345. 

And  any  verdict  of  a  jury,  on  a  question  of  fact  duly 
submitted  to  them,  is,  as  a  general  rule,  conclusive,  if  there 
be  evidence  to  support  it,  even  although  it  be  manifestly 
unsatisfactory.  The  principle  is  elementary,  and  scarcely 
needs  the  citation  of  cases  to  support  it.  The  following 
may,  however,  be  noticed  as  some  of  those  in  which  it  has 
been  sustained  :  See  Bennett  v.  Scutt,  18  Barb.  N.  Y.  347  ; 
Adsit  V.  Wilson,  7  How.  N.  Y.  64;  Kasson  v.  Mills,  8 
EIow.  N.  Y.  377;  Mann  v.  Witbeck,  17  Barb.  N.  Y.  388 
(390)  ;  Needles  v.  Howard,  i  E.  D.  Smith,  N.  Y.  54;  Heim 
V.  Wolf,  Id.  70 ;  Catlin  v.  Grote,  4  E.  D.  Smith,  N.  Y.  296 
(305)  ;  Coddington  v.  Carnley,  2  Hilt.  N.  Y.  528;  Gard- 
ner V.  Ryerson,  19  How.  N.  Y.  108 ;  Anonymous,  3  Abb. 
N.  Y.  102  (103) ;  Conkling  v.  Thomson,  29  Barb.  N.  Y. 
218 ;  WilHams  v.  Vanderbilt,  29  Barb.  N.  Y.  491 ;  Mackey 
V.  New  York  Central  Railroad-  Company,  27  Barb.  N.  Y. 
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528 ;  Bronson  v.  Wiman,  4  Seld.  N.  Y.  182  ( 189) ;  Erben 
V.  Lorillard,  23  Barb.  N.  Y.  82;  Wilcox  v.  Green,  23 
Barb.  N.  Y.  639;  Hart  v.  Potter,  4  Duer,  N.  Y.  458; 
French  v.  White,  5  Duer,  N.  Y.  254 ;  Whiting  v.  Otis,  i 
Bosw.  N.  Y.  420 ;  Ward  v.  Forrest,  20  How.  N.  Y.  465 ; 
Gould  V.  Rumsey,  21  How.  N.  Y.  97;  Heritage  v.  Hall, 
33  Barb.  N.  Y.  347.  See,  however,  as  to  a  verdict  mani- 
festly against  evidence,  5  Bosw.  N.  Y.  312;   12  Abb.  N.  Y. 

143- 

A  court  will  refuse  to  set  aside  a  verdict  on  the  ground 
of  excessive  damages,  unless  it  is  shown  that  the  jury  was 
actuated  by  serious  mistake,  passion,  prejudice,  partiality 
or  corruption.  9  Johns.  R.  45 ;  20  Barb.  N.  Y.  282 ;  3 
G.  &  Wat.  on  New  Trials,  11 34;  15  N.  Y.  415;  8  Gray, 
45 ;  56  Barb.  N.  Y.  425 ;  45  N.  Y.  113. 

Court  may  refuse  to  receive  verdict  which  is  not  such 
as  jury  may  legally  render,  and  before  it  is  recorded  may 
send  jury  back  to  reconsider  it.     118  N.  Y.  383. 

On  trial  of  action  where  there  are  several  defendants, 
whether  all  served  with  process  or  not,  the  verdict 
should  be  rendered,  all  proved,  jointly  liable.  121  N.  Y. 
194. 

Objections  to  the  form  of  a  jury's  verdict  must  be  made 
when  jury  comes  in,  and  before  it  is  recorded.  99  N.  Y. 
517.  If  conclusion  of  a  jury  be  justified  by  either  of  two 
interpretations  of  the  evidence,  the  verdict  cannot  be  im- 
peached by  showing  that  part  preceded  on  one  interpre- 
tation and  part  on  another.     96  N.  Y.  614. 

Where  no  objection  is  interposed  to  proof  as  to  damages 
claimed  in  complaint,  motion  to  deduct  them  from  verdict 
is  too  late.  95  N.  Y.  i .  Where  a  trial  court  has  power  to 
amend  a  general  verdict  for  plaintiff  by  inserting  the 
amount  claimed.     119  N.  Y.  166. 

Where  each  party  asks  that  verdict  be  directed  in  his 
fa.vor,  and  after  decision  unsuccessful  party  asks  that  case 
be  sent  to  a  jury  without  stating  any  question  of  fact  he 
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desires  submitted,  denial  of  motion  is  not  error.  115  N.  Y. 
556. 

Where  both  parties  on  a  trial,  request  direction  of  ver- 
dict, and  neither  asks  to  go  to  a  jury  on  any  question,  and 
a  verdict  is  directed,  every  fact  sufficiently  supported  by 
evidence  will  be  presumed  to  have  been  found  in  favor  of 
the  successful  party.     122  N.  Y.  652. 

A  request  to  go  to  the  jury,  made  after  the  rendering  of 
a  verdict,  directed  by  the  court,  is  too  late.  122  N.  Y. 
667. 

VERDICT— DIRECTING. 

In  a  case  triable  by  a  jury,  the  direction  of  a  verdict  is 
only  justified  where  the  evidence  conclusively  establishes 
the  right  of  the  party  in  whose  favor  it  is  made,  so  that  a 
verdict  against  him  would  be  set  aside  as  against  evidence. 
103  N.  Y.  341 ;   105  Id.  171 ;   119  Id.  459. 

Direction  of  verdict,  requested  on  specific  grounds  and 
also  generally,  may  be  sustained  on  appeal  on  any  grounds 
which  the  case  presents.     121  N.  Y.  213. 

Where  defendant  excepts  to  direction  of  verdict  for 
plaintiff,  but  makes  no  request  to  go  to  jury,  he  loses  his 
right  to  assail  judgment,  on  ground  that  there  were  ques- 
tions of  fact  for  a  jury.     102  N.  Y.  650. 

Where  the  court  directs  a  verdict,  to  present  the  objec- 
tion on  appeal,  that  there  were  questions  of  fact  for  a 
jury,  it  is  not  necessary  to  request  that  every  fact  be  so 
submitted.     118  N.  Y.  297. 

Where  each  party  asks  that  verdict  be  ordered  for  him, 
and  neither  party  asks  to  go  to  jury  on  question  of  fact, 
court  may  find  on  the  facts,  and  if  there  is  any  evidence  to 
sustain  the  finding  it  is  conclusive.     113  N.  Y.  222. 

Where  no  motion  was  made  for  a  nonsuit,  or  to  direct 
a  verdict,  the  general  term  has  no  power  to  set  aside  a  ver- 
dict, however  unjust  it  may  be.  105  N.  Y.  648;  i  Silver- 
nail,  N.  Y.  395.    It  is  generally  erroneous  to  direct  a  verdict 
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subject  to  the  opinion  of  the  general  term,  when  excep- 
tions have  been  taken.     ii8  N.  Y.  231. 

Where  no  exception  is  taken  at  the  trial  to  direction 
of  verdict,  and  no  objection  raised  to  the  power  of  gen- 
eral term  to  hear  the  case,  such  objections  will  be  deemed 
waived.     Id. 

-WITNESS. 

A  witness  is  a  person  who  testifies  under  oath  or 
affirmation  as  to  his  knowledge  of  facts  in  a  court  of  jus- 
tice. The  attendance  of  a  witness  is  secured  by  a  sub- 
poena, or  by  an  attachment  for  contempt  if  he  fails  to  obey 
the  subpoena.     See  Subpoena,  duces  tecum. 

WITNESSES— COMPETENCY  OF,  AND  EVIDENCE  IN  CER- 
TAIN CASES. 

The  New  York  Code  of  Civil  Procedure,  section  828, 
provides  that  no  witness  is  to  be  excluded  by  reason  of  in- 
terest.    This  section  reads  as  follows : 

Except  as  otherwise  specially  prescribed  in  this  title,  a 
person  shall  not  be  excluded  or  excused  from  being  a  wit- 
ness, by  reason  of  his  or  her  interest  in  the  event  of  an 
action  or  special  proceeding ;  or  because  he  or  she  is  a  party 
thereto;  or  the  husband  or  wife  of  a  party  thereto,  or  of 
a  person  in  whose  behalf  an  action  or  special  proceeding  is 
brought,  prosecuted,  opposed,  or  defended. 

The  New  York  Code  of  Civil  Procedure,  section  829, 
provides  when  party,  etc.,  cannot  be  examined.  This  sec- 
tion reads  as  follows : 

Upon  the  trial  of  an  action,  or  the  hearing  upon  the 
merits  of  a  special- proceeding,  a  party  or  a  person  inter- 
ested in  the  event,  or  a  person  from,  through  or  under 
whom  such  a  party  or  interested  person  derives  his  inter- 
est or  title,  by  assignment  or  otherwise,  shall  not  be  exam- 
ined as  a  witness,  in  his  own  behalf  or  interest,  or  in  be- 
hal'f  of  the  party  succeeding  to  his  title  or  interest,  against 
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the  executor,  administrator,  or  survivor  of  a  deceased  per- 
son, or  the  committee  of  a  lunatic,  or  a  person  deriving  his 
title  or  interest  from,  through,  or  under  a  deceased  person 
or  lunatic,  by  assignment  or  otherwise ;  concerning  a  per- 
sonal transaction  or  communication  between  the  witness 
and  the  deceased  person  or  lunatic;  except  where  the  ex- 
ecutor, administrator,  survivor,  committee,  or  person  so 
deriving  title  or  interest  is  examined  in  his  own  behalf, 
or  the  testimony  of  the  lunatic  or  deceased  person  is  given 
in  evidence,  concerning  the  same  transaction  or  communi- 
cation. A  person  shall  not  be  deemed  interested  for  the 
purposes  of  this  section  by  reason  of  being  a  stockholder 
or  officer  of  any  banking  corporation  which  is  a  party  to 
the  action  or  proceeding  or  interested  in  the  event  thereof. 

The  New  York  Code  of  Civil  Procedure,  section  830, 
has  the  following  provision  relating  to  husband  and  wife 
of  party  as  a  witness.    This  section  reads  as  follows : 

"  Where  a  party  or  witness  has  died  or  become  insane 
during  the  trial  of  an  action,  or  the  hearing  upon  the 
merits  of  a  special  proceeding,  the  testimony  of  the  de- 
cedent or  insane  person,  or  of  any  person  who  is  ren- 
dered incompetent  by  the  provisions  of  the  last  section, 
taken  or  read  in  evidence  at  the  former  trial  or  hearing, 
may  be  given  or  read  in  evidence  at  a  new  trial  or  hearing, 
or  upon  any  subsequent  trial  or  hearing,  of  the  same  sub- 
ject matter  in  an  action  or  special  proceeding  between  the 
same  parties  who  were  parties  to  such  former  trial  or 
hearing  or  their  legal  representatives,  by  either  party  to 
such  new  trial  or  hearing  or  to  such  subsequent  action  or 
special  proceeding,  subject  to  any  other  legal  objection 
to  the  competency  of  the  witness,  or  to  any  other  legal 
objection  to  his  testimony  or  any  question  put  to  him. 
The  original  stenographic  notes  of  such  testimony  taken 
by  a  stenographer,  who  has  since  died  or  become  incom- 
petent, may  be  so  read  in  evidence  by  any  person  whose 
competency  to  read  the  same  accurately  is  established  to 

566 


THE  TRIAL  LAWYERS'  ASSISTANT. 

the  satisfaction  of  the  court,  or  officer,  presiding  at  the  trial 
of  such  action  or  special  proceeding. 

The  New  York  Code  of  Civil  Procedure,  section  831, 
provides  when  husband  and  wife  are  not  competent  wit- 
nesses.   This  section  reads  as  follows : 

A  husband  or  wife  is  not  competent  to  testify  against 
the  other,  upon  the  trial  of  an  action,  or  the  hearing  upon 
the  merits  of  a  special  proceeding,  founded  upon  an  alle- 
gation of  adultery,  except  to  prove  the  marriage  or  dis- 
prove the  allegation  of  adultery.  A  husband  or  wife  shall 
not  be  compelled,  or  without  the  consent  of  the  other  if 
living,  allowed  to  disclose  a  confidential  communication 
made  by  one  to  the  other  during  marriage.  In  an  action 
for  criminal  conversation,  the  plaintiff's  wife  is  not  a  com- 
petent witness  for  the  plaintiff,  but  she  is  a  competent 
witness  for  the  defendant,  as  to  any  matter  in  controversy ; 
except  that  she  cannot,  without  the  plaintiff's  consent,  dis- 
close any  confidential  communication  had  or  made  between 
herself  and  the  plaintiff. 

The  New  York  Code  of  Civil  Procedure,  section  832, 
provides  that  a  conviction  for  crime  shall  not  exclude 
witness,  and  also  provides  how  conviction  may  be  proved. 
This  section  reads  as  follows : 

A  person,  who  has  been  convicted  of  a  crime,  or  misde- 
meanor is,  notwithstanding  a  competent  witness  in  a  civil 
or  criminal  action  or  special  proceeding;  but  the  convic- 
tion may  be  proved,  for  the  purpose  of  affecting  the  weight 
of  his  testimony,  either  by  the  record,  or  by  his  cross- 
examination,  upon  which  he  must  answer  any  question, 
relevant  to  that  inquiry;  and  the  party  cross-examining 
him  is  not  concluded,  by  his  answer  to  such  a  question. 

The  New  York  Code  of  Civil  Procedure,  section  833, 
provides  that  clergymen,  etc.,  not  to  disclose  confessions. 
This  section  reads  as  follows : 

A  clergyman,  or  other  minister  of  any  religion,  shall  not 
be  allowed  to  disclose  a  confession  made  to  him,  in  hij 
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professional  character,  in  the  course  of  discipline,  enjoined 
by  the  rules  or  practice  of  the  religious  body,  to  which 
he  belongs. 

The  New  York  Code  of  Civil  Procedure,  section  834, 
provides  that  a  physician  shall  not  disclose  professional 
information.    This  section  reads  as  follxjws : 

A  person,  duly  authorized  to  practice  physic  or  surgery, 
shall  not  be  allowed  to  disclose  any  informatioil  which  he 
acquired  in  attending  a  patient,  in  a  professional  capacity, 
and  which  was  necessary  to  enable  him  to  act  in  that 
capacity. 

The  New  York  Code  of  Civil  Procedure,  section  835, 
provides  that  attorneys  and  counsellors  shall  not  disclose 
communications.     This  section  reads  as  follows : 

An  attorney  or  counsellor-at-law  shall  not  be  allowed  to 
disclose  a  communication,  made  by  his  client  to  him,  or 
his  advice  given  thereon,  in  the  course  of  his  professional 
employment. 

The  New  York  Code  of  Civil  Procedure,  section  836, 
provides  for  the  application  of  the  last  three  sections,  and 
reads  as  follows : 

'  The  last  three  sections  apply  to  any  examination  of  a 
person  at  a  witness  unless  the  provisions  thereof  are  ex- 
pressly waived  upon  the  trial  or  examination  by  the  person 
confessing,  the  patient  or  the  client.  But  a  physician  or 
surgeon  may  upon  a  trial  or  examination  disclose  any  in- 
formation as  to  the  mental  or  physical  condition  of  a  pa- 
tient, who  is  deceased,  which  he  acquired  in  attending 
such  patient  professionally,  except  confidential  communi- 
cations and  such  facts  as  would  tend  to  disgrace  the  mem- 
ory of  the  patient,  when,  the  provisions  of  section  eight 
hundred  and  thirty-four  have  been  expressly  waived  on 
such  trial  or  examination  by  the  personal  representatives 
of  the  deceased  patient,  or  if  the  validity  of  the  last  will 
and  testament  of  such  deceased  patient  is  in  question,  by  the 
executor  or  executors  named  in  said  will,  or  the  suTviv- 
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ing  husband,  widow  or  any  heir-at-law  or  any  of  the  next 
of  kin,  of  such  deceased  or  any  other  party  in  interest. 
But  nothing  herein  contained  shall  be  construed  to  dis- 
qualify an  attorney  in  the  probate  of  a  will  heretofore  exe- 
cuted or  offered  for  probate  or  hereafter  to  be  executed  or 
offered  for  probate  from  becoming  a  witness,  as  to  its 
preparation  and  execution  in  case  such  attorney  is  one  of 
the  subscribing  witnesses  thereto.     In  an  action  for  the 
recovery  of  damages  for  a  personal  injury  the  testimony 
of  a  physician  or  surgeon  attached  to  any  hospital,  dis- 
pensary or  other  charitable  institution  as  to  information 
which  he  acquired  in  attending  a  patient  in  a  professional 
capacity,  at  such  hospital,  dispensary,  or  other  charitable 
institution  shall  be  taken  before  a  referee  appointed  by  a 
judge  of  the  court  in  which 'SUch  action  is  pending;  pro- 
vided, however,  that  any  judge  of  said  court  at  any  time 
in   his   discretion   may,   notwithstanding    such   deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  exami- 
nation of  such  physician  or  surgeon  upon  the  trial  of  the 
action.     In  such  a  case  a  copy  of  the  order  shall  be  served 
together  with  the  subpoena.     Sections  eight  hundred  and 
seventy-two,  eight  hundred  and  seventy-three,  eight  hun- 
dred  and   seventy-four,   eight   hundred   and   seventy-five, 
eight  hundred  and  seventy-six,  eight  hundred  and  seventy- 
nine,  eight  hundred  and  eighty,  eight  hundred  and  eighty- 
four  and  eight  hundred  and  eighty-six  of  this  code  apply 
to  the  examination  of  a  physician  or  surgeon  as  prescribed 
in  this  section.    The  waivers  herein  provided  for  must  be 
made  in  open  court  on  the  trial  of  the  action,  or  proceed- 
ing, and  a  paper  executed  by  a  party  prior  to  the  trial, 
providing  for  such  waiver  shall  be  insufficient  as  such  a 
waiver.     But  the  attorneys  for  the  respective  parties,  may 
prior  to  the  trial,  stipulate  for  such  waiver,  and  the  same 
shall  be  sufficient  therefor. 

The  New  York  Code  of  Civil  Procedure,  section  837, 
provides  that  a  witness  shall  not  be  excused  from  testify- 
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ing  on  the  ground  only  that  the  answer  may  tend  to  estab- 
Hsh  the  fact  that  he  owes  a  debt,  or  is  otherwise  subject  to 
a  civil  suit,  etc.    This  section  reads  as  follows : 

A  competent  witness  shall  not  be  excused  from  answer- 
ing a  relevant  question,  on  the  ground  only  that  the  an- 
swer may  tend  to  establish  the  fact  that  he  owes  a  debt, 
or  is  otherwise  subject,  to  a  civil  suit.  But  this  provision 
does  not  require  a'- witness  to  give  an  answer,  W'hich  will 
tend  to  accuse  himself  of  a  crime  or  misdemeanor, 
or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does  it 
vary  any  other  rule,  respecting  the  examination  of  a 
witness. 

The  New  York  Code  of  Civil  Procedure,  section  838, 
provides  that  the  evidence  of  party  may  be  rebutted,  and 
reads  as  follows : 

The  testimony  of  a  party,  taken  at  the  iiistance  of  the 
adverse  party,  orally  or  by  deposition,  may  be  rebutted 
by  other  evidence. 

The  New  York  Code  of  Civil  Procedure,  section  839, 
relating  to  an  admission  by  member  of  corporation,  reads 
as  follows : 

The  admission  of  a  member  of  an  aggregate  corpora- 
tion, who  is  not  a  party,  shall  not  be  received  as  evidence 
against  the  corporation,  unless  it  was  made  concerning  and 
while  engaged  in  a  transaction,  in  which  he  was  the  au- 
thorized agent  of  the  corporation.- 

The  New  York  Code  of  Civil  Procedure,  section  840, 
provides  that  seal  is  only  presumptive  evidence  of  consid- 
eration, and  reads  as  follows : 

A  seal  upon  an  executory  instrument,  hereafter  exe- 
cuted, is  only  presumptive  evidence  of  a  sufficient  consid- 
eration, which  may  be  rebutted,  as  if  the  instrument  was 
not  sealed. 

The  New  York  Code  of  Civil  Procedure,  section  841, 
provides  that  presumption  of  death  arises  in  certain  cases 
upon  proof  of  absence  of  person  for  seven  years,  etc. 
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WITNESSES— DEPOSITIONS  OF. 

Deposition.  The  testimony  of  a  witness  reduced  to 
writing,  in  due  form  of  law,  by  virtue  of  a  commission 
or  other  authority  of  a  competent  tribunal,  or  according 
to  the  provisions  of  some  statute  law,  to  be  used  on  the 
trial  of  some  question  of  fact  in  a  court  of  justice. 

Depositions  were;  not  formerly  admitted  in  common-law 
■courts,  ajid  were  afterwards  admitted  from  necessity, 
where  the  oral  testimony  of  a  witness  could  not  be  ob- 
tained. But  in  courts  of  chancery  this  is  generally  the  only 
testimony  which  is  taken.  Adams,  Equity,  363.  In  some 
of  the  United  States,  however,  as,  for  instance,  in  Con- 
necticut, both  oral  testimony  and  depositions  are  used, 
the  same  as  in  courts  of  common  law.  Swift, 
Dig.  277. 

In  criminal  cases,  in  the  United  States,  depositions  can- 
not be  used  without  the  consent  of  the  defendant.  3  Green- 
leaf,  Ev.  §  II ;  15  Miss.  475;  4  Ga.  335. 

The  Constitution  of  the  United  States  provides  that  in 
all  criminal  prosecutions  "  the  accused  shall  enjoy  the  right 
to  be  confronted  with  the  witnesses  against  him."  Amend, 
of  Const,  art.  6.  This  principle  is  recognized  in  the  con- 
stitutions or  statutes  of  most  of  the  states  of  the  Union. 
3  Greenleaf,  Ev.  §  11 ;  Const,  of  Ohio,  art  i,  §  10;  Const. 
of  Conn.  art.  i,  §  9,  etc. 

In  some  of  the  states,  provision  is  made  for  the  taking 
of  depositions  by  the  accused.  Conn.  Comp.  Stat.  art. 
6,  §  162;  3  Greenleaf,  Ev.  §  11. 

Provision  has  been  made  for  taking  depositions  to  be 
used  in  civil  cases,  by  an  act  of  congress  and  by  statute  in 
most  of  the  states. 

Some  of  the  statutes  of  the  several  states  provide  that 
courts  may  issue  commissions  to  take  depositions;  others, 
that  the  parties  may  take  them  by  giving  notice  of  the 
time  and  place  of  taking  the  deposition  to  the  opposite 
party.     The  privilege  of  taking  them  is  generally  limited 
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to  cases  where  the  witness  lives  out  of  the  state  or  at  a  dis- 
tance from  the  court,  or  where  he  is  sick,  aged,  about  to 
leave  the  state,  or  where,  from  some  other  cause,  it  would 
be  impossible  or  very  inconvenient  for  him  to  attend  in 
person.  If  the  deposition  is  not  taken  according  to  the 
requirements  of  the  statute  authorizing  it,  it  will,  on  ob- 
jection being  made  by  the  opposite  party,  be  rejected. 

The  New  York  Code  of  Civil  Procedure,  section  879, 
provides  that  a  deposition  may  be  taken  by  consent,  and 
reads  as  follows : 

The  parties  to  an  action  may  stipulate  in  writing  that 
the  deposition  of  a  competent  witness,  to  be  used  therein, 
may  be  taken  before  a  judge  or  referee  at  a  time  and  place 
specified  in  the  stipulation,  either  orally,  or  upon  inter- 
rogatories to  be' agreed  upon  in  like'marmer.  The  witness 
may  be  subpoenaed  to  attend  the  examination  as  upon  a 
trial,  and  the  judge  or  referee  may  take  his  deposition,  as 
if  an  order  had  been  made  by  the  court  directing  it  to  be 
so  taken.  But  this  section  does  not  apply  to  a  case  speci- 
fied in  section  eight  hundred  and  seventy-seven  of  this  act. 
(This  section  relates  to  deposition  of  prisoner.) 

The  New  York  Code  of  Civil  Procedure,  section  880, 
provides  manner  of  taking  and  returning  deposition,  and 
reads  as  follows : 

The  examination  of  a  party,  or  an  expected  party,  is 
subject  to  the  same  rules  as  if  he  was  examined  upon  the 
trial.  The  judge  or  referee,  upon  every  other  examina- 
tion taken  as  prescribed  in  this  article,  must  insert  therein 
every  answer  or  declaration  of  the  person  examined,  which 
either  party  requires  to  be  inserted.  The  deposition,  when 
completed,  must  be  carefully  read  to  and  subscribed  by 
the  person  examined;  must  be  certified  by  the  judge  or 
referee  taking  it ;  and,  within  ten  days  thereafter,  must  be 
filed  in  the  office  of  the  clerk ;  or,  if  no  action  is  pending, 
in  the  office  of  the  clerk  of  the  county  in  which  it  was 
taken ;  together  with  the  stipulation  or  order,  under  which 
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it  was  taken;  the  affidavit  upon  which  the  order  was 
granted ;  and  proof  of  the  iseryice  of  ^a  copy  of  thi^  ord^r 
and  of  the  affidavit.  If,  upon  an  examination  before  a 
referee,  the  person  examined  refuses  to  answer  any  ques- 
tion, the  referee  must  report  the  fact, to  the  court  or  judge, 
who  must  determine  whether  the  question  is  relevant,  and 
whether  the  witness  is  bound  to  answer  it. 

The  New  York  Code  of  Civil  Procedure,  section  88i, 
provides  when  deposition  may  be  read  •  in  evidence,  and 
reads  as  follows : 

The  deposition,  or  a  certified  copy  thereof,  may  be  read 
in  evidence  by  either  party,  at  the  trial  of,  or  upon  the 
assessment  of  damages,  by  writ  of  inquiry,  or  upon  a 
reference,  or  otherwise,  in,  the  action  specified  in  the  orig- 
inal affidavit  or  stipulation ;  or  any  other  action,  thereafter 
brought,  between  the  same  parties,  or  between  any  parties 
claiming  under  them,  or  either  of  them ;  or,  if  no  action 
is  pending,  an  action  thereafter  brought,  between  the  per- 
sons named  in  the  original  affidavit  as  expected  parties, 
or  between  persons  claiming  under  them  or  either  of  them. 

The  New  York  Code  of  Civil  Procedure,  section  882, 

provides  as  follows  as  to  proof  of  witness's  inability  to 

attend : 

But  such  a  deposition,  except  that  of  a  party,  taken  at 

the  instance  of  an  adverse  party,  or  a  deposition  taken  in 
pursuance  of  a  stipulation  as  prescribed  in  this  article, 
shall  not  be  so  read  in  evidence,  until  it  has  been  satisfac- 
torily proved,  that  the  witness  is  dead,  or  is  unable  per- 
sonally to  attend  by  reason  of  his  insanity,  sickness  or  other 
infirmity,  or  that  he  is  confined  in  a  prison  or  jail ;  or  that 
he  has  been  and  is  absent  from  the  state,  so  that  his  at- 
tendance could  not  with  reasonable  diligence  be  compelled 
by  subpoena. 

The  New  York  Code  of  Civil  Procedtire,  section  88,3, 
as  to  effect  of  deposition,  reads  as  follows : 

A  deposition,  so  read  in  evidence,  has  the  same  effect, 
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and  no  other,  as  the  oral  testimony  of  the  witness  would 
have;  and  an  objection  to  the  competency  or  credibility  of 
the  witness ;  or  to  the  relevancy  or  substantial  competency 
of  a  question  put  to  him,  or  of  an  answer  given  by  him; 
may  be  made,  as  if  the  witness  was  then  personally  exam- 
ined, and  without  being  noted  upon  the  deposition. 

As  to  depositions  taken  and  to  be  used  within  the  state 
of  New  York,  see  New  York  Code  of  Civil  Procedure,  §§ 
870-876. 

As  to  depositions  taken  without  the  state  of  New  York, 
for  use  within  the  state,  see  New  York  Code  of  Civil 
Procedure,  §§  887-913. 

As  to  depositions  taken  within  the  state  for  use  without 
the  state,  see  New  York  Code  of  Civil  Procedure,  §§  914- 
920. 

The  New  York  Code  of  Civil  Procedure,  section  910, 
provides  when  depositions  may  be  suppressed,  and  reads 
as  follows : 

Where  it  appears,  by  affidavit,  that  a  deposition  has  been 
improperly  or  irregularly  taken  or  returned;  or  that  the 
personal  attendance  of  the  witness,  upon  the  trial,  could 
have  been  procured,  with  due  diligence,  by  a  subpoena; 
or  that  the  attorney  for  either  party  has  practiced  any 
fraud,  or  unfair  or  overreaching  conduct,  to  the  prejudice 
of  the  adverse  party,  in  the  course  of  the  proceeding;  an 
order,  for  the  suppression  of  the  deposition,  may  be  made 
by  the  court,  upon  the  application  of  the  party  aggrieved, 
upon  notice  to  the  adverse  party. 

The  New  York  Code  of  Civil  Procedure,  section  911, 
provides  as  to  effect,  etc.,  of  deposition,  and  reads  as 
follows : 

A  deposition,  taken  and  returned  as  prescribed  in  this 

article,  or  an  exemplified  copy  thereof,  if  the  original  is 

.filed  in  another  county,  may,  unless  it  is  suppressed  as 

prescribed  in  the  last  section,  be  read  in  evidence  by  either 
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party.  It  has  the  same  effect,  and  no  other,  as  the  oral 
testimony  of  the  witness  would  have;  and  an  objection  to 
the  competency  or  credibility  of  the  witness,  or  to  the  rele- 
vancy, or  substantial  competency,  of  a  question  put  to  him, 
or  by  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being 
noted  upon  the  deposition. 

WITNESSES— DEPOSITIONS— MISCELI.ANEOUS. 

In  criminal  cases.  Depositions  taken  pursuant  to  the 
statute  in  certain  cases  (L.  1844,  P-  476,  §  n),  may 
be  read  in  evidence  on  the  trial  of  the  indictment,  as  proof 
that  the  witness  is  a,  non-resident  of  the  city,  at  the  time 
of  the-  trial,  and  was  so  when  the  deposition  was  taken. 
Barron  v.  The  People,  i  N.  Y.  386. 

As  to  what  evidence  of  non-residence,  etc.,  is  sufficient, 
see  the  above  case.     Id. 

Suppression  of.  A  motion  at  the  trial  to  suppress  a 
whole  deposition,  because  some  parts  thereof  are  improper, 
should  be  denied.  The  Commercial  Bank  of  Pennsyl- 
vania V.  The  Union  Bank  of  New  York,  11  N.  Y. 
203. 

Any  part  of  the  deposition  being  competent,  the  objec- 
tion should  be  confined  to  that  part  which  is  not  so.     Id. 

The  party  making  his  objections  too  broad  the  court 
must  disallow  them.     Id. 

Compliance  ivith  the  requirements  of  the  commission. 
The  commission  requiring  the  deposition  to  be  deposited 
in  a  particular  post  office  by  the  commission,  directed  to 
B.  W.  at  B.,  if  the  deposition  arrives  at  B.  post  marked  at 
the  proper  office,  and  properly  directed,  it  is  sufficient. 
Brunskill  v.  James,  11  N.  Y.  294. 

In  such  case  the  certificate  on  the  wrapper  need  not 
state  that  the  commission  was  deposited  in  the  post  office 
by  the  commissioner.     Id. 
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Method  of  identifying  notes  attached  to  deposition,  and 
marked,  etc.,  set  forth.     Id. 

De  bene  esse.  A  witness  whose  testimony  has  thus  been 
taken  cannot  be  impeached  on  the  trial,  by  proof  that  sub- 
sequent to  the  making  of  such  deposition,  he  had  made 
statements  inconsistent  therewith.  Stacy  v.  Graham,  14 
N.  Y.  492. 

Before  such  statements  can  be  given  in  evidence  to  im- 
peach such  witness  he  must  be  interrogated  respecting  the 
same.     Id. 

Common  law.  The  common  law  recognizes  no  testi- 
mony except  such  as  is  given  in  open  court.  McCotter  v. 
Hooker,  8  N.  Y.  497. 

The  power  to  take  testimony  by  deposition  is  an  inno- 
vation upon  the  common  law,  and  must  be  strictly  fol- 
lowed.    Barron  v.  The  People,  i  N.  Y.  386. 

The  authority  to  take  testimony  by  deposition  being  by 
statute,  if,  after  the  deposition  is  taken,  the  statute  is 
repealed,  the  party  cannot  read  his  deposition  in  evidence. 
McCotter  v.  Hooker,  8  N.  Y.  497. 

Original  papers.  When  witness  is  to  be  examined  by 
commission  as  to  original  papers,  a  copy  of  such  paper 
should  be  annexed  to  the  interrogations.  Commercial 
Bank  of  Pennsylvania  v.  Union  Bank  of  New  York,  11 
N.  Y.  203. 

The  party  is  not  required  to  risk  the  loss  of  the  original 
by  thus  attaching  them.     Id. 

Putting  papers  in  evidence.  On  examining  a  witness  de 
bene  esse,  producing  certain  papers  and  proving  their  gen- 
uineness, and  making  and  numbering  the  same,  does  not 
put  them  in  evidence.     Edmonstone  v.  Hartshorn,  19  N. 

Y.9. 

Consequently  the  other  party  thereby  acquires  no  right 
over  them.  If  he  needs  the  benefit  of  them  he  should 
procure  a  discovery.     Id. 

Exception  to  the  admission  of.  On  the  ground  that  wit- 
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■  ness  omitted  to  answer  one  of  several  questions  embraced 
in  interrogatory,  must  designate  the  particular  question 
alleged  to  be  unanswered.     20  N.  Y.  34,  35. 

Commission  to  take  deposition  issued  by  a  court  of 

record  without  affixing  a  seal  is  a  nullity.    24  N.  Y.  363. 

Deposition  taken  under  such  paper  not  admissible.     lb. 

363- 

The  omission  of  the  commissioner  to  certify  that  the 
commission  was  deposited  in  the  post  office,  etc.,  is  imma- 
terial.    II  N.  Y.  301. 

A  motion  at  trial  to  suppress  the  whole  deposition  be- 
cause certain  interrogatories  were  improper  ought  to  be 
denied.     11  N.  Y.  208. 

WITNESSES— SEPARATE  EXAMINATION. 

Where  several  witnesses  conspire  together,  for  the  pur- 
pose of  aiding  the  party  in  whose  behalf  they  have  been 
summoned,  to  defeat  justice,  and  for  that  purpose  con- 
coct a  story,  on  which  they  can  easily  agree  in  the  gen- 
eral features  of  the  case,  but  when  examined  separately 
out  of  the  hearing  of  each  other,  they  will  in  their  varia- 
tion as  to  little  circumstances  and  details,  in  which  they 
are  not  prepared,  betray  the  villainy  of  their  attempt,  and 
by  their  contradictions  render  themselves  utterly  unworthy 
of  credit.  In  such  cases  it  has  been  the  practice  both  in 
England  and  in  this  country,  upon  request  of  counsel  on 
either  side,  both  in  civil  and  criminal  cases,  to  order  the  wit- 
nesses out  of  court  during  the  progress  of  a  cause,  so  as 
to  prevent  them  from  hearing  the  evidence  of  each  other. 
There  can  be  no  doubt  about  the  propriety  of  the  practice. 
The  story  of  "  Susannah  and  the  Elders,"  as  related  in 
the  Apocrypha  affords  evidence  of  its  usefulness  in  the 
detection  of  falsehood.  It  will  be  remembered  by  the 
learned  reader  that  Daniel  detected  the  falsity  of  the 
statement  of  the  two  elders,  who  as  eye-witnesses  had  ac- 
cused the  wife  of  Joacim  of  adultery,  but  who  upon  being 
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examined  separately  contradicted  each  other  as  to  where 
the  aduhery  was  committed,  the  one  saying  it  was  under  a 
holm  tree,  and  the  other  under  a  mastick  tree.  The  prac- 
tice is  also  approved  by  the  wise  and  just  Fortescue  in  his 
De  Laudibus  Legum  Anglise,  c.  26. 

To  render  it  still  more  effective,  the  witnesses  may  not 
only  be  directed  to  leave  the  court  room,  but  they  should 
be  kept  separate,  and  not  be  permitted  to  hold  any  com- 
munication with  witnesses  who  have  already  been  exam- 
ined. The  separation  of  witnesses  is  a  matter  entirely 
within  the  discretion  of  the  judge  presiding  in  the  trial 
court  in  many  jurisdictions.  150  U.  S.  91;  43  Neb.  34; 
loi  Mich.  400;  155  Mass.  274;  i  Park.  N.  Y.  11,  while  in 
other  jurisdictions  the  courts  have  no  discretion  in  the 
matter,  but  must  grant  the  separation  upon  the  request 
of  either  party.  2  Swan  (Tenn.),  237,  257;  3  Murph. 
N.  C.  487 ;  7  N.  J.  Law,  220 ;  4  La.  428. 

The  rule  of  exclusion  does  not  apply  to  attorneys  and 
other  officers  of  the  court.  3  W.  Va.  705,  nor  to  the 
parties  to  the  cause,  although  they  may  be  examined  as 
witnesses.     126  Ind.  474;  97  N.  C.  404;  91  Tenn.  723. 

If  a  witness  fails  or  refuses  to  obey  the  order  of  the 
court  he  may  be  punished  as  for  a  contempt,  by  fine  and 
imprisonment  for  violation  of  the  order  of  the  court.  So 
also  may  any  party  who  advises,  procures  or  abets  such 
violation  of  the  order  of  the  court.  And  if  the  party 
who  wishes  to  examine  the  witness  is  a  party  to  the  vio- 
lation of  the  order  pf  the  court,  according  to  decisions  in 
some  jurisdictions  he  may  be  punished  by  excluding  the 
evidence  of  the  witness.  But  the  guilt  of  the  party  pun- 
ished must  either  come  under  the  personal  and  judicial 
cognizance  of  the  court,  or  it  must  be  proved  by  evidence 
to  the  satisfaction  of  the  court.  Davenport  v.  Ogg,  15 
Kan.  366.  It  was  formerly  considered  to  be  in  the  trial 
judge's  discretion  whether  or  not  a  witness  who  had  disc- 
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beyed  the  order  of  the  court  to  withdraw,  should  be  ex- 
amined. But  it  may  now  be  considered  as  settled  by  the 
weight  of  authority,  that,  except  as  above  stated,  the  cir- 
cumstance of  a  witness  having  remained  in  court  in  viola- 
tion of  an  order  of  withdrawal,  is  not  a  ground  for  re- 
jecting his  evidence,  and  that  it  merely  affords  subject  of 
comment.  This  seems  to  be  a  reasonable  rule.  It  should 
not  be  in  the  power  of  a  hostile  witness,  by  violating  an 
order  of  the  court,  to  deprive  an  innocent  party  of  his 
testimony.  Nor  should  the  mistake,  inadvertence,  or  ig- 
norance of  the  witness  have  the  same  effect.  The  evi- 
dence of  the  witness  should  be  received,  and  should  go  to 
the  jury,  but  the  conduct  of  the  witrless  may  be  also  com- 
mented upon  for  the  purpose  of  affecting  his  credibility. 
See  6  Mo.  435;  3  Murphy,  N.  C.  487;  2  Nev.  321;  10 
Iowa,  347;  6  Grat.  (Va.),  684;  3  West  Va.  705. 

In  the  case  of  Holder  v.  United  States,  150  U.  S.  92, 
Fuller,  C.J.,  said :  "  Upon  the  motion  or  suggestion  of 
either  party,  such  a  direction  as  that  in  question  is  usually 
given.  If  a  witness  disobeys  the  order  of  withdrawal, 
while  he  may  be  proceeded  against  for  contempt  and  his 
testimony  is  open  to  comment  to  the  jury  by  reason  of  his 
conduct,  he  is  not  thereby  disqualified,  and  the  weight 
of  authority  is  that  he  cannot  be  excluded  on  that  ground 
merely,  although  the  right  to  exclude  under  particular 
circumstances  may  be  supported  as  within  the  sound  dis- 
cretion of  the  trial  court."  See  also  i  Greenl.  Ev.  (15th 
ed.),  §  432;  2  Moody  &  Rob.  423 ;  Moody  &  Malkin,  329; 
95  111.  394;  61  Vt.  153,  179;  18  Ohio,  99;  52  Ala.  299;  67 
Ga.  739;  4  La.  (Tenn.),  428;  7  Oregon,  42. 

WITNESSES— RIGHT  OF  COURT  TO  LIMIT  NUMBER  OF. 

The  trial  court,  in  the  exercise  of  a  sound  discretion 
has  the  right  to  limit  the  number  of  witnesses  which  may 
be  called  on  either  side.     4  Bosw.  N.  Y.  503 ;  6  Barb.  N. 
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Y.  445;  8  N.  Y.  67,  jj.  If  the  court  had  no  such  discre- 
tion the  case  might  be  indefinitely  delayed,  and  any  num- 
ber of  witnesses  might  be  called,  and  the  courts  would  be 
subject  to  the  caprice  or  whim  of  counsel,  and  the  interests 
of  the  public  would  suffer.  An  appellate  court,  however, 
will  review  the  ruling  and  reverse  the  judgment  where 
the  discretion  has  been  abused.  97  Ind.  386;  4  Id.  632. 
Unless  an  objection  is  made  and  an  exception  is  taken  at 
the  time  to  the  order  of  the  court  limiting  the  number  of 
witnesses  it  will  be  deemed  to  have  been  waived.  82 
Wis.  89.  The  court  may  limit  the  number  of  wit- 
nesses to  be  examined  on  a  side,  in  all  collateral 
issues.  8  N.  Y.  77;  3  Barb.  N.  Y.  36;  6  Id.  445,  and 
doubtless  may  do  so  on  the  main  issue.  8  N.  Y.  T]. 
The  limitation  of  the  number  of  experts  who  should  be 
called  to  testify  in  a  case  is  a  matter  of  discretion  with 
the  trial  court,  and  unless  the  discretion  is  abused  an  ap- 
pellate court  will  not  interfere.     138  N.  Y.  533. 

WITNESS— JUKY  NOT  BOUND  TO  BELIEVE  A  WITNESS. 

The  jury  are  not  bound  to  believe  a  witness,  although 
he  is  unimpeached,  and  where  a  judge  charged  the  jury 
that  they  were  bound  to  believe  a  witness  who  was  un- 
contradicted, and  unimpeached,  whose  story  was  credible, 
and  in  whose  manner  there  was  nothing  to  shake  their 
confidence :  Held,  to  be  error.  Noland  v.  McCracken,  I 
Dev.  &  Bat.  594 ;  75  N.  C.  104.  Dist'd  from  State  v.  Rash, 
12  Ired.  N.  C.  382. 

It  has  also  been  held  that  it  is  error  for  the  court  to 
instruct  the  jury  that  they  are  bound  to  believe  a  witness, 
unless  he  is  impeached  by  testimony  as  to  his  character, 
or  some  evidence  in  the  case,  and  that  the  law  raises  no 
presumption  that  men  speak  truly  rather  than  falsely.  75 
N.  C.  104 ;  "]"]  N.  C.  520. 

However  improbable  the  testimony  of  a  witness  may 
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appear,  who  testifies  to  a  fact  not  in  itself  impossible  in  the 
ordinary  course  of  events,  the  credibility,  force  and  effect 
of  such  testimony  is  for  the  jury.  Hastings  v.  B.  L.  Ins. 
Co.  138  N.  Y.  479. 

WITNESS— BELIEF. 

It  seems  to  be  well  settled  that  it  is  not  necessary  to  the 
identity  of  persons,  or  of  handwriting,  or  of  other  things, 
that  the  identifying  witness  should  swear  positively  to 
such  identity.  All  that  is  necessary  is  that  the  witness 
testify  to  his  belief  that  the  person  or  thing  is  the  same. 
Even  in  a  criminal  case  a  jury  will  be  warranted  in  return- 
ing a  verdict  of  guilty  although  the  witness  will  not  swear 
positively  to  the  identity  of  the  prisoner  with  the  guilty 
party ;  if  the  witness  swears  "  he  resembles  him,"  the  tes- 
timony should  go  to  the  jury,  and  its  sufficiency  is  ex- 
clusively for  their  determination.  Its  competency  is  be- 
yond question.     76  Mo.  504,  505;  118  Id.  141. 

WITNESSES— DEAF  AND  DUMB  PERSONS  AS. 

The  presumption  that  a  person  deaf  and  dumb  from 
birth  should  be  deemed  an  idiot  seems  never  to  have  been 
adopted  in  modern  practice,  at  least  in  the  United  States, 
and  it  has  been  held  that  such  unfortunate  persons  may 
be  witnesses,  if  able  to  communicate  their  ideas  by  signs 
through  the  medium  of  an  interpreter,  or  by  writing,  if 
they  can  write  and  read  writing.  And  even  if  the  witness 
can  write,  this  does  not  prevent  his  evidence  from  being 
communicated  by  signs,  the  court  may  adopt  either  course. 
118  Mo.  43. 

WITNESS— FAILURE  TO  CALI.,  ETC. 

Failure  of  a  party  to  call  a  disinterested  witness  a  sus- 
picious fact,  to  which  counsel  may  allude  in  argument. 
Peebles  v.  Horton,  64  N.  C.  374 ;  68  Id.  274. 
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Judge  has  no  right  to  commend  a  witness.  Crutchfield 
V.  R.  R.  76  N.  C.  320 ;  78  Id.  437.  Compare  4  Dev.  N.  C. 
612;  I  Jones,  N.  C.  190;  78  N.  C.  564. 

WITNESSES— EXAMINATION  IN  GENERAL. 

As  a  general  rule  the  party  calling  a  witness  will  not 
be  allowed  to  impeach  or  discredit  him.  104  N.  Y.  694; 
84  Id.  549;  71  Id.  137;  5  Denio,  N.  Y.  112;  5  Wend. 
N.  Y.  301;  4  N.  Y.  303;  53  Pa.  490;  199  Pa.  216 
(1901);  121  Mass.  433;  65  Md.  561;  87  Mo.  597. 
The  reason  of  the  rule  is  that  when  a  party  has  a  witness 
sworn  for  the  purpose  of  testifying  in  his  behalf,  he 
vouches  for  him,  and  represents  him  as  a  person  worthy 
of  belief.  But  the  rule  is  limited  to  a  prohibition  of  gen- 
eral evidence  to  destroy  the  credit  of  the  witness,  and  in 
some  jurisdictions,  in  addition  to  the  denial  of  the  right 
of  the  party  calling  a  witness  to  prove  that  his  general 
character  is  bad,  the  party  calling  a  witness  will  not  be 
permitted  to  prove  that  he  made  prior  inconsistent  or  con- 
tradictory statements,  statements  which  cannot  be  recon- 
ciled with  his  testimony  at  the  trial.  See  104  N.  Y.  394, 
overruling  Braech  v.  Levy,  14  Jones  &  S.  N.  Y.  428.  Still 
the  party  calling  a  witness  may  prove  a  certain  fact 
to  be  different  to  what  was  stated  by  such  witness,  al- 
though the  effect  may  be  to  indirectly  impeach  the  credit 
of  the  witness.     84  N.  Y.  549. 

In  the  recent  case  of  Gantt  v.  Cox  and  Sons  Co.  199  Pa. 
217  (1901),  the  court  said,  in  regard  to  the  right  of  a 
party  to  discredit  his  own  witness,  "  The  rule  that  a  party 
calling  a  witness  is  not  permitted  to  ask  leading  questions 
and  is  bound  by  his  testimony,  is  liberally  construed  in 
modern  practice,  with  a  large  measure  of  discretion  in  the 
court  to  permit  parties  to  elicit  any  material  truth  without 
regard  to  the  technical  consideration  of  who  called  the 
witness.  It  is  a  discretion  not  susceptible  of  exactly  de- 
nned   limits    beforehand,    but    to    be    exercised    in    the 
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interests  of  justice  and  a  fair  trial  under  circumstances 
as  they  arise.  See  Bank  v.  Davis,  6  W.  &  S.  285,  where 
the  witness  was  the  teller  of  the  defendant  bank ;  9  Pa.  151 ; 
53  Pa.  490;  87  Id.  124;  149  Id.  232;  150  Id.  611. 

In  Stearns  v.  Bank,  53  Pa.  496,  the  court  said :  "  In 
Sharswood's  Starkie,  p.  245,  after  stating  how  far,  where 
a  party  is  surprised  by  the  statement  of  his  own  witness, 
he  may  call  other  witnesses  to  contradict  him,"  and  the 
effect  of  the  testimony  he  says :  "  Doubt  has  been  enter- 
tained on  the  question  whether  it  be  competent  to  a  party 
to  impeach  the  testimony  of  his  own  witness,  as  to  a  par- 
ticular fact,  by  proof  that  on  a  former  occasion  he  gave  a 
different  account,  and  so  to  contradict  him  by  his  own 
statement.  The  resolution  of  this  doubt,  depends,  as  it 
seems,  on  the  consideration,  whether  in  the  abstract  such 
evidence  is  essential  to  justice,  and  if  so,  then  whether  the 
party  is  to  be  excluded  from  such  evidence,  either  by  rea- 
son of  any  objection  in  the  nature  of  an  estoppel,  or  any 
collateral  inconvenience  which  might  result."  The  learned 
author,  after  adducing  reasons  in  support  of  his  medi- 
tated conclusion,  renders  that  conclusion  as  follows :  "  In 
such,  and  many  other  cases  which  might  be  put,  it  would 
be  a  harsh  rule  to  exclude  the  party  from  defeating  the 
attempt  (to  trick  him  by  a  fraudulent  witness)  by  evi- 
dence of  the  witness's  own  statements  on  the  subject." 
To  sustain  this  as  the  rule,  the  learned  editor  cites  12  S.  & 
R.  281;  I  Hay.  429;  5  Mass.  334;  4  Pick.  Mass.  179. 
In  another  portion  of  the  same  opinion  (53  Pa.  493), 
Thompson,  J.,  "  I  concur  in  the  result  at  which  my  brother 
Read  has  arrived  in  this  case,  but  cannot  agree  in  his 
statement  of  the  rule  in  regard  to  what  may  be  proved 
by  a  party  calling  a  witness  when  the  witness  swears  di- 
rectly against  him.  I  hold  that  he  may  prove  different 
or  opposite  statements  from  that  sworn  to  by  the  witness, 
made  on  other  occasions;  not,  I  admit,  for  the  purpose  of 
discrediting  him  or  tainting  his  veracity.     Having  given 
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him  credit  by  calling  him,  he  cannot  do  this,  but  he  can 
dispose  of  the  effect  of  the  testimony,  and  credit  given  by 
his  act  in  calling  him,  by  showing  that  he  had  declared 
differently  at  other  times.  And  if  he  make  such  proof, 
he  has  a  right  to  insist  that  he  is  no  more  to  be  affected 
by  his  testimony  than  that  of  an  adverse  witness  attacked 
in  the  same  way.  Deplorable  would  be  the  condition  of  a 
party  deceived  into  calling  a  witness  by  the  dishonesty 
of  the  witness,  or  the  chicanery  of  the  opposite  party,  if 
he  can  neither  say  or  do  anything  to  protect  himself  against 
such  conduct."  The  doctrine  that  prior  inconsistent  state- 
ments of  a  party's  own  witness  may  be  proven,  has  been 
approved  by  many  of  the  best  text  writers,  and  has  been 
laid  down  in  many  well  considered  opinions  in  various 
states.  In  i  Greenleaf  on  Ev.  §  444,  the  like  doctrine  is 
to  be  found.  In  treating  of  this  question  he  says : 
"  Whether  it  be  competent  for  a  party  to  prove  that  a 
witness  whom  he  has  called,  and  whose  testimony  is  un- 
favorable to  his  cause,  had  previously  stated  the  facts  in  a 
different  manner,  is  a  question  upon  which  there  exists 
some  diversity  of  opinion.  On  the  one  hand,  it  is  urged 
that  a  party  is  not  to  be  sacrificed  to  his  witness ;  that  he 
is  not  represented  by  him,  nor  identified  with  him ;  and 
that  he  ought  not  to  be  estopped  by  the  acts  of  a  designing 
man,  perhaps  in  the  interest  of  his  adversary.  On  the 
other  hand,  it  is  said,  that  to  admit  such  proof  would  en- 
able the  party  to  get  the  naked  declarations  of  a  witness 
before  the  jury,  operating  in  fact  as  independent  evidence, 
and  this,  too,  even  where  the  declarations  were  made  out 
of  court  by  collusion  for  the  purpose  of  being  thus  intro- 
duced. But  the  weight,  of  authority  seems  in  favor  of 
permitting  the  party  to  show  that  the  evidence  has  taken 
him  by  surprise,  and  is  contrary  to  the  examination  of  the 
witness  preparatory  to  the  trial,  or  to  what  the  party  had 
reason  to  believe  he  would  testify ;  or  that  the  witness  has 
been  recently  brought  under  the  influence  of  the  other 
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party,  arid  has  deceived  the  party  calHng  him.  For  it  is 
said  that  this  course  is  necessary  for  his  protection  against 
the  contrivance  of  an  artful  witness,  and  that  the  danger 
of  its  being  regarded  by  the  jury  as  substantive  evidence 
is  no  greater  in  such  cases  than  it  is  where  the  contradic- 
tory declarations  are  proved  by  the  adverse  party.  In 
note  three,  to  the  section  referred  to  in  Greenleaf,  many 
authorities  are  cited  in  support  of  the  doctrine  for  which 
the  author  contends.  The  same  doctrine  is  also  laid  down 
in  Cowen  and  Hill's  edition  of  Phillips  on  Evidence  vol. 
2,  page  450,  and  in  note  392,  citing  to  the  same  point 
Perry  v.  Massey,  i  Bail.  32.  The  rule  is  also  distinctly 
affirmed  in  12  S.  &  R.  281,  and  in  numerous  other  cases. 
See  also  Stephen  on  Evidence  (Chase  ed.),  329,  note;  21 
L.  R.  A.  418,  note. 

We  have  paid  more  attention  to  this  point  than  we  would 
otherwise  have  done,  but  for  the  fact  that  the  Court  of 
Appeals  of  the  State  of  New  York  has  laid  down  a  dif- 
ferent rule.  In  the  case  of  Fall  Brook  Coal  Co.  v.  Hew- 
son,  158  N.  Y.  152,  the  court  said:  "The  rule  is  well 
settled  in  this  state  that  a  party  cannot  show  inconsistent 
statements  made  by  his  own  witness  for  the  purpose  of 
impeaching  him.  56  N.  Y.  585;  85  Id.  531;  152  Id.  20, 
27.  This  rule  which  was  originally  established  by  au- 
thority, came  to  us  from  England,  where,  as  in  some  of 
our  sister  states,  it  has  since  been  either  abrogated  or  modi- 
fied by  statute.  Stephen  on  Evidence  (Chase  ed.),  229, 
note;  Selaver  v.  Bryant,  21  L.  R.  A.  418,  note."  The 
entire  opinion  in  this  case,  delivered  by  Parker,  C.  J.,  con- 
tains a  review  of  several  authorities  for  and  against  the 
doctrine  as  laid  down  by  Greenleaf,  and  is  well  considered 
and  able.  In  the  case  of  Becker  et  al.  v.  Koch,  104  N.  Y. 
400,  the  court  treating  of  this  point  said :  "  The  general 
rule  prohibiting  the  impeachment  or  discrediting  of  a  wit- 
ness by  the  party  calling  him  was  extended  too  far  in  this 
case.     Here  was  an  issue  of  fraud  in  the  making  of  an 
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assignment  by  the  assignor,  and  the  defendant,  in  order 
to  prove  its  existence,  called  the  very  man  as  a  witness 
whom  he  alleged  was  guilty  of  the  fraud.  He  might  well 
be  regarded,  therefore  as  an  adverse  witness,  whom  the 
party  by  the  exigencies  of  his  case  was  obliged  to  call. 

With  regard  to  such  witnesses  it  is  well  settled  that  all 
the  rules  applicable  to  the  examination  of  other  witnesses 
do  not  in  their  strictness  apply.  An  adverse  witness  may 
be  cross-examined,  and  leading  questions  may  be  put  to 
him  by  the  party  calling  him,  for  the  very  sensible  and 
sufficient  reason  that  he  is  adverse  and  that  the  danger 
arising  from  such  a  mode  of  examination  by  the  party  call- 
ing a  friendly  or  unbiased  witness  does  not  exist. 

What  favorable  facts  the  party  calling  him  obtained 
from  such  a  witness  may  be  justly  regarded  as  wrung 
from  a  reluctant  and  unwilling  man,  while  those  which  are 
unfavorable  may  be  treated  by  the  jury  with  just  that 
degree  of  belief  which  they  may  think  is  deserved,  con- 
sidering their  nature  and  the  other  circumstances  of  the 
case.     *     *     * 

Sometimes  rather  loose  language  has  been  indulged  in 
to  the  general  effect  that  a  party  cannot  impeach  his  own 
witness,  but  when  an  examination  is  made  as  to  the  limits 
of  the  rule  the  result  will  be  found  to  be  that  it  only  pro- 
hibits this  impeachment  in  three  cases,  viz.:  (i)  the 
calling  of  witnesses  to  impeach  the  general  character;  (2) 
the  proof  of  prior  contradictory  statements  by  him;  and 
(3)  a  contradiction  of  the  witness  by  another  where  the 
only  effect  is  to  impeach  and  not  to  give  any  material  evi- 
dence upon  any  issue  in  the  case.  *  *  *  As  to  the 
second  class,  in  which  an  impeachment  is  forbidden,  the 
authorities  in  England  were  in  conflict,  many  of  the  judges 
thinking  it  allowable  to  prove  prior  contradictory  state- 
ments by  a  witness,  but  the  weight  of  authority  was  against 
it,  thereby  creating  the  occasion  for  an  interference  by  the 
legislature  with  the  law  of  evidence,  which  passed  an  act 
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permitting  just  such  evidence  under  certain  restrictions. 
See  C.  L.  Pro.  act  of  1854,  17  and  18  Vict.,  chap.  125, 
§  22.     The  non-admissibility  of  such  evidence  in  the  courts 
of  this  state,  is  of  course,  not  open  to  discussion.     It  is 
alluded  to  only  to  show  the  opinion  of  the  English  Parlia- 
ment (in  matters  of  this  nature  almost  exclusively  guided 
by  lawyers),  upon, this  question  of  impeaching  one's  own 
witness,  and  the  readiness  of  that  body  to  alter  the  law  of 
evidence  in  the  direction  of  what   seemed  to  it  greater 
opportunity   of   ascertaining   and   administering   that    for 
which   all   courts   are   instituted,   viz.,   truth    and   justice. 
See  also  upon  the  general  subject  i  Phil.  Ev.  309,  310. 
311 ;   Cowen  &  Hill's  Notes,  536,  537,  p.  781,  2;   5  Denio, 
N.  Y.  118,  and  the  text  books  and  reports  above  cited. 

In  some  jurisdictions  it  has  been  held  that  where  the 
adverse  party  is  examined  on  oath,  as  a  witness  by  his 
opponent,  that  his  evidence  cannot  be  impeached,  in 
Mo.  195 ;  51  Ala.  235  ;  50  Fed.  Rep.  881 ;  105  N.  C.  251 ; 
I  Tex.  317. 

Party  calling  his  adversary  as  a  witness  is  not  concluded 
by  his  testimony  in  United  States  courts  and  may  show 
that  he  was  mistaken.     132  U.  S.  490. 

In  New  York  it  is  provided  by  Code  Civil  Procedure, 
section  838,  that  the  testimony  of  a  party,  taken  at  the 
instance  of  the  adverse  party,  orally  or  by  deposition,  may 
be  rebutted  by  other  evidence.  See  also  3  E.  D.  Smith, 
N.  Y.  276;  23  Barb..  N.  Y.  444;  27  Hun,  N.  Y.  123;  2 
Code  R.  N.  Y.  143 ;  8  Abb.  N.  Y.  302. 

WITHESSES-WHAT  QUESTIONS  ABE  PROPER. 

Any  question  may  be  asked  a  witness,  the  answer  to 
which  is  pertinent  to  any  of  the  issues  raised  by  the  plead- 
ings     Schuchardt  v.  Aliens,  i  Wall.  259. 

On  the  question,  whether  a  bank's  cashier  had  the  power 
to  issue  a  specie  certificate,  when  there  was  no  specie  de- 
posited, a  question  to  a  witness,  asking  whether  the  cash- 
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ier  had  the  power  or  not,  was  proper.  Robinson  v.  Bealle, 
20  Ga.  275. 

In  the  case  of  Main  v.  McCarty,  15  111.  441,  the  questions 
objected  to  were,  "  What  was  said  by  persons  there  present 
in  the  crowd,  about  resistance  to  the  watchmen  taking 
Mahoney  to  the  watch-house?"  "What  was  the  charac- 
ter of  the  language  of  the  crowd  present,  to  the  watch- 
men ?  "  "  What  did  persons  in  the  crowd  say  to  John- 
son?" (one  of  the  defendants)  and  such  like.  The  court 
in  passing  upon  the  question  as  to  whether  these 
questions  were  proper  said :  "  The  form  of  one  of  these 
questions  is  broad,  but  the  sense  is  the  same  as  the  others, 
and  was  by  the  witness,  and  would  be  by  all,  understood 
as  an  inquiry  of  what  was  acttially  said,  instead  of  a  char- 
acter of  it,  technically.  Such  testimony  of  participation 
in  Main  has  been  offered,  as  will  entitle  the  defendants  to 
these  declarations  of  the  crowd  with  whom  he  appeared 
to  be  acting,  as  a  part  of  the  res  gestae."  The  evidence 
was  intended  to  show  a  common  design  and  feeling  with 
several  persons,  to  resist  an  officer  in  the  execution  of  his 
duty. 

In  an  action  to  recover  for  advertising  the  defendant's 
business  card  in  the  plaintiff's  newspaper,  the  defendant 
asked  a  publisher  "  what  was  a  fair  price  for  advertising 
such  a  card,"  to  which  the  presiding  judge  added,  "  in  the 
manner  published  by  the  plaintiff."  Held,  that  the  ques- 
tion of  the  judge  was  clearly  competent.  Palmer  v.  White, 
10  Cush.  Mass.  321. 

It  was  held  in  Michigan  in  the  case  of  Beaubien  v. 
Cicotte,  12  Mich.  459,  that  there  is  nothing  in  the  nature 
of  inquiries  concerning  mental  capacity  which  requires 
juries  to  be  informed,  of  necessity,  by  other  than  ordinary 
witnesses,  and  that  in  an  inquiry  concerning  mental  capac- 
ity to  perform  a  certain  act,  witnesses  who  are  not  experts 
may  testify  to  their  opinions  upon  the  question  in  contro- 
versy, based  upon  their  own  observations,  and  that  it  is 
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proper  to  put  the  question  to  the  witness  in  such  a  way 
as  to.  call  for  his  opinion  upon  capacity  with  reference,  as 
near  as  may  be,  to  the  very  act,  or  kind  of  act  in  dispute ; 
that  accordingly^  on  a  question  of  capacity  to  execute  a 
will,  it  was  held  proper  to  ask  a  witness  who  had  seen 
and  conversed  with  the  testator  near  the  time  of  executing 
the  instrument,  whether,  from  the  conversation  then  had 
with  him,  and  from  v/hat  he  then  saw  of  him,  he  was 
capable  of  comprehending  or  understanding  a  document 
of  any  considerable  length,  if  it  had  been  read  to  him, 
and  also  what  capacity  the  testator  had,  at  the  time  the 
witness  saw  him,  to  understand  business  matters. 

WITNESSES— EXAMINATION  OF— IN  GENERAL. 

The  court  may  in  its  discretion  allow  leading  questions 
put  to  a  witness.  Cheney  v.  Arnold,  i8  Barb.  N.  Y.  434; 
Budlong  v.  Van  Nostrand,  24  Id.  25 ;  and  decide  whether 
or  not  the  question  is  leading.  Walker  v.  Dunspaugh,  20 
N.  Y.  170;  or  allow  further  testimony  after  a  party  has 
closed  his  case.  Chancel  v.  Barclay,  i  E.  D.  Smith,  N.  Y. 
384;  20  N.  Y.  60;  Sheldon  v.  Wood,  2  Bosw.  N.  Y.  285. 
And  may  control  the  cross-examination.  Peck  v.  Rich- 
mond, 2  E.  D.  Smith,  N.  Y.  380.  After  a  witness  has 
been  once  examined,  unless  requested  to  remain  he  may 
leave  the  court.  Sheffield  v.  Rochester  R.  R.  Co.  21  Barb. 
N.  Y.  339.  The  contrary  has,  however,  been  held  in 
some  cases.  If  the  opposite  party  desire  to  cross-examine 
him,  it  should  be  done  while  he  is  on  the  stand.  Id.  As 
to  the  time  and  manner  of  examining  a  witness  as  to  his 
competency,  see  Seely  v.  Engell,  17  Barb.  N.  Y.  530.  The 
party  putting  a  witness  on  the  stand  may  be  required  by 
his  adversary  to  state  in  advance  what  he  proposes  to 
prove  by  him.  Beal  v.  Finch,  i  Kern.  N.  Y.  128.  And 
whether  a  witness  shall  be  put  on  his  voir  dire  or  not  is  in 
the  discretion  of  the  judge.  Seely  v.  Engell,  17  Barb.  N. 
Y.  530.     The  court  may  in  its  discretion  interfere  and 
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protect  a  witness  from  irrelevant  questions.  Varona  v. 
Socarras,  8  Abb.  N.  Y.  302.  And  the  order  of  proof  is 
in  the  discretion  of  the  judge.  Bedell  v.  Powell,  13  Barb. 
N.  Y.  183 ;  Seely  v.  Chittenden,  4  How.  N.  Y.  265. 

Counsel  objecting  to  a  question  put  to  a  witness  may  be 
required  to  state  the  grounds  of  his  objection.  Harris  v. 
Panama  R.  R.  Co.  5  Bosw.  N.  Y.  312;  Elwood  v.  Diefen- 
dorf,  5  Barb.  N.  Y.  398.  Where  a  conversation  between 
persons  is  offered  in  evidence,  the  party  offering  it  must 
disclose  how  it  is  material.  Trustees  of  Baptist  Church 
v.  Brooklyn  Fire  Ins.  Co.  23  How.  N.  Y.  448. 

A  party  must  except  to  a  qilestion  'put  to  a  witness  be- 
fore the  question  is  answered;  he  cannot  except  after  the 
question  is  answered.  Cheesebrough  v.  Taylor,  12  Abb. 
N.  Y.  227. 

Each  party  should  put  in  all  his  proof  before  resting  his 
case.  Seely  v.  Chittenden,  4  How.  N.  Y.  265 ;  Ayrault 
V.  Chamberlain,  33  Barb.  N.  Y.  234.  But  the  number  of 
witnesses,  and  whether  or  not  a  witness  should  be  recalled 
is  in  the  discretion  of  the  presiding  judge.  Treadwell  v. 
Stebbins,  6  Bosw.  N.  Y.  538 ;  Anthony  v.  Smith,  4  Id.  503 ; 
Burger  v.  White,  2  Id.  92 ;  see  Lewis  v.  Ryder,  13  Abb. 
N.  Y.  I ;  Stacey  v.  Graham,  3  Duer,  N.  Y.  444 ;  Pearson  v. 
Fiske,  2  Hilt.  N.  Y.  146 ;  Meakin  v.  Anderson,  1 1  Barb.  N. 
Y.  216;  Dunckle  v.  Kocker,  11  Id.  387;  Williams  v.  Hayes, 
20  N.  Y.  60;  Green  v.  Brown,  3  Barb.  N.  Y.  120;  Keeler  v. 
Delavan,  4  Id.  317.  This  discretion  may  be  reviewed  on 
a  motion  for  a  new  trial,  but  not  on  appeal.  Nolton  v. 
Moses,  3  Barb.  N.  Y.  31. 

The  court  may  limit  the  number  of  witnesses  to  any 
point.  Anthony  v.  Smith,  4  Bosw.  N.  Y.  503 ;  Ward  v. 
Wash.  Ins.  Co.  6  Bosw.  Id.  229. 

Allowing  or  refusing  to  allow  the  plaintiff  to  re-open 
the  case  after  the  defendant  has  rested,  is  in  the  discretion 
of  the  court.     Henry  v.  Lowell,  16  Barb.  N.  Y^  268. 

The  credibility  of  witnesses  is  a  question  for  the  jury. 
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Merritt  v.  Lyon,  3  Barb.  N.  Y.  no.  It  is  in  the  discre- 
tion of  the  court  to  determine  when  testimony  as  to  the 
character  of  a  witness  shall  cease,  when  it  may  be  resumed, 
and  which  party  shall  close  the  examination,  and  the  de- 
cision is  not  reviewable.  Spear  v.  Myers,  6  Barb.  N.  Y. 
445.  A  witness  cannot  be  impeached  as  to  credibility  by 
proof  of  any  single  act  of  bad  conduct.  Varona  v.  Socar- 
ras,  8  Abb.  N.  Y.  302. 

Under  a  general  objection  to  the  competency  of  a  wit- 
ness, objection  to  the  competency  of  individual  answers 
given  by  him  cannot  be  raised.     Anon.  3  Abb.  N.  Y.  102. 

The  right  of  counsel  on  cross-examination  to  enquire 
into  collateral  facts  with  a  view  to  discredit  the  witness, 
is  in  the  discretion  of  the  court,  and  is  not  reviewable,  as 
a  general  rule,  either  on  exception  or  motion  for  a  new 
trial.     Allen  v.  Bodine,  6  Barb.  N.  Y.  383. 

Where  a  witness  testifies  to  facts  not  within  his  knowl- 
edge, the  testimony  cannot  be  struck  out,  the  only  remedy 
is  to  show  by  cross-examination  that  the  witness  had  not 
sufficient  knowledge  of  what  he  had  testified  to.  Rush- 
more  V.  Hall,  12  Abb.  N.  Y.  421 ;  see  Hall  v.  Ernest,  36 
Barb.  N.  Y.  585. 

A  witness  may,  on  cross-examination  be  interrogated 
as  to  his  religious  belief,  to  show  that  he  does  not  believe 
in  the  existence  of  a  God  who  will  punish  false  swearing, 
it  goes  to  the  credibility  of  the  witness.  Stanbro  v.  Hop- 
kins, 28  Barb.  N.  Y.  265. 

Evidence  once  given  cannot  be  withdrawn.  Decker  v. 
Bryant,  7  Barb.  N.  Y.  183.  And  after  evidence  bearing  on 
the  issues  has  been  duly  taken,  without  objection,  the  judge 
at  the  circuit  has  no  power  to  strike  it  out,  or  to  exclude 
it  from  the  consideration  of  the  jury.  Hall  v.  Ernest,  36 
Barb.  N.  Y.  585. 

A  party  cannot  impeach  his  own  witness,  that  is  to  say 
he  cannot  insist  that  he  is  unworthy  of  belief,  but  he  may 
show  by  other  witnesses  that  the  facts  are  not  as  he  has 
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stated  them,  in  other  words  he  may  be  contradicted.  Hunt 
V.  Fish,  4  Barb.  N.  Y.  324. 

An  adverse  witness  cannot  be  contradicted  unless  his 
attention  has  been  directed  to  the  subject  on  which  the 
contradiction  is  proposed.  Trustees  of  Baptist  Church 
V.  Brooklyn  Fire  Ins.  Co.  23  How.  N.  Y.  448. 

As  to  the  right  of  a  party  to  contradict  testimony 
brought  out  by  himself.     Id. 

Where  testimony  is  o^ered  which  is  relevant  as  to  one 
of  two  defendants  but  is  irrelevant  as  to  the  other,  it  must 
be  objected  to  by  the  latter  on  that  ground.  If  an  excep- 
tion is  taken  by  both  defendants  it  is  not  erroneous  to 
overrule  it.     Black  v.  Foster,  28  Barb.  N.  Y.  387. 

Where  evidence  is  offered  as  a  defence  and  excluded 
on  the  ground  that  it  is  not  warranted  by  the  pleadings,  if 
the  party  desire  to'  avail  himself  of  it  in  mitigation,  he 
should  offer  it  again  for  that  purpose.  Travis  v.  Barger, 
24  Barb.  N.  Y.  615. 

If  an  offer  of  evidence  contain  any  matter  not  admissi- 
ble, the  whole  may  be  rejected.  Hosley  v.  Black,  26  How. 
N.  Y.  97. 

A  juror  may  be  examined  as  a  witness  in  the  cause. 
Manley  v.  Shaw,  i  Carr.  &  M.  361. 

-WITNESSES— EXAMINATION  IN  CHIEF. 

In  the  examination  of  a  witness  the  chief  purpose  of 
counsel  conducting  the  examination  is  to  obtain  the  truth 
from  the  witness,  but  the  peculiarities  of  witnesses  are  so 
infinite  and  the  character,  mental  and  moral  characteristics, 
the  bias,  memory  and  other  circumstances  of  witnesses 
are  so  different  as  to  require  an  almost  equal  variety  in 
the  manner  of  questioning,  and  the  degree  of  its  inten- 
sity to  attain  that  end. 

One  of  the  principal  rules  to  be  observed  in  the  examina- 
tion of  a  witness  in  chief  is  that  leading  questions  are  not 
to  be  asked.     But  under  what  circumstances  leading  ques- 
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tions  may  be  asked  rests  in  discretion  of  the  court.  96 
111.  App.  570;  aff'd  62  N.  E.  R.  784  (111.  1902).  By  lead- 
ing questions  is  meant  questions  which  suggest  to  a  wit- 
ness the  answer  which  he  is  to  make.  It  is  of  the  greatest 
importance  to  object  to  questions  of  this  kind  where  a  wit- 
ness seems  too  zealous  to  serve  the  cause  of  his  party,  but 
in  order  to  shorten  the  proceedings  and  bring  the  question 
as  soon  as  possible  to  the  material  issues  upon  which  he  is 
to  testify,  the  counsel  will  be  permitted  to  lead  him  on  to 
that  length,  and  may  recapitulate  to  him  the  acknowledged 
facts  of  the  case  which  have  already  been  proven.  There- 
fore where  the  matter  to  which  the  witness  is  examined 
is  merely  introductory  of  that  which  is  material,  it  is 
frequently  desirable  to  lead  his  mind  directly  to  the  sub- 
ject. Questions  to  which  yes  or  no  would  be  conclusive 
are  objectionable  as  leading,  and  so  would  any  question  be 
which  suggested  to  the  witness  the  answer  which  counsel 
wished  to  obtain.  A  witness  should  certainly  not  be 
prompted  by  the  counsel  for  the  party  he  is  called  to  serve, 
and  even  if  questions  which  are  leading  are  asked  by  coun- 
sel, such  unfairness  will  usually  prejudice  him  in  the  eyes 
of  the  jury.  112  N.  C.  44;  4  Wend.  N.  Y.  229.  Objec- 
tions to  questions  as  leading,  however,  should  not  be  cap- 
tiously made,  because  it  is  to  some  extent  always  neces- 
sary to  lead  the  mind  of  the  witness  to  the  subject  of  in- 
quiry. The  court  will  sometimes  permit  leading  questions 
to  be  asked  upon  an  examination  in  chief,  as  where  it  evi- 
dently appears  that  the  witness  wishes  to  hide  the  truth, 
or  to  aid  the  opposite  party.  In  Clarke  v.  Soffery,  Ry.  & 
M.  (21  E.  C.  L.  R.)  126,  Best,  C.  J.,  said:  "  There  is  no 
fixed  rule  which  binds  the  counsel  calling  the  witness  to  a 
particular  mode  of  examining  him.  If  a  witness  by  his 
conduct  in  the  box,  shows  himself  decidedly  adverse,  it  is 
always  in  the  discretion  of  the  judge  to  allow  a  cross- 
examination.  See  also  Bastin  v.  Carew,  Ry.  &  M.  (21 
E.  C.  L.  R.)  127 ;  4  Esp.  67 ;  R.  v.  Ball,  8  C.  &  P.  (34  E.  C. 
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L.  R.)  745.  For  instance,  a  party's  own  witness,  having 
given  account  of  a  transaction,  when  called  on  the  trial 
gives  a  different  account,  may  be  asked  by  the  party  call- 
ing him  whether  he  had  given  such  an  account,  stating  it, 
to  the  attorney.  Melhuish  v.  Collier,  19  L.  J.  Q  B.  493. 
And  where  from  the  very  nature  of  the  case,  the 
mind  of  the  witness  cannot  be  directed  to  the  matter 
under  investigation  without  a  particular  specification  of 
it,  as  when  he  is  called  for  the  purpose  of  contradicting 
another  as  to  the  contents  of  a  particular  letter  which  has 
been  lost,  and  cannot  without  suggestion,  remember  the 
contents,  the  particular  passage  may  be  repeated  to  him. 
So  where  a  witness  is  called  for  the  purpose  of  contradict- 
ing the  evidence  of  a  former  witness,  who  has  stated  that 
certain  expressions  were  used,  or  certain  things  were  said, 
it  is  the  ordinary  practice  to  ask  whether  those  certain 
expressions  were  used,  or  those  things  were  said,  without 
putting  the  question  in  a  general  form  by  inquiring  what 
was  said.  If  this  were  not  to  be  permitted  by  the  court,  it 
may  be  readily  seen  how  much  irrelevant  matter  would  be 
often  stated  by  the  witness.  The  negative  if  not  allowed 
directly  to  be  proven,  could  only  be  proven  indirectly,  by 
calling  on  the  witness  to  state  all  that  was  said  on  the 
particular  occasion.  But  in  the  case  of  Courteen  v.  Tanse, 
I  Camp.  43,  Lord  Ellenborough  ruled  that  the  witness 
could  be  asked  whether  a  certain  letter  contained  a  passage 
sworn  to  by  another  witness,  this  was  to  be  done  after 
exhausting  the  memory  of  the  witness  as  to  the  contents 
of  the  letter.  This  decision,  therefore,  turned  upon  a 
principle  of  necessity  and  not  of  convenience. 

The  general  principle  may  be  illustrated  in  another  way. 
Where  details  are  to  be  made  of  such  length  or  difficulty 
that  the  memory  of  the  witness  will  not  enable  him  to 
testify  without  aid.  Thus  where  a  witness  is  called  for  the 
purpose  of  proving  a  co-partnership  between  a  number 
of  persons  whose  names  he  cannot  remember,  the  list  of 
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names  may  be  read  to  him,  and  he  may  be  asked  whether 
those  persons  are  members  of  the  firm.  Acerro  v.  Petroni, 
I  Stark.  C.  (2  E.  C.  L.  R.)  100.  See  also  6  Tex.  349; 
8  Ala.  820;  99  111.  368;  17  Pick.  490;  158  U.  S.  271;  4 
Wend.  N.  Y.  229. 

A  witness  is  questioned  either  as  to  facts,  simply,  which 
he  knows  himself,  or  in  some  instances  as  to  his  own  infer- 
ences from  facts,  or  as  to  facts  which  he  has  heard  from 
others.  Usually  the  witness  is  examined  as  to  facts  only, 
and  not  as  to  any  conclusion  or  opinion  which  he  may 
have  drawn  from  facts,  for  those  are  to  be  formed  by  the 
jury,  except  where  the  conclusion  is  an  inference  of  skill 
or  judgment.     4  T.  R.  497. 

Where  a  witness  is  examined  as  to  facts,  he  should  state 
those  only  of  which  he  has  had  personal  knowledge;  and 
such  knowledge,  if  not  stated,  is  supposed  upon  examina- 
tion in  chief,  and  upon  cross-examination  his  means  of 
knowledge  may  be  inquired  into  fully;  and  if  he  has  not 
had  adequate  means  of  knowledge  his  testimony  will  be 
stricken  out  by  order  of  the  court.  It  has  been  said,  that 
a  witness  must  not  be  examined  in  chief  as  to  his  belief 
or  persuasion,  but  only  as  to  his  knowledge  of  the  fact, 
since  judgment  must  be  given  secundum  allegata  et  pro- 
bata, and  a  person  cannot  be  convicted  for  perjury  who 
falsely  swears  as  to  his  persuasion  or  beHef.  Adams  v. 
Canon,  Dyer,  53 ;  note  to  Rolf  v.  Hampden,  Dyer,  53. 

So  far  as  regards  mere  beHef  or  persuasion,  which  does 
not  rest  upon  a  sufficient  legal  basis,  this  statement  is  cor- 
rect, as  where  a  man  believes  a  fact  to  be  true,  merely 
because  he  has  heard  it  said  to  be  so,  but  in  regard  to 
persuasion  or  belief,  as  founded  on  facts  within  the  actual 
knowledge  of  the  witness,  the  position  is  not  true.  Where 
the  question  is  one  of  the  identity  of  a  person,  or  of  hand- 
writing, witnesses  are  always  permitted  to  swear  that  they 
believe  the  person  to  be  the  same,  or  the  handwriting  to 
be  that  of  a  certain  man,  -  although  they  will  not  swear 
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positively  and  the  degree  of  credit  to  be  attached  to  the 
testimony  is  a  question  for  the  jury.  And  so  far  as  the 
second  objection  is  concerned,  it  has  been  held  that  a  man 
who  falsely  swears  what  he  thinks  or  believes,  may  be 
indicted  and  convicted  for  perjury.  Miller's  Case,  3  Wils. 
427;  2  Black.  881 ;  Pedley's  Case,  i  Leach,  327;  10  Q.  B. 
(59  E.  C.  L.  R.)  670. 

The  testimony  of  expert  witnesses  cannot  from  the  na- 
ture of  the  case  extend  beyond  opinion  and  belief. 

While  a  witness  cannot  be  examined  as  to  the  contents 
of  a  written  document  not  produced,  he  may  in  some  in- 
stances, be  examined  as  to  the  general  result  from  a  great 
number  of  documents  too  voluminous  to  be  read  in  court. 
2  Stark.  C.  (3  E.  C.  L.  R.)  276;  Peake's  C.  83;  3  Camp. 
310. 

While  it  is  true  that  as  a  general  rule  leading  questions 
may  not  be  asked  a  witness,  yet,  where  his  memory  has 
failed,  he  may  even  during  examination,  read,  or  hear, 
the  contents  of  a  document  read,  for  the  purpose  of  re- 
freshing his  memory,  and  if  by  that  means  he  acquires  a 
•recollection  of  the  facts  themselves  as  distinct  from  the 
memorandum,  his  statement  is  admissible  in  evidence.  11 
Wend.  N.  Y.  478. 

In  some  instances  the  law  allows  a  witness  to  give 
evidence  of  a  fact,  although  he  has  no  present  recollection 
of  the  fact  itself.  This  occurs  in  the  first  place  where  the 
witness,  having  no  longer  any  recollection  of  the  fact 
itself,  is  yet  enabled  to  say  that  at  some  former  time,  and 
while  he  distinctly  remembered  the  fact,  he  committed  it 
to  writing.  Such  evidence  is  admissible.  2  Ad.  &  E.  (29 
E.  C.  L.  R.)  210.  In  the  case  of  Guy  v.  Mead,  22  N.  Y. 
464,  the  learned  justice  who  delivered  the  opinion  of 
the  court  said  in  regard  to  evidence  of  this  character: 
"  Formerly,  I  think,  it  was  the  doctrine  of  the  courts  of 
this  state  that  such  a  paper  could  not  be  given  in  evidence 
as  an  independent  piece  of  testimony.    The  rule  was  that 
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it  might  be  referred  to  by  a  witness,  to  refresh  his  mem- 
ory, but  he  must  then  swear  to  the  truth  of  the  facts,  or  his 
statement  would  not  be  evidence.  Lawrence  v.  Baker,  5 
Wend.  N.  Y.  301.  The  doctrine  was  so  stated  by  the 
Chancellor  in  the  Court  of  Errors,  in  Feeter  v.  Heath,  11 
Wend.  N.  Y.  485.  But  the  subject  has  been  re-examined 
since  these  cases  were  decided,  and  a  different  rule  now 
prevails.  In  Merrill  v.  R.  R.  Co.  16  Wend.  N.  Y.  599, 
Judge  Cowen  examined  the  cases  upon  this  rule  of  evi- 
dence at  great  length,  and  his  conclusion  was,  that  origi- 
nal entries  might  be  read  in  evidence,  though  the  witness 
had  forgotten  the  fact  attested  by  them,  but  he  said  that, 
in  this  state,  the  rule  was  restricted  to  entries  made  by  a 
person  in  the  course  of  his  business.  He  seemed  to  con- 
sider .that  qualification  peculiar  to  this  state.  In  the  Bank 
of  Monroe  v.  Culver,  2  Hill,  531,  the  rule  is  laid  down 
with  that  limitation,  and  applied  to  the  case  of  entries 
made  by  clerks  in  a  bank  in  the  regular  course  of  their 
duties.  In  15  N.  Y.  485,  the  question  whether  a  memo- 
randum, made  at  or  about  the  time  when  the  event  or 
transaction  mentioned  in  it  took  place,  and  where  the  au- 
thor swears  that  he  knows  it  to  have  been  correct  when 
made,  can  be  read  to  the  jury  in  connection  with  the  oral 
testimony  of  the  witness;  or  whether  the  evidence  is  con- 
fined to  what  the  witness  is  able  to  recollect  after  refresh- 
ing his  memory  by  referring  to  the  memorandum  came  up 
for  decision  in  this  court.  The  memorandum  referred  to 
was  the  minutes  of  testimony  taken  by  the  counsel  upon  a 
former  trial  of  the  cause,  the  matter  being  what  a  witness 
had  sworn  to  on  that  trial ;  and  it  was  held  to  be  admissible. 
The  paper  did  not  fall  within  the  rule  as  an  entry  made  in 
the  course  of  business,  like  the  memoranda  and  entries 
made  by  clerks  in  banks  and  the  like;  and  it  was  not 
placed  on  that  footing  in  the  opinion  of  the  court.  On 
the  contrary.  Judge  Selden,  by  whom  the  opinion  was 
prepared,  took  pains  to  say  that  he  did  not  consider  that 
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the  case  of  such  a  memorandum  as  the  one  then  in  ques- 
tion was  governed  by  any  pecuHar  rule,  but  that  the  gen- 
eral question  was  presented,  whether  a  memorandum,  that 
is  any  memorandum,  made  and  sworn  to  in  the  manner 
stated,  would  be  admissible.  The  whole  of  the  reasoning 
of  the  opinion,  and  the  cases  relied  on,  sustain  the  po- 
sition as  a  general  one,  applicable  to  every  species  of  mem- 
orandum, and  are  not  restricted  to  the  routine  entries  re- 
ferred to.  I  am  therefore  of  opinion  that  the  qualifica- 
tion, formerly  considered  as  annexed  to  the  rule,  has  been 
abolished ;  and  although  my  reluctance  to  depart  from  de- 
cisions upon  practical  questions,  which  have  been  long 
acted  upon,  would  not  have  permitted  me  to  propose  such 
a  change  as  was  made  in  this  instance,  I  am  convinced 
that  the  former  doctrine  was  based  upon  a  misunderstand- 
ing of  some  earlier  adjudications,  and  that  the  principle 
now  established  is,  at  least,  equally  conducive  to  the  elu- 
cidation of  truth,  which  should  be  the  object  of  all  the 
rules  of  evidence.  In  Russell  v.  R.  R.  17  N.  Y.  134,  the 
memorandum  which  had  been  received  in  evidence  was  a 
written  statement  made  by  a  surgeon  as  to  the  character 
of  the  injuries  which  the  plaintiff  had  sustained  by  the 
alleged  negligence  of  the  defendants,  and  of  the  remedies 
applied,  made  at  the  time  the  witness  was  called  on  to 
attend  him.  It  was  not  doubted  in  the  opinion  of  the  court, 
that  the  memorandum  was  one  to  which  the  rule  applied ; 
but  a  new  trial  was  granted,  because  it  did  not  appear  but 
that  the  witness  had  a  perfect  recollection  of  all  the  mat- 
ters sought  to  be  proved  by  the  memorandum."  And  in 
the  case  of  People  v.  McLaughlin,  150  N.  Y.  392,  where 
the  case  last  cited  is  quoted  with  approval,  the  court  said : 
"  This  book  was  submitted  to  the  jury  as  proof  in  the 
case,  not  to  establish  time,  but  as  independent  evidence  of 
the  matters  stated  therein.  An  original  entry  or  a  memo- 
randum made  by  a  witness  at  the  time  of  a  transaction,  is 
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admissible  in  evidence  as  auxiliary  to  his  testimony,  only 
when  without  its  aid  he  is  unable  to  distinctly  recollect  the 
fact  to  which  it  relates.  The  evidence  is  admitted  only  as 
a  matter  of  necessity.  Where  the  witness  has  a  distinct 
recollection  of  the  essential  facts  to  which  the  entry  re- 
lates, so  that  primary  common-law  proof  may  be  fur- 
nished, the  necessity  for  secondary  evidence  does  not  arise 
and  it  is  incompetent.  The  court  cited  114  N.  Y.  280;  2 
Hill,  N.  Y.  531 ;  ID  N.  Y.  96;  15  Id.  485;  17  Id.  134;  22 
Id.  462;  61  Id.  530,  535;  Tj  Id.  592;  94  Id.  569;  102  Id. 
572,  580;  46  Barb.  N.  Y.  400;  51  Id.  65;  67  Id.  169,  182. 

There  is  also  a  class  of  cases  where  the  evidence  of  a 
witness  is  admissible  to  prove  a  fact;  although  he  has 
neither  any  remembrance  of  the  fact  itself,  nor  mediate 
knowledge  of  the  fact,  by  means  of  a  memorial  of  the 
truth  of  which  he  has  a  present  remembrance.  This  oc- 
curs where  the  memorandum  is  such  as  to  permit  the  wit- 
ness to  say  with  certainty  that  it  would  not  have  been 
made  had  not  the  fact  in  question  been  true.  Here  the 
truth  of  the  testimony  does  not  entirely  depend  on  the 
contents  of  the  document  itself,  or  on  any  recollection  of 
the  witness  of  the  document  itself,  or  of  the  circumstances 
under  which  it  was  made,  but  upon  a  conviction  arising 
from  the  knowledge  of  his  own  habits  and  conduct  suffi- 
ciently strong  to  make  the  existence  of  the  document 
wholly  irreconcilable  with  the  non-existence  of  the  fact, 
and  so  to  convince  him  of  the  affirmative.  For  instance 
in  proving  the  execution  of  a  deed  or  other  instrument, 
where  a  subscribing  witness  called  to  prove  the  execution 
of  a  deed  sees  his  signature,  and  says  he  is  thereby  certain 
that  he  saw  the  party  execute  the  deed,  that  is  sufficient 
proof  of  the  execution  of  the  deed.  8  B.  &  C.  (15  E.  C. 
L.  R.)  14;  5  Bing.  N.  C.  (35  E.  C.  L.  R.)  738. 

Upon  seeing  the  memorandum  or  other  entry,  the  wit- 
ness should  be  enabled  to  swear  positively  to  the  truth  of 
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the  fact,  although  he  has  no  present  independent  recollec- 
tion of  it.  2  Ad.  &  E.  (29  E.  C.  L.  R.)  210;  8  B.  &  C.  (15 
E.  C.  L.  R.)  14. 

It  is  not  necessary  that  the  memorandum  should  have 
been  contemporary  with  the  fact,  but  it  should  be  made 
very  near  the  time.  As  to  time  of  making  memorandum, 
see  91  Hun,  N.  Y.  38;  10  N.  Y.  Supp.  317.  See  also  6 
N.  Y.  337;  26  Hun,  N.  Y.  550,  afif'd  in  91  N.  Y.  662;  51 
Atl.  R.  357  (Pa.  1902).  In  59  N.  Y.  499,  the  court  said: 
"It  is  indispensable  to  entitle  a  memorandum  to  be  read, 
that  the  witness  should  verify  the  handwriting  as  his  own. 
This  is  the  foundation  of  such  evidence." 

Whether  the  writing  be  used  merely  for  the  purpose  of 
restoring  the  remembrance  of  a  fact,  or  be  offered  to  be 
read  as  containing  a  true  account  of  facts  forgotten  en- 
tirely, it  must,  in  conformity  with  the  general  and  salu- 
tary principle  of  evidence,  be  the  best  for  the  purpose  that 
the  case  admits  of,  and  it  has  been  held  that  a  mere  copy 
of  a  writing,  although  made  by  the  witness  himself,  cannot 
be  used  for  the  purpose.  Burton  v.  Plummer,  2  Ad.  &  E. 
(29  E.  C.  L.  R.)  348.  But  this  rule  does  not  extend  to  the 
exclusion  of  a  duplicate  original.  Home  v.  McKenzie,  6 
CI.  &  Fin.  628,  nor  to  copies  recently  taken  by  a  witness 
from  a  shop-book,  or  other  documents  of  his  own  writing. 
Id.     See  also  Edwards  v.  Gimbel,  51  Atlantic  Reporter, 

357  (Pa.  1902). 

A  copy  of  the  memorandum  may  be  used,  in  some  cases, 
to  refresh  the  memory  where  it  is  proven  that  the  original 
is  lost.  But  in  one  instance  it  was  held  that  a  copy  made 
by  a  witness  himself,  six  months  after  the  fact,  from  his 
own  memorandum  made  at  the  time  of  the  fact,  could  not 
be  used,  although  the  witness  testified  that  the  original 
was  lost,  and  was  at  the  time  of  the  loss  illegible,  being 
covered  with  figures.  Jones  v.  Stroud,  2  C.  &  P.  (12  E. 
C.  L.  R.)  196,  and  see  2  Ad.  &  E.  (29  E.  C.  L.  R.)  343; 
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and  also  contra  Wood  v.  Cooper,  i  C.  &  K.  (47  E.  C.  L. 
R.)  646;  R.  Kinloch,  25  How.  St.  Tr.  937. 

It  is  usual  and  reasonable  that  opposing  counsel  should 
have  an  opportunity  of  inspecting  memoranda  from  which 
a  witness  refreshes  his  memory,  for  the  purpose  of  cross- 
examining  the  witness.  24  Howell's  St.  Tr.  824;  2  C.  & 
P.  (12  E.  C.  L.  R.  )  603;  I  C.  &  P.  582;  and  he  is  enti- 
tled to  cross-exam_ine  not  only  as  to  the  part  referred  to, 
but  as  to  other  parts  of  the  entry.  Lloyd  v.  Freshfield,  2 
C.  &P.  (12  E.  C.  L.  R.)  325. 

WITNESSES— CROSS-EXAMINATION. 

The  task  of  cross-examination  is  indeed  a  difficult  and 
delicate  one.  Pothier  in  his  treatise  says :  The  cross-exam- 
ination ofrwitnesses  adduced  by  the  opposite  party,  is  a  sub- 
ject  of  the  utmost  nicety,  with  respect  both  to  the  conduct 
of  the  advocate  and  the  discrimination  of  those  who  are  to 
form  a  judgment.  *  *  *  The  abuses  to  which  this  proced- 
ure is  liable  are  the  subject  of  very  frequent  complaint, 
but  it  would  be  impossible,  by  any  general  rule,  to  apply  a 
preventive  to  these  abuses,  without  destroying  the  liberty 
upon  which  the  benefits  essentially  depend,  and  all  that 
can  be  effected  by  the  interposition  of  the  court,  is  a  dis- 
couragement of  any  virulence  towards  the  witnesses,  which 
is  not  justified  by  the  nature  of  the  cause,  etc.  *  *  * 
Whatever  can  elicit  the  actual  dispositions  of  the  witness 
with  respect  to  the  event;  whatever  can  detect  the  opera- 
tion of  a  concerted  plan  of  testimony,  or  bring  to  light  the 
incidental  facts  and  circumstances  that  the  witness  may  be 
supposed  to  have  suppressed ;  in  short,  whatever  may  be 
expected  fairly  to  promote  the  real  manifestation  of  the 
merits  of  the  cause  is  not  only  justifiable,  but  meritorious. 
(Pothier,  Vol.  2,  pp.  233,  234.) 

"  The  power  of  cross-examination  is  generally  allowed, 
to  afford  one  of  the  best  securities  against  incomplete, 
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garbled  or  false  evidence;  great  latitude,  therefore,  is  al- 
lowed in  the  mode  of  putting  questions."  Phil.  Ev.  (C. 
&  Hill's  Notes,  by  Edwards),  Vol.  7,  p.  750,  cited  in  66 
Barb.  N.  Y.  531.) 

When  cross-examining  counsel  is  satisfied  that  the  wit- 
ness is  lying  there  is  no  better  process  of  detection  than  a 
rapid  fire  of  questions.  Mr.  Cox's  advice  is :  "  Dislocate 
his  train  of  ideas  and  you  put  him  out ;  you  disturb  his 
memory  of  his  lesson.  Thus,  begin  your  cross-examina- 
tion at  the  middle  of  his  narrative,  then  jump  to  one  end, 
then  to  some  other  part,  the  most  remote  from  the  subject 
of  the  previous  question." 

It  should  be  borne  in  mind  by  counsel  conducting  a 
cross-examination  that  there  are  three  principal  sources  of 
error  which  may  lead  an  honest  witness  to  tell  a  story 
which  is  not  true,  but  which  he  believes  to  be  true.  These 
sources  of  error  are,  defective  perceptive  faculties,  a  poor 
memory,  and  the  power  of  correctly  stating  what  he  has 
seen  or  heard. 

It  is  impossible  to  answer  all  questions  with  a  simple 
yes  or  no.  Sometimes  in  conducting  the  cross-examina- 
tion of  a  witness,  council  will  assume  something  to  have 
been  proven  which  has  not  been  proven.  For  instance, 
suppose  an  honest  witness  should  be  asked  if  he  has 
quit  stealing.  He  could  not  answer  yes  or  no  without 
doing  himself  great  injustice.  Counsel  should  never  allow 
a  question  to  be  asked  on  cross-examination  in  which  there 
is  an  assumption  of  a  fact  not  in  evidence,  but  should 
make  an  objection  to  the  question  upon  that  ground. 

When  a  witness  has  been  examined  in  chief,  the  op- 
posing party  has  a  right  to  cross-examine  him.  A  lawyer 
in  cross-examining  a  witness  should  not  conduct  the  ex- 
amination in  a  hap-hazard,  aimless  manner,  but  he  should 
have  in  asking  every  question  a  distinct  end  in  view.  He 
should  first  learn  how  to  cross-examine,  and  then  how  not 
to  cross-examine  unless  necessary.    In  some  instances  it 
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would  be  well  for  him  beforehand  to  write,  in  full,  the 
questions  he  wishes  to  ask  the  witness.  He  should  in  cross- 
examining  a  witness  try  first,  to  elicit  something  in  his 
favor.  In  the  second  place  he  should  endeavor  to  weaken 
the  force  of  what  the  witness  has  said  against  his  client. 
In  the  third  place,  show,  from  his  character,  and  demeanor 
that  he  is  not  worthy  of  belief,  and  thus  weaken  or  destroy 
the  force  of  his  evidence.  In  order  to  accomplish  these 
three  purposes  he  may  ask  the  witness  any  question  tend- 
ing to  test  his  accuracy  (141  N.  Y.  457),  memory,  verac- 
ity, credibility  (53  N.  Y.  164),  the  extent  and  means  of  his 
knowledge,  his  motives,  his  interest  in  the  subject  matter 
of  controversy  and  his  friendly  or  unfriendly  relations  with 
the  parties  to  the  cause-.  Peo.  v.  Webster,  139  N.  Y.  73; 
136  Id.  515;  89  Id.  242;  138  N.  Y.  461 ;  105  Cal.  32. 

As  to  collateral  matters  the  extent  of  the  cross-exami- 
nation is  largely  discretionary  with  the  trial  judge.  100 
Ala.  70 ;  99  Cal.  538 ;  97  N.  Y.  501 ;  83  Id.  536 ;  72  Id.  393 ; 
33  Id.  245;  32  Id.  127;  47  How.  Pr.  N.  Y.  193;  S.  C.  57 
N.  Y.  670. 

The  right  of  cross-examination  as  to  substantial  mat- 
ters should  not  be  denied  or  abridged.  News  Pub.  Co. 
V.  Butler  (Ga.),  22  S.  E.  R.  282. 

The  power  and  opportunity  to  examine  a  witness  is 
one  of  great  value,  and  is  one  of  the  principal  tests  which 
the  law  has  devised  for  the  ascertainment  of  truth,  and  it 
is  assuredly  a  most  effective  test.  By  means  of  cross- 
examination  the  situation  of  the  witness  with  respect  to 
the  parties,  and  the  subject  of  the  action,  his  interest,  his 
motive,  his  bias,  and  inclination,  his  means  of  obtaining 
a  certain  and  correct  knowledge  of  the  facts  to  which  he 
testifies,  the  manner  in  which  he  has  used  these  means, 
his  capacity  to  discern  facts,  and  his  power  for  retaining 
and  relating  them  are  fully  inquired  into  and  submitted  to 
the  consideration  of  the  jury,  who  have  what  is  of  great 
importance,  an  opportunity  of  observing  the  conduct  and 
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demeanor  of  the  witness,  circumstances  frequently  as  im- 
portant as  the  answers  themselves.  A  witness  put  to  this 
test  cannot  easily  impose  upon  court  or  jury,  for  however 
cunningly  the  falsehood  may  have  been  concocted,  all  the 
circumstances  to  which  the  cross-examination  may  be  ex- 
tended cannot  be  embraced.  Every  event  is  connected 
with  other  events  which  have  preceded,  and  with  events 
which  have  followed  it.  The  fraud  is  therefore  liable  to 
be  exposed  for  lack  of  consistency  between  that  which  has 
been  invented,  and  that  which  the  witness  must  either  rep- 
resent according  to  the  truth,  for  lack  of  prior  preparation, 
or  misrepresent  according  to  his  own  invention  at  the  mo- 
ment. In  the  latter  case,  the  fraud  must  be  liable  to  be 
exposed,  so  difficult  is  it  to  invent  extemporaneously  and 
as  rapidly  as  a  series  of  questions '  may  be  asked,  in  the 
presence  of  court,  jury  and  a  listening  and  attentive  mul- 
titude, a  falsehood  consistent  with  itself,  and  the  other 
testimony  in  the  case. 

Leading  questions  are  usually  allowed  on  cross-exami- 
nation. Harrison  v.  Rowan,  3  Wash.  Cire.  Ct.  580.  In 
the  case  of  Parkin  v.  Moon,  7  C.  &  P.  (32  E.  C.  L.  R. 
1408),  Alderson,  B.,  said:  "  i  apprehend  you  may  put  a 
leading  question  to  an  unwilling  witness  on  the  examina- 
tion in  chief,  but  you  may  always  put  a  leading  question 
in  cross-examination,  whether  a  witness  be  willing  or  not." 
See  also  2  J.  &  S.  N.  Y.  547;  3  Wash.  Circ.  Ct.  580. 
While  it  is  true  that  leading  questions  may  be  asked  on 
cross-examination,  those  questions  must  not  assume  facts 
to  have  been  proven,  or  that  certain  answers  have  been 
given  when  they  have  not  been  given.  Counsel  cannot 
cross-examine  a  witness  as  to  the  contents  of  a  written 
instrument  which  is  not  produced.  Sainthill  v.  Bound,  4 
Esp.  C.  74;  nor  as  to  the  contents  of  a  written  instru- 
ment which  is  in  the  hands  of  the  opposing  party,  and 
which  he  has  had  no  notice  to  produce. 

As  a  general  rule  a  witness  may  not  be  cross-examined 
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as  to  any  distinct  collateral  fact  for  the  purpose  of  after- 
Ward's  impeaching  his  testimony  by  contradictiajg  hipi,  for 
the  reason  that  this  would  render  an  inquiry  which  ought 
to  be  simple,  and  confined  to  the  matter  in  issue,  prolix 
and  complicated,  by  introducing  a  number  of  collateral 
issues.  But  to  this  rule  there  are  many  exceptions,  and  it 
may  be  said,  generally,  that  the  court  in  its  discretion  on 
cross-examination  may  say  how  far  irrelevant  or  collat- 
eral questions  may  be  asked  the  witness.  A  witness  on 
cross-examination  will  usually  be  compelled  to  answer 
questions  asked  him  for  the  purpose  of.  testing  his  knowl- 
edge (13  Hun,  N.  Y.  254),  or  his  memory  (Tozer  v.  R. 
R.  17  Weekly  Dig.  N.  Y.  370,  judgment  affirmed,  94  N.  Y. 
653 ;  21  Misc.  R.  N.  Y.  13 ;  50  Hun,  N.  Y.  221 ;  121  N.  Y. 
655),  or  of  showing  his  character  and  antecedents  (42 
N.  Y.  270;  Wilbur  v.  Flood,  16  Mich.  40).  The  witness 
may  also  be  compelled  to  answer  questions  asked  him 
upon  cross-examination  for  the  purpose  of  testing  his  cred- 
ibility, the  rule  being  that  upon  cross-examination  a  party 
may  investigate  the  situation  of  the  witness  with  respect 
to  the  parties,  and  to  the  subject  of  litigation;  his  inter- 
est, his  motives,  his  inclination  and  prejudices;  his  means 
of  obtaining  a  correct  and  certain  knowledge  of  the  facts 
to  which  he  testifies;  the  manner  in  which  he  has  used 
those  means,  his  powers  of  memory,  discernment  and  de- 
scription. And  the  court  will  not  reverse  on  account  of 
latitude  allowed  in  such  a  cross-examination,  unless  it  is 
apparent  that  an  improper  indulgence  was  allowed. 

The  rule  does  not  of  course  exclude  the  contradiction 
of  the  witness  as  to  facts  connected  with  the  subject  of 
litigation,  i  Exch.  91.  A  witness  may  be  asked  on  cross- 
examination,  however,  whether  because  of  his  having  been 
charged  with  robbing  the  prisoner,  he  has  not  said  that 
he  would  be  revenged  upon  him ;  and  in  case  of  denial  he 
may  be  contradicted.  Gewin's  Case,  2  Camp.  638n ;  Peo- 
ple V.  Webster,  139  N.  Y.  73.     And  questions  in  regard 
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to  hostile  feelings  on  the  part  of  a  witness  appear  to  have 
been  allowed  without  reference  to  the  remoteness  of  the 
time  when  they  were  expressed.  14  Minn.  38.  See  also 
5  Denio,  N.  Y.  107 ;  2  Selden,  346 ;  9  Cush.  365 ;  8  Gray, 
439;  14  Gray,  3: ;  7  Conn.  66.  It  is  sometimes  insisted 
that  while  personal  controversy  and  ill-feeling  may  be 
shown,  yet  the  particulars  thereof  may  not  be  inquired 
into.  This  is  not  the  true  rule.  An  examination  of  the 
authorities  will  show  that  the  practice  is  to  permit  the 
particulars  of  the  hostility  of  feeling  to  be  inquired  into. 
The  purpose  of  this  kind  of  evidence  is  to  show  bias  and 
prejudice  on  the  part  of  the  witness,  for  the  purpose  of 
leading  the  jury  to  scrutinize,  and  perhaps  to  discredit 
the  testimony.  If  evidence  of  this  character  is  to  be  re- 
ceived, it  should  be  received  in  its  most  effective  form,  so 
that  the  objects  for  which  it  is  introduced  may  be  best  ac- 
complished. A  mere  vague  and  general  statement  that 
hostile  feelings  existed,  would  have  but  little  force.  It 
is  proper  to  ask  what  the  expression  of  hostility  was,  for 
the  purpose  of  letting  the  jury  know  the  extent  and  nature 
of  the  hostile  feeling,  so  that  they  may  determine  how 
much  allowance  should  be  made  for  it. 

The  Court  of  Appeals  in  the  case  of  People  v.  Webster, 
139  N.  Y.  85,  say  upon  this  point:  "  That  such  is  the  rule 
where  the  witness  is  hostile  to  the  party  against  whom 
he  is  called  cannot  be  questioned.  As  was  said  by  Ch.  J. 
Earl,  in  People  v.  Brooks,  131  N.  Y.  325,  "  The  hostihty 
of  a  witness  towards  a  party,  against  whom  he  is  called, 
may  be  proven  by  any  competent  evidence.  It  may  be 
shown  by  cross-examination  of  the  witness,  or  witnesses 
may  be  called  who  can  swear  to  facts  showing  it.  Garn- 
sey  V.  Rhodes,  138  N.  Y.  461."  The  same  rule  must  prevail 
where  the  relations  of  the  witness  to  the  party  who  pro- 
duces him  are  more  intimate  and  friendly  than  those  which 
ordinarily  exist  in  social  or  business  intercourse.  This 
kind  of  evidence  is  especially  valuable  in  criminal  prose- 
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cutions,  for  "  there  are  no  cases,"  says  Wharton,  "in 
which  party  sympathy,  personal  friendship,  family  affec- 
tion operate,  as  a  rule,  so  effectively  as  where  life  and  lib- 
erty are  at  stake.  In  such  cases,  while  (unless  in  the 
relationship  of  marriage,  to  be  hereafter  discussed)  there 
is  no  exclusion  on  account  of  bias,  however  strong,  bias 
is  always  of  importance  in  determining  credibility.  Nor 
is  this  exclusively  on  the  ground  that  bias  prompts  per- 
jury. So  it  may  sometimes  do,  but  cases  of  this  class  are 
rare,  while  cases  in  which  bias  leads  to  unconscious  per- 
version of  facts  are  frequent.  For  these  reasons  interest 
and  party  or  social  sympathy  may  be  always  shown  in 
order  to  discredit  a  witness,  and  the  same  observation 
may  be  made  as  to  near  relationship."  (Wharton  Crim. 
Ev.  §  376.) 

While  a  witness  may  be  asked  upon  cross-examination 
as  to  any  vicious  or  criminal  acts  of  his  life  (Peo.  v.  Web- 
ster, 139  N.  Y.  84),  the  extent  to  which  disparaging  ques- 
tions irrelevant  to  the  issue,  may  be  asked  on  cross-exami- 
nation is  discretionary  with  the  trial  court,  and  its  rulings 
will  not  be  subject  to  review  unless  it  appears  that  the 
discretion  was  abused.  Id.  See  also  32  N.  Y.  127;  33 
Id.  245.  See  also  121  Mo.  556;  24  S.  W.  R.  899;  55  111. 
App.  29s;  31  S.  W.  R.  843. 

It  has,  however  been  held  that  on  the  cross-examination 
of  a  witness  he  cannot  be  asked  whether  he  had  been  con- 
victed of  petit  larceny,  although  he  do  not  object.  The 
party  has  a  right  to  insist  that  the  fact,  if  proved  at  all, 
shall  be  proven  by  the  record  of  his  conviction.  Collat- 
eral issues  form  no  exception  to  the  rule  requiring  the 
best  evidence  to  be  given.  Newcomb  v.  Griswold,  24 
N.  Y.  298.  See  also  161  Mass.  59 ;  94  Ga.  85.  Compare 
124  Mo.  514. 

The  accuracy  of  a  witness  may  be  tested  on  cross-ex- 
amination. And  where  witness  testified  in  chief  as  to  the 
correctness  of  a  map,  and  the  location  of  certain  objects 
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marked  upon  it,  it  was  proper  then  for  the  defendants  to 
cross-examine  them  as  to  other  points  and  distances  of 
the  locality  upon  the  same  map,  if  for  no  other  purpose 
than  to  test  the  accuracy  of  the  witnesses'  knowledge  and 
observation.     164  Pa.  St.  243. 

It  is  competent  for  the  purpose  of  impeachment,  to 
prove  that  a  witness  has  made  statements  out  of  court  in 
conflict  with  his  evidence  in  court  upon  a  material  ques- 
tion in  the  case.  45  N.  Y.  125.  To  lay  the  foundation 
for  contradiction,  it  is  necessary  to  ask  the  witness  specifi- 
cally whether  he  has  made  such  statements.  Id.  See  also 
133  N.  Y.  114;  94  Mich.  496;  52  Mo.  App.  102;  90  Ga. 
124;  60  N.  W.  R.  612. 

A  witness  will  not  be  permitted  to  avoid  contradiction 
by  equivocation  or  subterfuge,  nor  should  the  opposite 
party  be  deprived  of  the  right  to  show  that  the  witness  has 
made  contradictory  statements,  either  by  his  real  or  feigned 
forgetfulness.  Nothing  short  of  an  explicit  statement  that 
he  made  the  statement  alleged,  will  deprive  the  opposite 
party  of  the  right  to  prove  it.  66  Mo.  117;  158  Mass.  15. 
But  in  order  to  let  in  such  a  contradiction,  the  witness 
should  have  been  cross-examined  as  to  the  use  of  the  lan- 
guage attributed  to  him,  and  the  time  and  place  should 
be  fixed,  in  order  to  enable  him  to  explain  them;  for  ex- 
ample in  an  action  for  seduction  of  the  plaintiff's  daugh- 
ter, she  was  asked  whether  she  knew  A.  B.,  and  she  there- 
upon having  denied  that  she  knew  him,  evidence  that  she 
had  told  a  witness  that  A.  B.  was  the  father  of  her  child, 
and  had  seduced  her,  offered  by  way  of  contradiction,  was 
rejected.  But  the  learned  court  said  that  had  she  been 
cross-examined  as  to  statements  made  by  her  relating  to 
him,  such  evidence  would  have  been  admissible.  1 1  Ad.  & 
E.  (39  E.  C.  L.  R.)  303.  The  rule  which  makes  it  incum- 
bent upon  the  cross-examining  counsel  first  to  direct  the 
witness'  attention  with  reasonable  precision  to,  and  inter- 
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rogate  him  respecting  an  alleged  contradictory  statement, 
before  the  latter  may  be  given  in  evidence,  is  also  laid 
down  in  4  E.  D.  Smith,  N.  Y.  448;  i  Wend.  N.  Y.  419; 
4  Hun,  N.  Y.  797;  51  N.  Y.  St.  Rep.  586.  See  163  Mass. 
411 ;  165  Mass.  524;  91  Pa.  108;  43  Conn.  562.  Compare 
32  Maine,  184;  34  N.  H.  460;  31  Vt.  443 ;  30  Id.  433.  As 
to  rule  where  an  attending  witness  is  examined,  see  105 
Mich.  92.  As  to  an  adverse  witness,  162  U.  S.  697-707; 
150  Pa.  St.  611. 

It  seems  to  be  now  well  settled  in  England  and  the 
United  States  that  a  competent  witness  shall  not  be  ex- 
cused from  answering  a  relevant  question,  on  the  ground 
only  that  the  answer  may  tend  to  establish  the  fact  that 
he  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit,  but  a 
witness  will  not  be  compelled  to  give  an  answer  which 
will  tend  to  accuse  himself  of  a  crime  or  misdemeanor,  or 
to  expose  him  to  a  penalty  or  forfeiture,  or  even  tends  col- 
laterally to  convict  him,  agreeably  to  the  wise  and  humane 
principle  that  no  man  is  bound  to  criminate  himself.  46 
Ga.  3,  c.  38 ;  New  York  Code  Civil  Procedure,  §  837 ;  10 
Pick.  9;  16  Vt.  125;  4  S.  &  R.  397;  3  N.  H.  159. 

In  the  case  of  Burnett  v.  Phalon,  11  Abb.  Pr.  R.  N.  Y. 
157,  which  was  an  action  to  restrain  the  infringement  of 
a  trade-mark,  one  of  the  plaintiffs,  when  offered  as  a  wit- 
ness on  their  own  behalf,  as  to  the  issue  on  the  question  of 
damage  sustained  by  them  by  the  infringement,  refused 
to  answer  as  to  the  materials  with  which  his  compound, 
which  he  sought  to  protect  by  the  trade-mark,  was  pre- 
pared. It  was  held  that  his  claim  for  damages  was  prop- 
erly stricken  out  as  a  penalty  for  contempt  in  refusing  to 
answer,  he  not  offering  other  testimony  in  support  of  it. 
In  this  case  the  court  said,  "  Was  he  privileged  from  an- 
swering the  particular  question?"  The  learned  judge 
holds  that  he  was  not  bound  to  reveal  the  secret  of  his 
trade.    On  what  ground  is  this  exception  placed  ?    I  have 
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looked  in  vain  for  any  direct  authority  to  the  point.  Can 
the  principle  of  the  exemption,  if  it  exist,  be  any  other  than 
subjection  of  the  witness  to  a  pecuniary  loss? 

The  English  statute  of  4  Geo.  3,  c.  37,  was  passed  after 
the  discussion  in  the  case  of  Lord  Melville.  Eight  judges 
had  held  against  four  that  a  witness  was  bound  to  an- 
swer, though  by  so  doing  he  might  subject  himself  to  a 
civil  action,  or  charge  himself  with  a  debt. 

Our  own  statute  (2  Rev.  Stat.  406-411),  declares  that 
any  competent  witness  in  a  cause  shall  not  be  excused 
from  answering  a  question  relevant  to  the  matter  in  issue, 
on  the  ground  merely  that  the  answer  to  such  question 
may  establish,  or  tend  to  establish,  that  such  witness  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit."  See  also 
32  Misc.  N.  Y.  36;  21  How.  Pr.  R.  50;  7  Rob.  N.  Y.  581 ; 
24  How.  N.  Y.  92;  4  Johns,  ch.  N.  Y.  415. 

But  where  the  offence  is  barred  by  the  statute  of  lim- 
itations the  witness  cannot  refuse  to  answer.  15  Abb. 
Pr.  R.  336. 

Where  the  witness  cannot  be  compelled  to  answer  upon 
the  ground  that  the  answer  will  have  a  tendency  to  ex- 
pose him  to  a  penal  liability,  or  to  any  kind  of  punish- 
ment, or  to  a  criminal  charge,  he  may  claim  the  protection 
at  any  stage  of  the  examination,  whether  he  has  answered 
already  in  part,  according  to  some  cases,  (i  Dennis  C.  C. 
236;  2  Car.  &  K.  474),  or  not  at  all.  If  the  fact  about 
which  he  is  questioned,  forms  but  one  link  in  the  chain  of 
evidence,  which  is  to  convict  him  he  is  protected.  And 
whether  it  will  have  a  tendency  to  criminate  or  expose  the 
witness  is  a  point  upon  which  the  court  is  bound  to  in- 
struct him.  I  Denio,  N.  Y.  319,  and  the  point  is  one  which 
the  trial  judge  will  decide.  But  this  point  is  not  well 
settled.  In  Fisher  v.  Ronalds,  17  Jur.  393,  Jervis,  C.  J., 
and  Maule,  J.,  were  of  the  opinion  that  it  was  for  the  wit- 
ness to  say,  on  his  oath,  whether  he  believed  that  the  ques- 
tion tended  to  criminate  him,  and  that  if  he  did  his  answer 
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was  conclusive.  At  all  events  the  witness  should  not  be 
compelled  to  fully  explain  in  what  way  he  might  be  crimi- 
nated by  the  answer,  which  the  truth  would  oblige  him  to 
give.  For  if  the  judge  presiding  at  the  trial  should  compel 
him  to  show  the  answer  would  prejudice  him,  the  protec- 
tion which  this  rule  of  law  was  intended  to  afford  him 
would  be  at  once  destroyed.  In  the  case  of  People  v. 
Mather,  4  Wend.  N.  Y.  454,  the  judge  who  delivered  the 
prevailing  opinion  of  the  court  said,  in  part :  "  My  con- 
clusion is,  that  where  a  witness  claims  to  be  excused  from 
answering  a  question  because  the  answer  may  disgrace 
him  or  render  him  infamous,  the  court  must  see  that  the 
answer  may,  without  the  intervention  of  other  facts,  fix 
on  him  moral  turpitude.  Where  he  claims  to  be  excused 
from  answering  because  his  answer  will  have  a  tendency 
to  implicate  him  in  a  crime  or  misdemeanor,  or  will  expose 
him  to  a  penalty  or  iorfeiture,  then  the  courts  are  to  deter- 
mine whether  the  answer  he  may  give  to  the  question  can 
criminate  him  directly  or  indirectly,  by  furnishing  direct 
evidence  of  his  guilt,  or  by  estabhshing  one  of  many  facts, 
which  together  may  constitute  a  chain  of  testimony  suffi- 
cient to  warrant  his  conviction,  but  which  one  fact  of 
itself  could  not  produce  such  result,  and  if  they  think  the 
answer  may  in  any  way  criminate  him,  they  must  allow 
his  privilege,  without  exacting  from  him  to  explain  how 
he  would  be  criminated  by  the  answer  which  the  truth 
may  oblige  him  to  give.  If  the  witness  was  obliged  to 
show  how  the  effect  is  produced,  the  protection  would  at 
once  be  annihilated.  The  means  which  he  would  in  this 
case  be  compelled  to  use  to  obtain  protection,  would  in- 
volve the  surrender  of  the  very  object  for  the  security 
of  which  the  protection  was  sought."  The  witness  may 
waive  his  right  and  answer  the  question,  the  court  will 
only  advise  him  of  his  right  to  decline  it.  4  Wend.  N.  Y. 
252.  But  the  privilege  is  that  of  the  witness,  and  not 
of  the  party,  and  counsel  therefore  will  not  be  permitted 

611 


THE  TRIAL  LAWYERS'  ASSISTANT. 

to  make  the  objection.  Thomas  v.  Newton,  i  M.  &  Malk. 
48,  note;  Rex  v.  Ady,  i  M.  &  Rob.  94.  If  the  prosecu- 
tion, to  which  he  might  be  liable,  is  barred  by  lapse  of  time, 
the  privilege  ceases,  and  he  will  be  compelled  to  answer. 
I  M.  Malk.  192;  4  Wend.  N.  Y.  252-255. 

The  right  of  a  witness  has  been  protected  still  further. 
According  to  the  weight  of  authority  the  court  in  its  dis- 
cretion may  exclude  disparaging  questions  put  to  a  wit- 
ness on  the  cross-examination,  not  relative  to  the  issue, 
though  avowedly  for  the  purpose  of  affecting  his  'credit, 
although  no  claim  of  privilege  be  interposed,  and  such 
ruling  is  not  reviewable  on  error  unless  the  discretion  be 
manifestly  abused.  158  N.  Y.  569;  34  Id.  230;  72  Id.  393; 
42  Id.  280;  83  Id.  460.  In  People  v.  Webster,  139  N.  Y. 
84,  the  court  said :  "  It  is  now  an  elementary  rule  that  a 
witness  may  be  specially  interrogated  upon  cross-exami- 
nation in  regard  to  any  vicious  or  criminal  act  of  his  life, 
and  may  be  compelled  to  answer  unless  he  claims  his 
privilege.  He  is  not  compelled  to  testify,  and  if  not  ex- 
amined the  law  provides  that  it  shall  not  give  rise  to  any 
presumption  against  him."  But  there  is  an  apparent  con- 
flict in  the  authorities  which  may  be  somewhat  reconciled 
by  attending  to  a  distinction  which  has  been  very  prop- 
erly taken  between  cases,  when  the  evidence  is  relevant 
and  material  to  the  issue,  and  cases  where  the  evidence 
is  not  strictly  relevant,  but  is  collateral,  and  is  asked  only 
under  the  latitude  in  cross-examination.  In  the  former 
case  it  seems  wrong,  and  in  fact  absurd,  to  exclude  the 
testimony  of  a  witness,  merely  because  it  will  tend  to  de- 
grade himself,  when  either  have  a  direct  interest  in  that 
evidence,  and  it  is  necessary  to  the  establishment  of  their 
rights  of  property,  of  liberty,  or  even  of  life,  or  to  the 
course  of  public  justice.  So  the  better  opinion  seems  to 
be,  that  where  the  transaction,  about  which  the  witness 
is  questioned,  forms  any  part  of  the  issue  to  be  tried,  the 
witness    will    be    compelled    to    give    evidence,    however 
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strongly  it  reflect  on  his  character.  4  Wend.  N.  Y.  250- 
254,  per  Marcy,  J. ;  i  M.  &  Malk.  108;  Alison's  Pr.  528. 
The  arguments  upon  both  sides,  are  entitled,  however,  to 
consideration.  Those  who  argue  a  compulsory  power  in 
cross-examination  contend,  that  as  parties  are  often  sur- 
prised by  the  appearance  of  a  witness  on  the  stand  un^ 
known  to  them,  or  if  known,  unexpected,  without  such 
means  they  would  have  no  adequate  means  of  learning 
what  credit  is  due  to  his  evidence ;  that  on  the  cross-ex- 
amination of  spies,  accomplices  and  informers,  this  power 
is  more  particularly  necessary,  and  that  if  a  witness  may 
not  be  questioned  as  to  his  character  at  the  moment  of 
trial,  the  property  and  even  the  life  of  a  party  must  often 
be  endangered.  On  the  other  side  it  is  said  that  the  obli- 
gation to  give  evidence  arises  from  the  oath,  which  every 
witness  takes ;  that  by  this  oath  he  only  binds  himself  to 
speak  concerning  the  matters  in  issue,  and  that  such  facts 
as  whether  the  witness  has  been  in  jail,  or  committed  some 
vicious  or  criminal  act  or  suffered  some  infamous  punish- 
ment, or  the  like,  cannot  form  any  part  of  the  issue,  as 
appears  evident  from  this  consideration,  that  the  party 
.  against  whom  the  witness  is  called  would  not  be  permitted 
to  prove  such  particular  facts  by  other  witnesses.  They 
insist  further  that  it  would  be  a  great  hardship  to  a  wit- 
ness, to  be  compelled  to  disclose  past  transactions  of  his 
life,  which  may  have  been  since  forgotten,  and  to  expose 
his  character  afresh  to  evil  report,  when  by  his  subsequent 
conduct,  he  may  have  recovered  the  good  opinion  of  the 
world.  These  and  other  arguments  for  and  against  the 
right  to  compel  a  witness  to  answer  questions  which  tend 
to  degrade  and  disgrace  him  make  it  difficult  to  decide  in 
many  cases  what  course  should  be  taken  by  the  court.  Like 
other  difficult  questions  of  evidence  it  is  one  of  policy  and 
convenience. 

We  know  of  no  decision  directly  holding  that  a  witness 
may  be  compelled  by  the  court  to  answer  a  question  to 
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his  own  disgrace,  where  the  object  of  the  question  is  merely 
tp  discredit  the  witness.  But  he  will  be  compelled  to  an- 
swer, although  it  impute  disgrace  to  himself  not  amount- 
ing to  crimination,  if  the  answer  would  be  relevant  to  the 
issues  involved  in  the  action.  95  N.  Y.  542 ;  Whart.  on  Ev. 
§  542.  It  would  seem  that  when  the  testimony  of  a  witness 
affects  the  life,  property,  or  personal  security  of  a  party, 
that  a  witness  should  be  exhibited  as  he  is  to  the  jury,  so 
far  as  the  commission  of  any  act  involving  moral  turpitude 
is  concerned.  The  practical  importance  of  the  question 
is  lessened,  because,  whether  a  witness  be  or  not  be  bound 
to  answer  such  questions  as  tend  to  his  disgrace  it  seems 
that  the  questions  may  be  asked  (2  Camp.  638;  Hardy's 
Case,  24  St.  Tr.  726;  People  v.  Webster,  139  N.  Y.  73), 
and  of  course  it  matters  little  whether  the  witness  admits 
that  which  is  insinuated  against  him,  or  refuses  to  answer 
the  question,  for  while  in  strictness  no  presumption  should 
arise  as  to  the  truth  of  the  fact  where  the  witness  has 
declined  to  answer,  still  the  refusal  must  necessarily  make 
an  unfavorable  impression  upon  the  jury,  because  an 
honest  witness  would  be  eager  to  deny  the  fact  and  relieve 
his  character  from  suspicion,  and  would  not  decline  to 
answer  simply  because  he  had  a  lawful  right  to  do  so. 

If  the  question  is  so  connected  with  the  point  at  issue 
that  the  witness  may  be  contradicted  by  other  evidence 
if  he  deny  the  fact,  the  question  should  be  asked  the  wit- 
ness, in  order  to  give  him  a  chance  to  explain,  although 
his  answer  may  involve  him  in  highly  penal  consequences. 
It  has  been  held  not  only  that  a  question,  as  to  an  act  done 
or  declaration  made  by  the  witness,  the  answer  to  which 
might  criminate  him,  might  be  put,  in  order  to  afford  a 
foundation  for  contradicting  him  if  he  denied  the  fact,  but 
that  even  the  adverse  party  could  not,  without  asking  the 
question,  adduce  such  testimony  to  impeach  the  credit  of 
the  witness.     The  Queen's  Case,  2  Broderip  and  Bing- 
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ham's  Reports,  311.  The  refusal  to  answer  is  that  of  the 
witness  and  not  of  the  party. 

It  was  at  one  time  believed  that  if  a  witness  voluntarily 
answered  questions  tending  to  criminate  him  on  his  direct 
examination,  he  could  be  compelled  to  answer  questions 
on  the  same  subject  on  cross-examination,  however  penal 
the  consequences  might  be,  and  if  he  answered  the  ques- 
tion in  part,  he  would  be  obliged  to  state  the  whole  truth. 
Moo.  &  M.  (22  E.  C.  L.  R.)  47,  but  it  seems  to  be  now 
settled  that  a  witness  after  having  answered  some  ques- 
tions tending  to  criminate  him  may  stop  at  any  moment 
and  claim  his  privilege,  and  if  the  court  forces  him  to 
proceed  his  evidence  cannot  be  made  use  of  in  criminal 
proceedings  against  him.  2  Car.  &  K.  (61  E.  C.  L.  R.) 
474.  But  if  the  witness  willingly  answers  questions  with- 
out taking  advantage  of  his  privilege  to  refuse  to  answer, 
his  testimony  may  afterward  be  used  against  him  for  all 
purposes,     i  Camp.  30;  4  Id.  10. 

If  by  an  unfortunate  question  put  on  cross-examination 
a  fact  be  brought  out  which  would  not  have  been  testi- 
mony upon  a  direct  examination,  it  then  becomes  evidence 
against  the  party  cross-examining.  (Burr.  1244;  i  Bla. 
346.)  But  a  witness,  by  irresponsive  answers,  will  not  be 
permitted  to  testify  to  inadmissible  facts,  and  if  he  does 
such  improper  testimony  will  be  stricken  out  by  the  party 
prejudiced  by  it.     3  Ad.  &  E.  554. 

Where  a  witness  is  cross-examined  as  to  a  contract  in 
writing,  a  letter,  paper,  written  instrument  or  document  of 
any  kind  whatsoever,  the  object  of  the  examination  is 
either  to  establish  in  evidence  the  contents  of  a  written 
document  as  material  to  the  cause,  or  for  the  purpose  of 
testing  the  credit  or  memory  of  the  witness.  In  the  former 
view  the  matter  of  cross-examination  was  given  much  at- 
tention in  The  Queen's  Case,  2  Broderip  &  Bingham's  Re- 
ports, 311.    During  the  proceedings  in  the  English  House 
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of  Lords  in  this  celebrated  case,  Louisa  Dumont,  a  witness 
for  the  prosecution,  having  been  asked  upon  cross-exami- 
nation, whether  she  did  not  use  certain  expressions  which 
the  counsel  read  from  a  supposed  letter  from  the  witness  to 
one  of  her  relatives,  the  attorney-general  objected  that  the 
letter  itself  ought  to  be  put  in  before  any  use  could  be 
made  of  its  contents.  The  consequence  was  that  the  fol- 
lowing questions  were  proposed  to  the  judges : 

First.  Whether  in  the  courts  below  a  party,  on  cross- 
examination,  would  be  allowed  to  represent  in  the  state- 
ment of  a  question  the  contents  of  a  letter,  and  to  ask  the 
witness  whether  the  witness  wrote  a  letter,  to  any  person 
with  such  contents,  or  contents  to  the  same  effect,  without 
first  having  shown  to  the  witness  the  letter,  and  having 
asked  that  witness  whether  the  witness  wrote  the  letter, 
and  his  admitting  that  he  wrote  such  a  letter? 

Secondly.  Whether  when  a  letter  is  produced  in  the 
courts  below,  the  court  would  allow  a  witness  to  be  asked, 
upon  showing  the  witness  only  a  portion  of  one  or  more 
lines  of  the  letter,  and  not  the  entire  contents  of  it,  whether 
he  wrote  such  portion,  or  such  one  or  more  lines;  and  in 
case  the  witness  shall  not  admit  that  he  did  or  did  not 
write  the  same,  the  witness  can  be  examined  to  the  con- 
tents of  such  letter? 

The  first  question  was  answered  in  the  negative  for  the 
following  reasons :  "  The  contents  of  every  written  paper 
are,  according  to  the  ordinary  and  well  .established  rules 
of  evidence,  to  be  proved  by  the  paper  itself  and  by  that 
alone,  if  the  paper  be  in  existence.  The  proper  course  is 
therefore  to  ask  the  witness  whether  or  no  that  letter  is  of 
the  handwriting  of  the  witness?  If  the  witness  admits 
that  it  is  of  his  or  her  handwriting,  the  cross-examining 
counsel  may,  at  his  proper  season,  read  that  letter  as  evi- 
dence, and  when  the. latter  is  produced  then  the  whole  of 
the  letter  is  made  evidence.  One  of  the  reasons  for  the 
rule  requiring  the  production  of  written  instruments  is,  in 
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order  that  the  court  may  be  possessed  of  the  whole.  If 
the  course  which  is  here  proposed  should  be  followed,  the 
cross-examining  counsel  may  put  the  court  in  possession 
only  of  a  part  of  the  contents  of  the  written  paper,  and 
thus  the  court  may  never  be  in  possession  of  the  whole, 
though  it  may  happen  that  the  whole,  if  produced,  may 
have  an  effect  very  different  from  that  which  might  be 
produced  by  a  statement  of  a  part." 

The  judges  returned  the  following  answer  to  the  second 
question :  "  In  answer  to  the  first  part  '  whether  when  a 
letter  is  produced  in  the  courts  below,  the  court  would  al- 
low a  witness  to  be  asked,  upon  showing  the  witness  only 
a  part  or  one  or  more  lines  of  such  letter,  and  not  the 
whole  of  it,  whether  he  wrote  such  part?'  the  judges  are 
of  opinion  that  that  question  should  be  answered  by  them 
in  the  affirmative  in  that  form ;  but  in  answer  to  the  latter 
part,  which  is  this,  '  And  in  case  the  witness  shall  not 
admit  that  he  did  or  did  not  write  such  part,  whether  he 
can  be  examined  as  to  the  contents  of  such  letter  ? '  the 
learned  judges  answer  in  the  negative,  for  reasons  already 
given,  namely,  that  the  paper  itself  is  to  be  produced  in 
order  that  the  whole  may  be  seen,  and  the  one  part  ex- 
plained by  the  other." 

Upon  the  further  question  asked,  Whether,  when  a  wit- 
ness is  cross-examined,  and,  upon  the  production  of  a 
letter  to  the  witness  under  cross-examination,  the  witness 
admits  that  he  wrote  that  letter,  the  witness  can  be  exam- 
ined in  the  courts  below,  whether  he  did  or  did  not  make 
statements  such  as  the  counsel  shall,  by  questions  ad- 
dressed to  the  witness,  inquire  are  or  are  not  made  therein ; 
or  whether  the  letter  itself  must  be  read  as  the  evidence 
to  manifest  that  such  statements  are  not  contained  in  the 
letter?  The  judges  were  of  the  opinion,  that  the  counsel 
cannot,  by  questions  addressed  to  the  witness,  inquire 
whether  or  no  such  statements  are  contained  in  the  letter, 
but  that  the  letter  itself  must  be  read  to  manifest  whether 
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such  statements  are,  or  are  not,  contained  in  that  letter. 
They  found  their  opinion  upon  what,  in  their  opinion,  is  a 
rule  of  evidence  as  old  as  any  part  of  the  common  law  of 
England,  namely,  that  the  contents  of  a  written  instru- 
ment, if  it  be  in  existence,  are  to  be  proved  by  that  instru- 
ment itself  and  not  by  any  parol  evidence. 

To  another  question,  to  wit :  "  In  what  stage  of  the 
proceedings,  according  to  the  practice  of  the  courts  below, 
such  letter  could  be  required  by  counsel  to  be  read,  or  be 
permitted  by  the  court  below  to  be  read,"  the  learned 
judges  answered,  that  according  to  the  ordinary  rule  of 
proceedings  in  the  courts  below,  the  letter  is  to  be  read  as 
the  evidence  of  the  cross-examining  counsel,  as  part  of 
his  evidence  in  his  turn,  after  he  shall  have  opened  his 
case;  that  that  is  the  ordinary  course;  but  that,  if  the 
counsel  who  is  cross-examining  suggests  to  the  court  that 
he  wishes  to  have  the  letter  read  immediately  in  order  that 
he  may  after  the  contents  of  that  letter  shall  have  been 
made  known  to  the  court,  found  certain  questions  upon 
the  contents  of  that  letter,  which  could  not  well  or  effectu- 
ally be  done  without  reading  the  letter  itself,  that  becomes 
an  excepted  case  in  the  courts  below ;  and  for  the  con- 
venient administration  of  justice  the  letter  is  permitted  to 
be  read  at  the  suggestion  of  the  counsel;  but  considering 
it,  however,  as  part  of  the  evidence  of  the  counsel  propos- 
ing it,  and  subject  to  all  the  consequences  of  having  such 
letter  considered  as  a  portion  of  his  testimony. 

During  the  same  trial,  the  counsel  for  the  Queen,  having 
cross-examined  Guiseppe  Sacchi,  as  to  whether  he  had 
ever  represented  to  any  person  after  he  had  left  the  service 
of  the  princess,  that  he  had  accused  himself  of  acting  un- 
gratefully toward  a  kind  mistress,  the  objection  was  made, 
that  the  witness  should  be  asked  whether  such  representa- 
tion made  by  him  was  an  oral  or  written  one,  for  if  written, 
the  writing  itself  should  be  produced  before  the  question 
could  properly  be  asked.     The  judges  were  then  asked 
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this  question :  "  Whether,  according  to  the  established 
practice  in  the  courts  below,  counsel  in  cross-examining, 
are  entitled,  if  the  counsel  on  the  other  side  object  to  it, 
to  ask  a  witness  whether  he  has  made  representations  of  a 
particular  nature,  not  specifying  in  his  question  whether 
the  question  refers  to  representations  in  writing  or  in 
words  ? "  In  delivering  the  opinion  of  the  judges,  the 
Lord  Chief  Justice  said  that  they  felt  some  difficulty  in 
giving  a  distinct  answer  to  that  proposition,  as  they  did 
not  recollect  an  instance  of  a  question  having  been  asked 
by  the  cross-examining  counsel  exactly  in  those  words, 
and  were  not  aware  of  any  established  practice  distinctly 
referring  to  such  a  question.  He  referred  to  the  rule  of 
law  concerning  the  examination  of  a  witness  as  to  a  con- 
tract or  agreement,  in  which  case,  if  the  counsel  on  one 
side  were  to  ask  a  question  generally  as  to  the  contract, 
the  ordinary  course  is  for  the  opposing  counsel,  to  inter- 
pose at  once,  and  ask  whether  the  contract  referred  to  was 
in  writing,  and  if  the  contract  should  appear  to  have  been 
in  writing,  then  further  inquiry  would  be  ended,  for  the 
writing  itself  would  be  produced.  They  considered  the 
question  asked  them,  with  reference  to  this  well  estab- 
lished rule,  and  were  of  the  opinion  that  the  witness  could 
not  properly  be  asked  on  cross-examination,  whether  he 
had  written  such  a  thing,  the  proper  course  being  to  put 
the  writing  into  his  hands,  and  ask  him  whether  it  is  hi? 
writing.  They  also  held,  that  if  a  witness  were  asked 
whether  he  had  represented  such  a  thing,  they  should  di- 
rect the  counsel  to  ask  whether  the  representation  had  been 
made  in  writing  or  orally,  and  if  in  consequence  he  should 
ask  whether  it  had  been  made  in  writing,  the  opposing 
counsel  would  object  to  the  question,  but  if  he  should  ask 
the  witness  whether  he  had  said  such  a  thing,  the  counsel 
would  unquestionably  have  a  right  to  ask  that  question. 
Jf  from  the  cross-examination  of  the  witness,  or  from  any 
other  evidence,  it  appears  that  the  writing  in  question  has 
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been  lost  or  destroyed,  the  objection  founded  on  the  rea- 
sons alleged  by  the  judges  would  cease,  and  as  the  de- 
fendant may  give  secondary  evidence  of  the  lost  or  de- 
stroyed writing,  there  is  no  objection  to  his  proving  it  by 
means  of  the  witness  of  his  opponent.  For  instance  it 
has  been  held,  that  where  depositions  have  been  taken  and 
lost,  a  witness,  after  proof  of  the  loss  may  be  cross-exam- 
ined from  copies.  (9  C.  &  P.  227,  252,  189.)  And  for 
the  purpose  of  letting  in  this  secondary  evidence,  the  cross- 
examining  party,  before  or  during  the  cross-examination 
may  call  a  witness  on  his  subpoena  duces  tecum  to  produce 
the  writing  (9  C.  &  P.  189),  or  call  on  his- opponent  to  do  . 
so  if  notice  to  produce  has  been  served  upon  him.  (7  C.  & 
P.  386.) 

WITNESSES— BE-EXAMINATION. 

A  witness  may  be  re-examined  by  the  party  who  called 
him,  upon  all  the  subjects  upon  which  he  has  been  cross- 
examined.  This  gives  an  opportunity  of  explaining  any 
new  facts  which  have  come  out  upon  cross-examination, 
and  as  a  rule  the  re-examination  should  be  confined  to  the 
subject  matter  of  the  cross-examination.  The  Queen's 
Case,  2  Brod.  &  Bing.  297;  55  Fed.  Rep.  932;  41  N.  H. 
431 ;  22  N.  J.  Law,  495;  145  N.  Y.  i.  Another  purpose 
of  a  re-examination  is  to  restore  the  witness  to  the  confi- 
dence of  himself,  the  court  and  the  jury,  and  a  learned 
writer  says  that  the  best  way  of  doing  this  is  to  "  Soothe 
his  irritation  by  your  words  and  aspect.  When  he  is  re- 
stored to  himself,  take  him  quietly  through  his  story.  Bring 
out  as  far  as  you  can  the  strong  points  of  his  testimony 
which  have  not  been  shaken  on  cross-examination." 

The  court  may,  in  its  discretion,  permit  a  witness  upon 
re-examination  to  be  asked  as  to  new  matter.     9  Neb.  241. 

The  tendency  of  the  courts  seems  to  be  to  allow  greater 
latitude  than  ever  in  the  examination  of  witnesses.  In  the 
case  of  Bullard  v.  Pearsall,  53  N.  Y.  230,  Rapallo,  J.,  in 
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an  able  opinion  said :  "  Where  a  witness  disappoints  the 
party  calling  him  by  testifying  contrary  to  the  expecta- 
tions and  wishes  of  such  party,  it  is  a  conceded  rule  that 
the  latter  shall  not,  for  the  purpose  of  relieving  himself 
from  the  effect  of  such  evideiice,  be  permitted  to  prove  that 
the  witness  is  a  person  of  bad  character  and  unworthy  of 
belief. ;,  There  isaalso  a  greait  weight-  of  authority  sustain- 
ing the  position  that  under  such  circumstances  the  party 
calling  the  witness  sJiould  not  be  allowed  to  prove  that 
he  has  on  other  occasions  made  statements  inconsistent 
with  his  testimony  at  the  trial,  when  the  sole  object  of 
such  proof  is  to  discredit  the  witness.  But  it  is  well  estab- 
lished that  the  party  calling  the  witness  is  not  absolutely 
bound  by  his  statements,  and  may  show  by  other  witnesses 
that  they  are  erroneous.  The  further  question  has  fre- 
quently arisen  whether  the  party  calling  the  witness  should, 
upon  being  taken  by  surprise  by  unexpected  testimony,  be 
permitted  to  interrogate  the  witness  in  respect  to  his  own 
previous  declarations,  inconsistent  with  his  evidence.  Upon 
this  point  there  is  considerable  conflict  in  the  authorities. 
We  are  of  opinion  that  such  questions  may  be  asked  of 
the  witness  for  the  purpose  of  probing  his  recollection, 
recalling  to  his  mind  the  statements  he  has  previously 
made,  and  drawing  out  an  explanation  of  his  apparent  in- 
consistency. This  course  of  examination  may  result  in 
satisfying  the  witness  that  he  has  fallen  into  error  and  that 
his  original  statements  were  correct,  and  it  is  calculated  to 
elicit  the  truth.  It  is  also  proper  for  the  purpose  of  show- 
ing the  circumstances  which  induced  the  party  to  call  him. 
Though  the  answers  of  the  witness  may  involve  him  in 
contradictions  calculated  to  impair  his  credibility,  that  is 
not  a  sufficient  reason  for  excluding  the  inquiry.  Proof 
by  other  witnesses  that  his  statements  are  incorrect  would 
have  the  same  effect,  yet  the  admissibility  of  such  proof 
cannot  be  questioned.  It  is  only  evidence  offered  for  the 
mere  purpose  of  impeaching  the  credibility  of  the  witness, 
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which  is  inadmissible  when  offered  by  the  party  calling 
him.  Inquiries  calculated  to  elicit  the  facts,  or  to  show  to 
the  witness  that  he  is  mistaken,  and  to  induce  him  to  cor- 
rect his  evidence,  should  not  be  excluded  simply  because 
they  may  result  unfavorably  to  his  credibility.  In  case 
he  should  deny  having  made  previous  statements  in- 
consistent with  his  testimony,  we  do  not  think  it  would 
be  proper  to  allow  such  statements  to  be  proved  by  other 
witnesses,  but  where  the  questions  as  to  such  statements 
are  confined  to  the  witness  himself,  we  think  they  are  in- 
admissible. As  a  matter  of  course  such  previous  unsworn 
statements  are  not  evidence,  and  when  the  trial  is  before  a 
jury  that  instruction  should  be  given."  See  also  5  Den. 
N.  Y.  118;  4  Comst.  N.  Y.  311;  22  N.  Y.  147;  15  Adol. 
&E11.  (N.  S.)  878. 

■WITNESSES— BE-CKOSS-EXAMINATION. 

The  regular  mode  of  conducting  the  examination  of  a 
witness  is,  first  to  examine  him  in  chief;  then  to  allow  the 
other  side  to  cross-examine  him,  and  then  to  allow  the 
original  party  the  privilege  of  putting  further  questions, 
explanatory  of  the  first,  or  by  way  of  rebuttal  of  the  cross- 
examination.  If  new  matter  is  elicited,  opportunity  should 
be  extended  to  the  opposite  party,  of  further  inquiry  as  to 
that.     17  Ga.  303. 

-WITNESSES— FURTHER  EXAMINATION. 

Further  examinations  of  witnesses  are  in  the  sound  dis- 
cretion of  the  court  which  will  not  be  reviewed  on  appeal 
unless  grossly  abused.  96  Ala.  439.  See  also  89  Va.  679. 
In  the  case  of  Koenig  v.  Bauer,  57  Pa.  St.  172,  the  court 
said :  "  The  examination  of  the  defendant's  daughter  in 
rebuttal,  after  she  had  been  examined  before,  was  a  mat- 
ter within  the  sound  discretion  of  the  court.  Slight  ex- 
planations will  often  explain  apparent  discrepancies,  or 
exhibit  a  witness's  untruthfulness,  and  a  court  will  not 
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suffer  truth  to  be  smothered  by  form,  when  a  discreet  ex- 
ercise of  its  power  will  prevent  it." 

WITNESSES— EXAMINATION  BY  THE  COUBT. 

The  judge  presiding  at  a  trial  has  a  right  to  examine 
witnesses,  and  it  seems  may  of  his  own  motion  recall  a 
witness  for  the  purpose  of  asking  him  further  questions. 
(89  Va.  679.)  If  the  court  asks  an  improper  question  the 
party  injured  may  take  an  exception  to  such  question,  and 
if  substantial  injury  is  done  the  injury  will  be  repaired  by 
an  appellate  tribunal. 

We  think  that  before  the  trial  judge  begins  to  ask  ques- 
tions of  the  witnesses,  if  he  cares  to  do  so  at  all,  he  should 
wait  until  counsel  upon  both  sides  have  finished  their 
examinations.  This  is  the  more  orderly  way  of  proceed- 
ing. For  a  judge  to  take  witnesses  out  of  the  hands  of 
counsel  who  are  examining  them  is,  we  think,  wrong.  In 
Lord  Lovat's  Case,  18  How.  St.  Tr.  658,  Lord  Hardwicke, 
speaking  of  the  necessity  of  an  orderly  procedure  in  the 
examination  of  witnesses,  said :  "  My  lords,  the  rule  for 
the  examination  of  witnesses  in  this  court,  in  either  house 
of  parliament,  and  every  where  else,  is,  that  if  a  witness 
is  produced  by  a  prosecutor,  or  plaintiff,  they  have  a  right 
to  examine  him  first;  but  if  any  objection  is  made  to  the 
questions  asked  by  the  prosecutors,  whether  they  are  Man- 
agers of  the  House  of  Commons  upon  an  impeachment, 
or  counsel  upon  an  indictment,  the  objection  is  first  to  be 
considered;  and  if  the  objection  prevails,  and  is  allowed, 
then  the  question  is  not  to  be  asked,  but  all  questions  that 
are  asked,  whether  touching  the  matter  of  fact  to  be  tried, 
or  the  credibility  of  the  witness,  are  to  be  asked  at  the 
proper  time.  The  party  who  produces  the  witness  has  a 
right  to  go  through  the  examination  first;  and  then  the 
other  side  cross-examines  him ;  and  after  that  is  over, 
the  judge  asks  him  such  questions  as  he  thinks  proper, 
unless,  as  I  said  before,  there  be  any  objection  to  the  ques- 
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tions,  or  any  doubtful  matter  arises  that  wants  immedi- 
ately to  be  cleared  up.  The  same  method  is  to  be  observed 
here;  and  the  reason  of  it,  my  lords,  is,  that  unless  your 
lordships  observe  this  method,  you  will  be  in  perpetual 
confusion."  This  wise  rule  cannot  be  too  closely  ob- 
served by  judges  presiding  at  trials. 

WITNESSES— MISCEIXANEOUS. 

Protection  of,  etc.  A  plaintiff,  when  called  upon  to  tes- 
tify under  the  usury  act  of  1837,  cannot  be  compelled  to 
disclose  facts  tending  to  show  that  the  note  sued  on  was 
discounted  by  him  in  violation  of  the  statute  ( i  R.  S.  575, 
§  28),  concerning  the  discounting  of  notes  by  officers  and 
agents  of  banking  corporations.  Pierce  v.  The  Bank  of 
Salina,  i  N.  Y.  83. 

Such  testimony  might  subject  the  party  to  a  loss  of  the 
note  upon  grounds  distinct  from  the  defence  of  usury.    Id. 

Privilege.  A  witness  may  not  only  object  to  testifying 
to  the  main  fact,  which  would  subject  him  to  a  penalty 
or  forfeiture,  but  he  may  refuse  to  testify  to  any  one  of  a 
series  of  facts  tending  thus  to  expose  him.     Id. 

Privilege.  So  also  the  witness  is  privileged  from  an- 
swering a  question,  the  answer  to  which  would  tend  to 
degrade  him,  unless  the  evidence  bear  directly  upon  the 
main  issue.     Id. 

Privilege.  Therefore,  where  the  only  effect  of  the  an- 
swer in  the  case  is  to  impair  the  credit  of  the  witness,  he 
is  privileged.     Lohman  v.  The  People,  i  N.  Y.  380. 

An  alderman  is  a  competent  witness  in  a  case  against  the 
mayor,  aldermen  and  commonalty,  etc.     See  3  N.  Y.  489. 

Competency.  In  a  suit  against  a  municipal  corpora- 
tion, a  corporator  is  not  a  party  within  the  meaning  of  § 
390  of  the  Code.  Pack  v.  The  Mayor,  etc..  New  York,  3 
N.  Y.  489. 

In  respect  to  members  of  private  corporations  the  rule 
is  otherwise.     Id. 
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A  discharged  bankrupt  is  not  a  competent  witness  for 
his  sureties  in  a  suit  instituted  by  them  to  avoid  the  debt, 
unless  he  has  released  the  surplus  of  his  effects,  etc. 
Morse  v.  Crofoot,  4  N.  Y.  114. 

Under  the  Code.  Where,  in  an  action  of  trover  against 
the  defendants,  one  pleads  and  the  other  suffers  judgment 
by  default,  the  latter  is  a  competent  witness  for  the  plain- 
tiff against  his  co-defendant.  Thompson  v.  Blanchard,  4 
N.  Y.  303. 

Evidence  of  the  good  character  of  a  party's  witness,  is 
not  competent,  until  evidence  has  been  given  tending  to 
impeach  his  general  character.     People  v.  Gay,  7  N.  Y. 

378. 

Evidence  that  witness  has  been  committed  for  trial  on 
the  charge  of  perjury,  is  not  sufficient.     Id. 

A  stockholder  of  a  corporation  is  a  competent  witness 
for  it  in  an  action,  when  he  is  not  named  as  a  party.  Mont- 
gomery Co.  Bank  v.  Marsh,  7  N.  Y.  481. 

In  an  action  of  tort,  each  defendant  is  a  competent  wit- 
ness for  his  co-defendant.     Beal  v.  Finch,  11  N.  Y.  128. 

The  matters  he  may  give  in  evidence  discussed  by 
Parker,  J.     Id. 

A  residuary  legatee  is  a  competent  witness  for  the  ex- 
ecutor in  a  suit  to  recover  money  due  the  estate.  Freeman 
Ex.  V.  Spaulding,  12  N.  Y.  373. 

An  executor  as  a  witness  to  prove  the  will  appointing 
him  to  the  office,  etc.  Such  executor  having  renounced 
the  executorship  of  such  will,  is  a  competent  witness  to 
prove  its  execution.     Burritt  v.  Silliman,  13  N.  Y.  93. 

When  notice  of  the  intended  examination  of  an  assignor 
of  a  chose  in  action,  according  to  the  Code  (§  399),  is  nec- 
essary. See  per  Denio,  in  Vassar  v.  Livingston,  13  N.  Y. 
248. 

In  an  action  for  trespass,  in  cutting  and  carrying  away 
timber,  the  defendants  allege  that  one  of  them  purchased 
the  timber  of  the  plaintiff  and  employed  the  other,  etc., 
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neither  of  them  is  a  competent  witness  for  the  other  in 
that  respect.     Dean  v.  Thornton,  13  N.  Y.  266. 

Child  or  next  of  kin.  They  are  competent  witnesses 
for  the  administration  in  an  action  by  the  administrator  to 
recover  a  demand  due  the  estate.  Butler  v.  Patterson,  12 
N.  Y.  292. 

The  assignor  of  a  claim  to  a  creditor,  a  competent  wit- 
ness for  the  assignee,  when  (see  id.). 

Assignor  of  a  thing  in  action.  A  person  transferring  a 
promissory  note  is  not  within  §  399  of  the  Code.  Porter 
V.  Porter,  18  N.  Y.  52;  see  also  20  N.  Y.  472. 

The  party  for  whose  immediate  benefit  a  suit  is  prose- 
cuted.    See  Gildersleeve  v.  Martin,  19  N.  Y.  321. 

The  person  objected  to  on  that  ground  is  competent  to 
rebut  such  fact.     See  Requa  v.  Requa,  22  N.  Y.  254. 

WITNESS— ADVERSE  PARTY. 

Memorandum  to  refresh  the  memory.  A  witness  may 
use  a  written  memorandum  for  such  purpose,  when  he  can 
afterwards,  swear  to  the  fact  from  recollection.  Huff  v. 
Bennett,  6  N.  Y.  337.  See  also  Cole  v.  Jessup,  10  N.  Y. 
96.     See  also  15  N.  Y.  485. 

But  he  should  be  able  to  testify  to  the  correctness  of  the 
memoranda.     Id. 

Memorandum.  An  original  memorandum  made  by  the 
witness  present  after  the  fact  noted  transpired,  and  proved 
by  the  same  witness,  is  evidence  of  the  facts  contained 
therein.     15  N.  Y.  488. 

And  thus,  though  the  witness  may  have  totally  forgot- 
ten the  fact  independent  of  the  memorandum.  15  N.  Y. 
488. 

Attorney's  minutes.  An  attorney's  memorandum  of  tes- 
timony taken  at  the  trial  is  such  memorandum  as  to  what 
was  testified  to,  etc.      15  N.  Y.  485. 

Waiver  of  subscribing  witness.  A  document  attested 
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by  a  subscribing  witness,  being  proved  by  secondary  evi- 
dence on  an  examination  of  a  witness  conditionally,  with- 
out objection,  may  be  read  on  trial  from  deposition.  Ward 
V.  Whitney,  8  N.  Y.  442. 

Joint  defendants  indicted  for  a  felony.  One  being  tried 
separately  in  accordance  with  his  demand,  his  co-defendant 
is  not  a  competent  witness.  Mclntyre  v.  The  People,  9  N. 
Y.  38. 

Husband  and  wife.  The  husband  is  not  a  competent 
witness  for  or  against  the  trustee  of  the  wife's  separate 
estate  in  a  suit  between  the  trustee  and  a  third  party  in  re- 
lation to  the  trust  estate.  Hasbrouck  v.  Vandervoort,  9 
N.  Y.  153. 

This  principle  excluding  the  testimony  of  the  husband 
or  wife,  where  the  other  is  a  party  or  interested,  etc.,  de- 
pends merely  upon  the  relations  existing  between  the  wit- 
ness and  the  party,  and  is  not  a  question  of  interest.     Id. 

WITNESSES— BIGHT  TO  RE-CALL. 

Whether  a  witness  once  examined,  may  be  recalled  and 
examined  further  on  the  same  or  other  subjects,  rests  in 
the  discretion  of  the  court.     People  v.  Cook,  8  N.  Y.  yy. 

■WITNESSES— OPINIONS. 

Experts  stating  opinions.  It  is  not  competent  as  a  gen- 
eral rule  for  witnesses  to  state  opinions  or  conclusions  from 
facts,  except  testifying  as  experts.  Morehouse  v.  Mat- 
thews, 2  N.  Y.  514. 

Receipt  explained  by  parol.  A  sum  receipted  upon  a 
contract  as  paid  in  money  may  be  shown  by  parol  to  have 
been  paid  otherwise.  Battle  v.  The  Rochester  City  Bank, 
3  N.  Y.  88. 

As  to  the  suitableness  of  payments  to  a  minor.  The 
opinion  of  witnesses  on  the  propriety  of  such,  payments  is 
not  admissible.    Merritt  v.  Seaman,  6  N.  Y.  168. 

Value  of  real  estate.  The  opinions  of  witnesses  ac- 
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quainted  with  the  value  of  real  estate  in  dispute  are  com- 
petent upon  the  question  of  value.  Clark  v.  Baird,  9  N. 
Y.  183.     See  Dewitt  v.  Barley,  9  N.  Y.  371. 

Expert.  The  opinion  of  a  witness  skilled  in  a  particu- 
lar art  or  trade  is  competent  upon  questions  relating  to 
such  art  or  trade,  and  this  though  he  has  ceased  its  prac- 
tice.    Bearss  v.  Copley,  10  N.  Y.  93. 

Medical  witness  not  having  heard  all  the  testimony  tend- 
ing to  show  the  mental  condition  of  a  person  is  not  com- 
petent to  give  his  opinion  founded  on  what  he  has  heard. 
People  V.  Lake,  12  N.  Y.  358. 

Having  personal  knowledge  of  the  conduct  and  habits 
of  the  person,  he  is  competent  to  give  his  opinion  founded 
on  such  knowledge.     Id. 

Having  given  his  opinion  as  to  the  prisoner's  sanity,  he 
may  be  cross-examined  as  to  his  opinion  respecting  the 
indication  of  specific  facts.     Id. 

Expert.  Intoxication.  On  the  question  whether  a  per- 
son was  intoxicated,  a  witness  having  seen  him,  etc.,  may 
be  asked  whether  in  his  judgment  such  person  was  intoxi- 
cated, etc.     14  N,  Y.  564. 

WITNESS— BURDEN  OF  PROOF. 

When  a  loan  by  an  incorporation  is  contested  on  the 
ground  of  want  of  authority  to  make  it,  it  rests  upon  him 
to  show  affirmatively  that  the  loan  was  not  properly 
made,  etc.  The  Farmers'  Loan  Co.  v.  Clowes,  3  N.  Y. 
470. 

WITNESS— DEATH  BY  NEGI.IGENCE. 

In  an  action  for  damages  resulting  from  negligence  of 
defendant,  the  onus  is  with  the  plaintiff.  Holbrook  v.  The 
Utica  and  Schenectady  R.  R.  Co.  12  N.  Y.  236. 

But  if  the  presumption  of  want  of  proper  care  arises 
from  the  circumstances,  etc.,  the  onus  is  changed  to  the 
defendant.     Id. 
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The  mere  fact  of  injury  to  a  person  while  riding  on  the 
cars  raises  no  presumption  of  negligence,  etc.     Id. 

■WITNESS— WHEN  NOT  EXCUSED  FROM  TESTIFYING. 

"  A  competent  witness  shall  not  be  excused  from  an- 
swering a  relevant  question,  on  the  ground  only  that  the 
answer  may  tend  to  establish  the  fact,  that  he  owes  a  debt, 
or  is  otherwise  subject  to  a  civil  suit.  But  this  provision 
does  not  require  a  witness  to  give  an  answer  which  will 
tend  to  accuse  himself  of  a  crime  or  misdemeanor,  or  to 
expose  him  to  a  penalty  or  forfeiture ;  nor  does  it  vary  any 
other  rule,  respecting  the  examination  of  a  witness.  Sec- 
tion 837  N.  Y.  Code  Civ.  Pro. 

Section  838  of  the  Code  of  Civ.  Pro.  of  N.  Y.  provides 
that,  "  The  testimony  of  a  party  taken  at  the  instance  of 
the  adverse  party,  orally  ot  by  deposition,  may  be  rebutted 
by  other  evidence." 

WAIVER. 

A  waiver  is  a  voluntary  relinquishment  of  some  right. 
50  Me.  134;  143  Mass.  374. 

See  as  to  agent  exceeding  his  authority  (Agent),  2  N. 
Y.  417.  When  waiver  of  objection  by  principals  is  pre- 
sumed.   Id. 

As  to  waiver  of  an  examination  before  entering  into  a 
recognizance   (see  Criminal  Law),  2  N.  Y.  82. 

(See  also  Jurisdiction  of  Chancery,  2  N.  Y.  60.) 

In  a  statutory  proceeding,  the  party  against  whom  it  is 
taken  may  waive  any  particular  requirement  of  the  statute 
intended  exclusively  for  his  benefit ;  and  where  he  does  so 
the  party  proceeding  can  take  no  advantage  of  the 
irregularity.  Buel  v.  The  Trustees  of  the  Village  of  Lock- 
port,  3  N.  Y.  167;  see  also  Daniels  v.  Patterson,  Id.  47. 

A  party  may  on  the  same  ground  renounce  a  constitu- 
tional provision  made  for  his  benefit.     Embury  v.  Conner, 

3N.Y.  sii. 
•(See  Heir,  3  N.  Y.  261.) 
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By  an  infant  after  becoming  of  age,  etc.  (see  Infant),  3 

N.  Y.  53. 

By  voluntary  appearance  (see  5  N.  Y.  434). 

Waiver  of  service  of  notice,  etc.  (see  Insolvent  Debt- 
ors), S  N.  Y.  106. 

Waiver  of  objections  to  the  manner  of  summoning  the 
jury,  by  proceeding  to  trial  without  objection  (see  Trial), 
5  N.  Y.  531. 

As  to  waiver  of  condition  (see  Condition),  6  N.  Y.  203. 

Objection  to  evidence.  Where,  on  trial,  but  one  specific 
ground  of  objection  to  evidence  is  made,  no  other  ground 
of  objection,  which  could  have  been  obviated  will  be  list- 
ened to  on  appeal.     Newton  v.  Harris,  6  N.  Y.  345. 

The  plea  of  tender  is  supported  by  evidence  of  the  waiver 
of  tender.     Holmes  v.  Holmes,  9  N.  Y.  525. , 

The  exemption  of  certain  household  property  from  sale 
on  execution,  rests  in  public  policy,  and  cannot  be  waived 
by  prospective  agreement.  Kneetle  v.  Newcomb,  22  N. 
Y.  249. 

WARRANTY. 

A  warranty  is  a  collateral  undertaking  forming  part 
of  the  contract  by  the  agreement  of  the  parties  express  or 
implied.    118  N.  Y.  260. 

In  case  of  sale  by  sample  (see  Sale),  5  N.  Y.  73  and  95. 

Description  in  a  charter  party.  The  language  being, 
"  of  the  burden  of  one  hundred  and  ninety  tons  or  there- 
abouts," is  merely  a  descriptive  statement,  etc.  Ashburner 
V.  Balchen,  7  N.  Y.  262. 

Such  language  dues  not  amount  to  a  warranty.    Id. 

Implied  warranty  of  title  (see  Vendor),  9  N.  Y.  535. 

See  also  as  to  judgment,  15  N.  Y.  437. 

Warranty  of  chattels.  The  purchaser  may,  without  off- 
ering to  return  the  chattels,  sustain  an  action  for  breach  of 
such  warranty.     Muller  v.  Eno,  14  N.  Y.  597. 

Or  he  may  recoup  the  damage  in  an  action  against  him 
if  he  has  sold  the  goods.    Id. 
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So  the  purchaser  may  recover  for  such  breach  though  he 
has  sold  the  goods.     Id. 

(See  Damages.) 

Implied  warranty  upon  the  assignment  of  a  judgment. 
Nothuig  being  said  to  the  contrary,  there  is  an  implied 
warranty  that  the  whole  judgment  is  unpaid.  Furniss  v. 
Ferguson,  15  N.  Y.  437. 

The  distinction  between  warranty  of  title  and  the  limita- 
tion of  assignor's  liability  thereon.      (See  same.) 

What,  in  the  application  for  an  insurance,  constitutes  a 
warranty  (see  Insurance),  18  N.  Y.  376. 

The  assignor  of  a  chose  in  action  impliedly  warrants 
that  there  is  no  legal  defence  to  its  collection,  arising  out 
of  his  connection  with  it.  Delaware  Bank  v.  Jarvis,  20 
N.  Y.  266. 

And  the  party  receiving  such  transfer  is  at  liberty  to  act 
upon  such  implied  assertion,  and  to  bring  an  action  for 
its  collection. 

Latent  defects  growing  out  of  the  process  of  manufac- 
ture. Upon  the  sale  of  a  chattel  there  is  an  implied  war- 
ranty against  such  defects.     Hoe  v.  Sanborn,  21  N.  Y.  553. 

But  if  the  defect  be  in  the  material  used,  presumptive 
knowledge  of  the  same  must  be  brought  home  to  the 
manufacturer.     Id. 

WITNESSES— EXCIilJDING  FROM  COURT  ROOM— PARTIES 
TO  SUIT  NOT  EXCLUDED. 

In  order  to  discover  the  truth  and  expose  falsehood,  it 
sometimes  becomes  necessary  to  examine  witnesses  sep- 
arately, in  both  civil  and  criminal  causes.  In  Ryan  v. 
Couch,  66  Ala.  244,  the  court  said :  "  The  examination  of 
witnesses  in  cases,  civil  or  criminal,  is  in  a  great  measure, 
necessarily  under  the  control  of  the  presiding  judge,  anJ 
subject  to  a  just,  wise  and  sound  judicial  discretion.  If 
he  deem  it  necessary,  in  order  to  elicit  the  truth  and  pro- 
mote justice,  he  may,  propria  motu,  or  on  application  of 
either  party  to  the  suit  or  proceeding,  order  all  the  wit- 
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neses,  except  the  one  under  examination  to  leave  the  court. 
This  practice  is  thought  to  be  coeval  with  judicature, 
having  long  been  administered  in  the  British  Parliament, 
and  in  the  courts  of  both  England  and  Scotland.  When 
requested  by  counsel  or  parties,  though  not  a  matter 
of  right,  the  order  is  rarely  withheld."  See  also 
Best  on  Ev.  §  636;  i  Greenlf.  Ev.  §  432.  In  the 
case  of  Ryan  v.  Couch,  66  Ala.  248,  the  court  also 
said :  "  But  it  is  obvious  that  this  rule  of  exclusion  ought 
never  to  be  applied,  so  as  to  debar  a  party  to  a  suit  from 
being  present  during  the  progress  of  his  cause.  He  has  a 
right  to  be  present,  for  the  purpose  of  aiding  and  instruct- 
ing his  counsel  in  prosecuting  or  defending  his  suit.  To  or- 
der him  from  the  court  room  while  his  case  is  in  process  of 
judicial  investigation,  would  be  violative  of  the  spirit,  if 
not  the  very  letter  of  the  Declaration  of  Rights,  which  de- 
clares that  no  person  shall  be  debarred  from  prosecuting 
or  defending,  before  any  tribunal  in  this  state,  by  himself 
or  counsel,  any  civil  cause  to  which  he  is  a  party."  The 
court  in  the  same  case  said  further:  "Where  a  judge  is 
satisfied,  from  the  statement  of  counsel,  in  open  court,  or 
otherwise,  that  a  witness  in  a  cause  has  acquired  such  an 
intimate  knowledge  of  the  facts,  by  reason  of  having  acted 
as  the  authorized  agent  of  either  of  the  parties,  that  his 
services  are  required  by  the  counsel  in  the  management 
of  the  trial,  he  ought  not,  especially  in  the  necessary  ab- 
sence of  his  principal,  to  be  placed  under  the  rule.  *  *  * 
To  exclude  such  a  one  from  the  valuable  privilege  of  con- 
sultation, with  the  attorney  of  his  principal,  during  the 
progress  of  a  trial,  is  not  required  by  the  reason  of  this 
rule  of  evidence.  The  sounder  and  better  practice  is  to 
permit  him  to  remain  in  the  court-room." 

Witnesses  as  to  character,  and  attorneys  in  the  cause, 
are  usually  exempt  from  being  excluded.  Experts  are 
sometimes,  but  it  is  not  reversible  error  to  exclude  them. 
10  Tex.  App.  571,  577. 
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WITNESSES— EXPEBTS. 

Hypothetical  questions  asked  expert  witnesses  must  be 
based  upon  the  evidence  in  a  case,  and  must  not  go  outside 
of  the  facts  as  to  which  some  testimony  has  been  given, 
and  which  could  be  assumed  as  the  possible  truth.  125 
N.  Y.  717;  39  L.  R.  A.  315,  note. 

In  actions  against  physicians  and  Surgeons  for  malprac- 
tice, opinions  of  experts  are  received  in  evidence,  as  to 
whether  such  treatment  was  proper  or  not.  58  N.  Y.  613. 
Neither  the  general  skill  of  the  defendant,  56  Ind.  497; 
8  W.  &  S.  (Pa.)  376,  nor  the  reputation  of  the  medical 
college  at  which  he  graduated,  11  Post.  (N.  H.)  120,  is 
admissible  in  evidence  to  prove  his  skilfulness. 

The  jury  must  exercise  its  own  judgment  as  to  the 
value  of  letters  written  and  acts  done  by  ~  a  person 
alleged  to  be  insane,  notwithstanding  medical  witnesses 
pronounce  them  evidence  of  insanity.  -  People  v.  Perri- 
man  (Mich.)  40  N.  W.  425.  As  to  rules  for  weighing  the 
testimony  of  different  experts,  the  jury  should  consider 
which  of  them  have  had  most  experience,  and  whether 
they  speak. from  positive  knowledge  gained  in  their  prac- 
tice, or  negatively  as  not  having  observed  what  the  others 
affirm  from  actual  experience  and  observation, — the  posi- 
tive being  of  more  value  than  the  negative  testimony. 
State  V.  Reidell  (Del.)  13  Cout.  50;  14  Atl.  550;  38  Minn. 
313;  37  N.  W.  447.  As  to  the  weight  and  sufficienry  of 
expert  testimony  see  generally,  74  Iowa,  519;  38  N.  W. 
392;  20  Pac.  669;  17  Atl.  604;  2  L.  R.  A.  668;  38  N.  W. 
890;  II  S.  W.  277. 

WITNESSES— IMPEACHING    QUESTIONS. 

Extent  to  which  questions  may  be  asked  witness  for 
purposes  of  impeachment  in  discretion  of  court.  32  N.  Y. 
127.  See  also  42  N.  Y.  270;  34  N.  Y.  223;  Peo.  v.  Web- 
ster, 139  N.  Y.  84. 

Extent  to  which  disparaging  questions  may  be  asked 
witness  on  cross-examination  largely  in  discretion  of  trial 
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court.  Peo.  v.  Webster,  139  N.  Y.  73,  84.  Ill-will  of 
witness  toward  party  may  be  shown  by  independent  evi- 
dence.    Id. 

WITNESSES. 

Impeaching  by  proof  of  character.  Scope  of  inquiry  as 
to  character  and  time.  Book  16,  U.  S.  Sup.  Ct.  479.  Law 
Ed. 

Limits  and  scope  of  cross-examination  of  witness.  Book 
21  U.  S.  Sup  Ct.     707  Law  Ed. 

WITNESS— MANNER  OF  COMPEI.I.ING  ATTENDANCE. 

As  to  compelling  the  attendance,  and  testimony  of  a 
witness,  see  N.  Y.  Code  Civ.  Pro.  §§  852-869. 

W^ITNESSES. 

Witness  may  testify  that  entries  in  a  book  are  in  a  de- 
cedent's handwriting.  It  does  not  relate  to  a  personal 
transaction  between  the  decedent  and  the  witness.  Goel- 
ting  V.  Weber,  71  App.  Div.  N.  Y.  503.  (N.  Y.  1902.) 
See  also  39  N.  Y.  317;  59  N.  Y.  336;  loi  N.  Y.  427,  433. 

W^ITNESS— HUSBAND  AND  WIFE. 

The  New  York  Code  of  Civil  Procedure,  has  not 
changed  the  common  law  rule  that  prohibits  the  wife  from 
testifying,  after  the  decease  of  her  husband,  to  declarations 
made  by  him  to  her  when  no  other  person  was  present; 
and  the  reasons  for  refusing  to  allow  her  to  testify  to  what 
her  deceased  husband  said  to  her  when  they  were  alone, 
still  exist.    46  Barb.  N.  Y.  163. 

Right  to  impeach  one's  own  witness.  See  31  L.  R.  A. 
418,  note. 
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TITLE  I. 

Mistakes,  omissions,  defects,  and  irregularities. 
Section  721.  Defects  cured  by  verdict,  etc.,  and  by  judgment. 

722.  Such  defects  to  be  supplied. 

723.  Amendments     by     the     court;     disregarding     immaterial 

errorSj  etc. 

724.  Relief  against   omissions,   etc. ;    amendments  to   conform 

proceedings. 

725.  Returns  by  officers,  etc. 

726.  Papers  lost  or  withheld;   how   supplied. 

727.  Order  of  court ;  when  necessary  to  amend. 

728.  Disregarding  defects  in  affidavits. 

729.  Certain  bonds,  etc.,  when  sufficient. 

730.  Amending  defects  in  bonds,  etc. 

TITLE  II. 
Tender,  and  other  offers  and  requests  to  the  adverse  party. 
Section  731.  Tender  after  suit. 

732.  Amount  to  be  paid  into  court. 

733.  Effect  of  sufficient  tender. 

734.  When  to  be  deducted  from  recovery,  etc. 

735.  Requiring  admission  of  genuineness  of  paper. 

736.  Offer  to  liquidate  damages  conditionally. 
T2i7-  Effect  of  refusal  of  offer. 

738.  Defendant's  offer  to  compromise ;  proceedings  thereon. 

739.  Plaintiff's,  offer   to   compromise   counter-claim;    proceed- 

ings thereon. 

740.  Offer  and  acceptance,  by  whom-  subscribed. 
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Section  741.  Rule     if     oflfer     made     within     ten     days     before     trial. 
[Repealed.] 
742.  In  certain  cases,  judgment  to  be  set  aside.     [Repealed.] 

TITLE  III. 
Payment  of  money  into  court,  and  care  and  disposition  thereof. 
Section  743.  Party  bringing  money  into  court  is  discharged. 

744.  General  rules  may  regulate  concerning  payment  into  court. 

745.  Money  to  be  paid  to  county  treasurer,  and  securities  taken 

in  his  name. 

746.  Funds ;   where  and  how  deposited  or  invested. 

747.  Powers  of  supreme  court  as  to  transfer,  etc.,  to  and  in- 

vestment by  guardian,  etc. 

748.  When  other  courts  have  like  power. 

749.  Powers  of  certain  officers,  touching  securities,  etc. 

750.  Provisions  relating  to  death,  removal,  etc.,  of  officer. 

751.  Authority  for  payment  of  money,  by  bank  or  trust  com- 

pany. 

752.  How  county  treasurer  to  keep  his  accounts. 
753-  County  treasurer  to  report  annually  to  the  court. 

754.  These  provisions   applicable  in   New  York  to  the  cham- 
berlain. 

TITLE   IV. 

Proceedings  upon  the  death  or  disability  of  a  party,  or  the  transfer  of 

his  interest. 
Section  755.  Action;  when  not  to  abate. 

756.  Proceedings  upon  transfer   of  interest,   or  devolution  of 

liability. 

757.  Id.;  when  sole  party  dies  and  action  survives. 

758.  Id. ;   when   one  of   several  parties   dies. 

759.  760.  Id. ;  when  part  of  cause  of  action  survives. 

761.  When  court  may  order  action  abated. 

762.  Special  cases  excepted. 

763.  Death  of  party  after  verdict,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  verdict,  etc. 

765.  No  verdict,  etc.,  can  be  taken  after  a  party's  death. 

766.  Death,  etc.,  of  public  officer  or  trustee. 

TITLE  V. 
Motions  and  orders  generally. 
Section  767.  Definition  of  an  order. 
768.  Definition  of  a  motion. 
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Section   769.  Motion  in  supreme  court,  where  to  be  heard. 

770.  Motions  in  New  York  city. 

771.  In  absence  of  judge,  motion  may  be  transferred  to  another 

judge. 
IT^t  773-  What  judges  may  make  orders  out  of  court,  without 
notice, 

774.  Review  of  order  made  by  a  judge  of  another  court. 

775.  When  stay   of  proceedings   not   to   exceed   twenty   days. 

776.  Subsequent   appHcation    for    order,    after   denial,    etc.,    of 

prior  application. 
yyT.  Id.;  as  to  application  for  judgment. 

778.  Penalty  for  violating  last  two  sections. 

779.  Costs  of  a  motion;  how  collected. 

TITLE  VI. 
Miscellaneous  practice  regulations. 
Article  i.  General  regulations  respecting  time. 

2.  Preferred  and  deferred  causes. 

3.  Service  of  papers. 

4.  Discovery  of  books  and  papers. 

5.  General   regulations   respecting   bonds   and   undertakings. 

6.  Other  matters. 

ARTICLE  FIRST. 

General  regulations  respecting  time. 
Section  780.  Notice  of  motion,  to  be  eight  days. 

781.  How  time  enlarged,  before  its  expiration. 

782.  Copy  of  affidavit  must  be  served. 

783.  Relief,  after  time  has  expired. 

784.  When  time  cannot  be  extended. 

785.  Qualification  of  last  section. 

786.  Orders  in  certain  actions ;  how  published. 

787.  Time  for  publication  of  notice;  how  computed. 

788.  Time  for  doing  any  act;  how  computed.     [Repealed.] 

ARTICLE  SECOND. 
Preferred  and  deferred  causes. 
Section  789.  Preference  of  certain  actions  by  the  people. 

790.  Id. ;  of  criminal  actions. 

791.  Id.;  among  civil  actions. 

792.  Id. ;  in  mandamus  or  prohibition. 

793.  When  an  order  is  necessary. 
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Section  794.,  When  cause  passed,  how  placed  upon  the  calendar.     [Re. 
pealed.] 
795.  Note  of  issue  to  state  time  when  passed.     [Repealed.] 

ARTICLE   THIRD. 
Service  of  papers. 
Section  796.  Paper  may  be  served  personally. 

797.  Other  modes  of  service. 

798.  Double  time  when  served  through  the  post-ofifice. 

799.  When  paper  to  be  served  on  attorney;  when  service  not 

required. 

800.  When  service  may  be  made  on  clerk,  for  non-resident. 

801.  Service  through  branch  post-office  in  New  York  city. 

802.  This  article  not  applicable  to  service  of  summons,  etc. 

ARTICLE  FOURTH. 

Discovery  of  books  and  papers. 
Section  803.  Court  may  direct  discovery  of  books,  etc. 

804.  Rules  to  prescribe  the  cases,  etc. 

805.  Petition  for  discovery,  and  order  thereupon. 

806.  Order,  when  and  by  whom  vacated. 

807.  Proceedings  upon  the  return  of  the  order. 

808.  Penalty  for  disobedience. 

809.  Effect  of  papers,  etc.,  produced. 

ARTICLE  FIFTH. 

General    regulations    respecting    bonds    and    undertakings. 
Section  810.  Bonds,  undertakings,  etc.,  must  be  acknowledged. 

8x1.  Party  need  not  join  with  his  sureties,  when  one  surety  is 
sufficient. 

812.  Form  of  bond  or  undertaking;  affidavit  of  sureties;  ap- 

proval by  court  or  judge. 

813.  When  several  sureties  may  justify,  each  in  a  smaller  sum. 

814.  Bonds,  etc.,  to  the  people  or  a  public  officer  for  the  benefit 

of  a  suitor. 

815.  Bonds,  etc.,  not  affected  by  change  of  parties. 

816.  Id.,  to  be  filed. 

ARTICLE  SIXTH. 
Other  matters. 
Section  817.  Consolidating  causes  in  same  court. 
818.  Id. ;  in  different  courts. 
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Section  819.  Id.;   by  plaintiff. 

820.  Interpleader  by  order  in  certain  cases. 

821.  Dismissal  of  complaint  for  neglect  to  serve  summons. 
822.-  Id. ;  for  neglect  to  proceed. 

823.  Feigned  issues  abolished  and  order  for  trial  substituted. 

824.  Summons  and  pleadings  to  be  filed  within  ten  days  after 

service. 

825.  Papers  in  special  proceedings ;  where  to  be  filed. 

826.  Publication,  when  no  newspaper,  etc.,  in  county. 

827.  Special  references  in  certain<  .cases. 


CHAPTER  IX. 

EVIDENCE. 

TITLE      I. — General   regulations   respecting  evidence,  and    the    com- 
petency and  mode  of  examination  of  a  witness. 
TITLE    II. — Compelling  the  attendance  and  testimony  of  a  witness. 
TITLE  III. — Depositions. 
TITLE  IV. — Documentary  evidence. 
TITLE     V. — Miscellaneous  provision' 

TITLE  I. 

General  regulations  respecting  evidence,  and  the  competency  and  mode 

of  examination  of  a  witness. 
Article  i.  Competency   of  a   witness;   evidence   in   particular   cases. 
2.  Administration  of  an  oath  or  affirmation. 

ARTICLE  FIRST. 
Competency  of  a  witness;  evidence  in  particular  cases. 
Section  828.  No  witness  to  be  excluded  by  reason  of  interest,  etc. 

829.  When  party,  etc.,  cannot  be  examined. 

830.  Id. ;  husband  or  wife  of  party,  etc. 

831.  When  husband  and  wife  not  competent  witnesses.     Id. ; 

when  competent. 

832.  Conviction  for  crime,  not  to  exclude  witness;  how  con- 

viction proved. 

833.  Clergymen,   etc.,   not   to   disclose   confessions. 

834.  Physicians  not  to  disclose  professional  information. 

835.  Attorneys  and  counselors  not  to  disclose  communications. 

836.  Application  of  the  last  three  sections. 
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Section  837.  When  witness  not  excused  from  testifying. 

838.  Evidence  of  party  may  be  rebutted. 

839.  Admission  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

ARTICLE  SECOND. 
Administration  of  an  oath,  or  affirmation. 
Section  842.  Before  whom  oaths  and  affidavits  may  be  taken. 

843.  Id.;  in  special  cases. 

844.  Id. ;  without  the  state. 

845.  General  mode  of  swearing. 

846.  When   kissing   the   gospels    dispensed   with. 

847.  When  affirmation  to  be  made. 

848.  Other  modes  of  swearing. 

849.  Swearing  persons  not   Christians. 

850.  Court  may  examine  witness. 

851.  Swearing  falsely  in  any  form,  perjury. 

TITLE  III. 
Depositions. 
Article  i.  Depositions,  taken  and  to  be  used  within  the  state. 

2.  Depositions,  taken  without  the  state,  for  use  within  the  state. 

3.  Depositions,  taken  within  the  state,  for  use  without  the  state. 

ARTICLE  FIRST. 
Depositions,  taken  and  to  be  used  within  the  state. 
Section  870.  Deposition  of  a  party,   etc. 

871.  Deposition   of   a   witness   not    a   party. 

872.  Application ;   contents  of  affidavit. 

873.  Order    for    examination. 

874.  Punishment  for   disobeying   order. 

875.  Service  of  order,  etc. 

876.  Depositions  when  and  where  to  be  taken. 

877.  Deposition  of  prisoner. 

878.  Proceedings    upon    such    application;    new    order.      [Re- 

pealed.] 

879.  Deposition  by  consent. 

880.  Manner  of  taking  and  returning  deposition. 

881.  When  to  be  read  in  evidence. 

882.  Proof  of  witness's  inability  to  attend. 

883.  Effect   of   deposition. 
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Section  884.  Original  affidavits,  evidence. 

885.  Deposition  to  be  used  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

ARTICLE  SECOND. 

Depositions,  taken  without  the  state,  for  use  within  the  state. 
Section  887,  888.  When  commission  to  issue,  etc. 
889.  How  and  upon  what  terms  granted. 
8go.  Order  made  by  judge. 

891.  Interrogatories;   how   settled. 

892.  Id. ;  to  be  annexed ;   directions  for  return. 

893.  Commission  to  examine,  wholly  or  partly,  upon  oral  ques- 

tions. 

894.  When  open  commission  may  issue,  or  depositions  may  be 

taken. 

895.  Depositions   where   adverse  party   is  an   infant   or   com- 

mittee. 

896.  Notice  of  examination  upon   oral  questions. 

897.  Open  commission. 

898.  Order   directing  depositions  to  be  taken. 

899.  Before  whom  depositions  may  be  taken ;  notice  of  taking. 

900.  How  depositions  taken. 

901.  Commission,  or  order  to  take  depositions,  how  executed 

and  returned. 

902.  Certificate   of   execution. 

903.  Certificate;    a    sufficient    return. 

904.  Return  by  agent. 

905.  If  agent  is  sick  or  dead. 

906.  907.  Filing  deposition,   etc.,  so  returned. 

908.  Commission,  etc.,  by  consent. 

909.  Where  return  to  be  kept;  parties  may  inspect  it,  etc. 

910.  When   deposition  may  be  suppressed. 

911.  Depositions,  etc.,   evidence. 

912.  When  interrogatories  and  deposition  may  be  in  a  foreign 

language. 

913.  Letters  rogatory. 

■ARTICLE  THIRD. 

Depositions,  taken  within  the  state,  for  use  without  the  state. 
Section  914.  In  what  cases  deposition  may  be  taken. 

915.  Proceedings   to   obtain   testimony. 

916.  Contents  of   subpoena.     [Repealed.] 
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Section  917.  Subpcena,  when  no  commission  is  issued.     [Repealed.] 

918.  Justice  of  the  peace  may  subpoena  witness.     [Repealed.] 

919.  Taking  and  return  of  deposition. 

920.  Penalty   for   not   appearing.      [Repealed.] 

TITLE   IV. 

Documentary  evidence. 

Article  i.  Documentary  evidence,  as  a  substitute  for  oral  testimony. 

2.  Proof  of  a  document  executed  or  remaining  within  the  state. 

3.  Proof  of  a  document  remaining  in  a  court  or  public  office  of 

the   United   States,   or   executed  or   remaining  without 
the  state. 

ARTICLE  FIRST. 
Documentary    evidence,   as   a   substitute   for   oral    testimony. 
Section  921.  Certain  official  certificates,  evidence. 

922.  Certificate,   etc.,   on  file,   evidence. 

923.  Notary's   certificate,   evidence. 

924.  Notary's  protest  and  memorandum ;  when  evidence. 

925.  Proof  of  presentment,  etc.,  of  foreign  bills. 

926.  Affidavit  of  printer,   etc.,  evidence. 

927.  Id. ;  of  service  of  notice. 

928.  Marriage  certificate,   evidence. 

929.  Book  of  foreign  corporation;  when  evidence. 

930.  When  a  copy  thereof  is  evidence. 

931.  How  copy  to  be  verified. 

ARTICLE  SECOND. 
Proof  of  a  document,  executed  or  remaining  within  the  state. 
Section  932.  Statutes,  etc. ;  how  proved. 

933.  Copies  of  records  and  papers  in  certain  offices,  presump- 

tive evidence. 

934.  Id. ;  of  papers  filed  with  town  clerk. 

93S-  Conveyance,  when  acknowledged,  or  record,  or  transcript 
of  record,  evidence. 

936.  Such  evidence  may  be  rebutted. 

937.  What    instruments    may    be    acknowledged. 

938.  Justice's  docket  and  transcript  evidence  before  him. 

939.  Transcript   from  justice's   docket,   evidence   generally. 

940.  Other  proof  of  proceedings  before  justice. 

941.  Ordinances,   etc.,  of  cities,  villages,  etc. 
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ARTICLE  THIRD. 

Proof  of  a  document  remaining  in  a  court  or  public  office  of  the  United 

States,  or  executed  or  remaining  without  the  state. 
Section  942.  Printed  copies  of  laws  of  another  state,  etc. 

943.  Copies   of   records   of   United    States   courts. 

944.  Id. ;  of  documents  on  file  in  departments,  etc.,  of  United 

States. 

945.  Record  of  bill  of  sale,  etc.,  of  vessels. 

946.  Conveyance  of  land  vsrithout  the  state. 

947.  Exemplification  of  record  of  conveyance  of  land  without 

the    state. 

948.  Transcript  of  docket,  etc.,   of  justice  of  adjoining  state. 

949.  Id.;  how  authenticated. 
950.^  Other  proof. 

951.  Proof  may    be   rebutted. 

952.  Copies   of  records   of  courts  of   foreign  countries;   how 

authenticated. 

953.  Other  proof. 

954.  This  article  does  not  declare  effect  of  record,  etc. 

955.  Public   records   in    New   York   county. 

956.  Documents  from  foreign  countries ;  how  authenticated. 

TITLE  V. 
Miscellaneous   provisions. 
Section  957.  Form  of  certificate  to  copies,  etc. 
958.  Certificate  must  be  sealed. 
959-  Qualification  of  last  section. 

960.  Actions  for  trespass;  proof  of  ownership. 

961.  Surrogates,    clerks,   etc.,   to   search   files,    and  to   certify- 

962.  Saving  clause. 


CHAPTER  X. 
trials;  including  jurors  and  juries. 

TITLE  I. — Trials  generally;  including  exceptions  and  motion  for 
a   new  trial. 

TITLE    II.— Trials   without  a  jury. 

TITLE  III. — Trial  jurors,  except  in  New  York  and  Kings  counties; 
mode  of  selecting  them,  and  of  procuring  their  at- 
tendance. 
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TITLE  IV. — Trial  jurors  in  New  York  and  Kings  counties;  mode  of 
selecting  them,  and  of  procuring  their  attendance. 

TITLE    v.— Trial  by  jury. 

TITLE  VI. — Miscellaneous  provisions;  including  those  relating  to 
embracery  and  other  acts  of  misconduct. 

TITLE  I. 
Trials  generally;  including  exceptions  and  motion  for  a  new  trial. 

Akticle  I.  Issues,   and  the  mode   of   trial  thereof. 

2.  The  place  of  trial. 

3.  Exceptions,  case,  and  motion  for  a  new  trial. 

ARTICLE  FIRST. 
Issues,  and   the  mode  of  trial  thereof. 

Section  963.  Issues  defined;  different  kinds  of  issues. 

964.  When  issues  of  law  arise;  when  issues  of  fact  arise. 

965.  Issues  to  be  judicially  examined  by  a  trial. 

966.  Order  of  trial,  where  issues  of  law  and  of  fact  arise  in 

the  same  action. 

967.  But  court  may  direct  the  order,  etc.,  of  disposition  of  the 

issues. 

968.  What  issues  of  fact  are  triable  by  a  jury. 

969.  What  issues  are  triable  by  the  court. 

970.  Order  for  trial  by  jury,  of  specific  questions  of  fact,  when 

of  right. 

971.  Id. ;  when  discretionary. 

972.  Trial   of  the   remainder   of   the   issues. 

973.  Mode  of  trial,  where  complaint  demands  alternative  judg- 

ments.    [Repealed.] 

974.  Counter-claim  to  be  deemed  an  action,  within  the  fore- 

going  sections. 

975.  Immaterial  issues  need  not  be  tried. 

976.  Trial  before  one  judge;   supreme  court. 

977.  Notice  of  trial  and  note  of  issue.     Calendar  to  be  pre- 

pared. 

978.  Issues,   how  arranged.     Order   of   disposition   at   a  jury 

term. 

979.  Id. ;   when  a  jury   does  not  attend. 

980.  Either  party  mav  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 
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ARTICLE  SECOND. 
The  place  of  trial. 
Section  982.  Certain  actions  to  be  tried,  where  the  subject  thereof  is 
situated. 

983.  Other  actions,  where  the  cause  thereof  arose. 

984.  Other  actions,  according  to  the  residence  of  the  parties. 

985.  Place   of  trial,   if  proper   county  not  designated. 

986.  Defendant  may  demand  change;  proceedings  thereupon. 

987.  When  court  may  change  the  place  of  trial. 

988.  Effect  of  changing  the  place  of  trial. 

989.  Effect  of  order  changing  place  of  trial. 

990.  Issues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  supreme  court. 

ARTICLE   THIRD. 
Exceptions,  case,  and  motion  for  a  new  trial. 
Section  992.  What  rulings  may  be  excepted  to. 

993.  Exceptions   to   findings   of   fact.      [Repealed.] 

994.  When  and  how  exceptions  may  be  taken,  after  close  of 

trial  by  court  or  referee. 

995.  Id. ;   during  the  trial,  or  upon  the  trial  by  jury. 

996.  Ruling  excepted  to;   how  reviewed. 

997.  Case,  when  necessary;   how  made  and  settled. 

998.  When  appeal,  etc.,  may  be  heard  without  a  case. 

999.  Motion   for   a   new   trial    upon   judge's    minutes;   appeal 

from  order  thereupon. 
1000.  When  and  how  exceptions,  taken  upon  a  jury  trial,  heard 

by  appellate  division, 
looi.  Motion  for  a  new  trial  by  the  appellate  division,  when 

trial  was  by  court  or  referee. 

1002.  When  motion  for  new  trial  to  be  made  at  special  term. 

Restrictions  thereupon. 

1003.  Application  of  this  article  to  trials  of  specific  questions 

by  jury;   special   provisions   applicable   thereto. 
IG04.  Motion  for  new  hearing,  after  trial  of  specific  questions 
by  a  referee. 

1005.  Final  judgment,   etc.,   not   stayed,   by  motion  for  a  new 

trial.     Motion  may  be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the 

judge. 
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TITLE  II. 

Trials  without  a  jury. 
Section  1008.  If  trial  by  j  ury  waived,  action  must  be  tried  by  the  court. 
1009.  Trial  by  jury;  how  waived. 

loio.  Decision  upon  trial  by  the  court,  when  to  be  filed;  con- 
sequence of  failure. 
loii.  Reference  by  consent;   when  and  how  made. 

1012.  Qualification  of  the  last  section. 

1013.  Compulsory  reference  for  the  trial  of   issues;   in  what 

cases  it  may  be  made. 
1014.  Proceedings  where  the  reference  is  for  trial  of  part  of 
the  issues. 

1015.  Compulsory  reference  upon  questions  incidentally  arising. 

1016.  Referee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  General  powers  of  a  referee  upon  a  trial. 

1019.  Referee's    report;    when    to    be    made;    consequence    of 

failure. 

1020.  Double   or   other  increased   damages. 

1021.  Decision  of  court  or  report  of  referee,  Mpon  trial  of  de- 

murrer. 

1022.  Id. ;   upon  trial  of  the  whole  issue  of  fact. 

1023.  Parties  may  require  court  or  referee  to  determine  par- 

ticular  questions.      [Repealed.] 

1024.  Qualifications  of  a  referee. 

1025.  Several    referees    may   be    appointed. 

1026.  Proceedings  regulated  where  there  are  several  referees. 

TITLE  V. 
Trial  by  jury. 
Article  i.  Formation  of  the  jury. 
2.  The  verdict. 

ARTICLE  FIRST. 

Formation  of  the  Jury. 
Section  1163.  Clerk  to  prepare  ballots  of  jurors  for  trial. 

1164.  Clerk  to  draw  ballots. 

1165.  Mode  of  drawing  ballots. 

1166.  Persons  drawn,  etc.,  to  form  the  jury. 

1167.  Ballots  drawn,  when  to  be  deposited  in  a  second  box. 

1168.  Id.;  when  to  be  returned  to  the  first  box. 

1169.  Ballots   of  absentees,   etc.,   to  be  returned  to  first  box. 

1170.  New  jury  may  be  drawn  while  first  is  empanelled. 
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Section  1171.  When  talesmen  to  be  procured,  or  jurors  drawn  from 
third   box. 

1 1 72.  When   talesmen   to   be   procured. 

1 173.  If  sheriff  is  a  party,  court  may  appoint  a  person  to  act 

for  him. 

1 174.  Duty  of   sheriff  and  of  talesmen. 

1 175.  Jury  competent,  although  containing  only  part  or  none 

of  original  panel. 

1 176.  Number    of    peremptory    challenges. 

1 177.  No  challenge  allowed  because  officer  drawing  is  a  party, 
.etc. 

1 178.  No  challenge  allowed  because  officer  notifying  is  a  party, 

etc. 

1 179.  Challenges  in  penal  actions. 

1 180.  Challenges,  how  tried.     Exceptions  to  and  review  of  the 

determination  of  the   court,   in   reference  thereto. 

ARTICLE  SECOND. 
The   Verdict. 
Section  1181.  Discharge  of  jury  failing  to  agree. 

1 182.  Plaintiff  cannot  submit  to  nonsuit  after  jury  retires. 

1183.  In  action  to  recover  money,  jury  to  assess  damages. 

1184.  How   double,  treble,   or   increased   damages,   found  and 

awarded. 

1 185.  When  verdict  to  be  taken,  subject  to  the  opinion  of  the 

court. 

1 186.  General   and    special    verdict    defined. 

1 187.  General  or  special  verdict,  when  rendered;  special  find- 

ing with  general  verdict. 

1 188.  Special    finding    controls    general    verdict. 

1 189.  Entry   of  verdict;    subsequent   proceedings. 
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Miscellaneous   interlocutory   proceedings,   and  regulations    of 

practice. 

TITLE      I. — Mistakes,  omissions,  defects,  and  irregularities. 

TITLE    II. ^Tender,  and  other  offers  and  requests  to  the  adverse  party. 

TITLE  III. — Payment  of  money  into  court,  and  care  and  disposition 

thereof. 
TITLE  IV. — Proceedings  upon  the  death  or  disability  of  a  party,  or 

the  transfer  of  his  interest. 
TITLE  v.— Motions  and  orders  generally. 
TITLE  VI. — Miscellaneous  practice  regulations. 

TITLE  I. 
Mistakes,  omissions,  defects,  and  irregularities. 

Section  721.  Defects  cured  by  verdict,  etc.,  and  by  judgment. 

722.  Such  defects  to  be  supplied. 

723.  Amendments     by     the     court;     disregarding    immaterial 

errors,  etc. 

724.  Relief  against  omissions,  etc.;   amendments    to    conform 

proceedings. 

725.  Returns  by  officers,  etc. 

726.  Papers  lost  or  withheld;    how  supplied. 

727.  Order  of  court ;    when  necessary  to  amend. 

728.  Disregarding  defects  in  affidavits. 

729.  Certain  bonds,  etc.,  when  sufficient. 

730.  Amending  defects  in  bonds,  etc. 

§  721.   Defects  cured  by  verdict,  etc.,  and  by  judgment. 

In  a  court  of  record,  where  a  verdict,  report,  or  decision  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  affected,  by  rea- 
son of  either  of  the  following  imperfections,  omissions,  de- 
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fects,  matters,  or  things,  in  the  process,  pleadings,  or  other  pro- 
ceedings : 

1.  For  want  of  a  summons  or  other  writ. 

2.  For  any  default  or  defect  in  process :  or  for  misconceiv- 
ing a  process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or 
other  officer ;  or  because  an  officer  has  not  subscribed  a  return, 
actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  -  by  attorney,  of'  an -infant  party, 
if  the  verdict,  report,  or  decision,  or  the  judgment,  is  in  his 
favor. 

8.  From  omitting  to  allege  any  matter  without  proof  of 
which  the  verdict,  report,  or  decision  ought  not  to  have  been 
rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person ;  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year ;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

ID.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up 
the  judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn;  or 
for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  been  prejudiced. 

§  723.    Sncli  defects  to  Tie  supplied. 

Each  of  the  omissions,  imperfections,  defects  and  variances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  trial,  must,  when  neces- 

652 


APPENDIX. 


sary,  be  supplied,  and  the  proceeding  amended,  by  the  court 
wherein  the  judgment  is  rendered,  or  by  an  appellate  court. 

§    723.    Amendments   by  tlie   court;    disregarding   immaterial 
errors,  et  cetera. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  judgment, 
and  on  such  terms  as  it  deems  just,  amend  any  process,  plead- 
ing, or  other  proceeding,  by  adding  or  striking  out  the  name  of 
a  person  as  a  party,  or  by  correcting  a  mistake  in  the  name  of 
a  party,  or  a  mistake  in  any  other  respect,  or  by  inserting  an 
allegation  material  to  the  case ;  or,  where  the  amendment  does 
not  change  substantially  the  claim  or  defence,  by  conforming 
the  pleading  or  other  proceedings  to  the  facts  proved.  And  in 
every  stage  of  the  action,  the  court  must  disregard  an  error 
or  defect,  in  the  pleadings  or  other  proceedings,  which  does 
_not  affect  the  substantial  rights  of  the  adverse  party.  When 
amending  a  pleading  or  permitting  the  service  of  an  amended 
or  supplemental  pleading  in  a  case  which  is  on  the  general 
calendar  of  issues  of  fact,  the  court  may  direct  that  the  case 
retain  the  place  upon  such  calendar  which  it  occupied  before 
the  amendment  or  new  pleading  was  allowed,  and  that  the 
proceedings  had  upon  the  amended  or  supplemental  pleadings 
shall  not  affect  the  place  of  the  case  upon  such  calendar,  or 
render  necessary  the  service  of  a  new  notice  of  trial. 

§  724.   Belief  against  omissions,  etc.,  amendments  to  conform 
proceedings. 

The  court  may  likewise,  in  its  discretion,  and  upon  such 
terms  as  justice  requires,  at  any  time  within  one  year  after 
notice  thereof,  relieve  a  party  from  a  judgment,  order,  or  other 
proceeding,  taken  against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect ;  and  may  supply  an  omis- 
sion in  any  proceeding.  Where  a  proceeding,  taken  by  a  party, 
fails  to  conform  to  a  provision  of  this  act,  the  court  may,  in  like 
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manner,  and  upon  like  terms,  permit  an  amendment  thereof; 
to  conform  it  to  the  provision. 

§  725.    Returns  by  officers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other 
officer,  or  by  a  subordinate  court  or  other  tribunal,  may,  in  its 
discretion,  direct  the  return  to  be  amended,  in  matter  of  form, 
either  before  or  after  judgment. 

§  726.    Papers  lost  or  'withheld;    hoxr  supplied. 

Where  an  original  pleading  or  paper  is  lost,  or  withheld  by 
any  person,  the  court  may  authorize  a  copy  to  be  filed  and  used, 
instead  of  the  original. 

§  727.    Order  of  court;    when  necessary  to  amend. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
clerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
without  the  direction  of  the  court,  or  of  another  court  of  com- 
petent authority ;  except  in  a  case  where  a  party,  or  his  attor- 
ney, is  specially  authorized  by  law  to  amend  a  pleading. 

§  728.    Disregarding  defects  in  affidavits. 

The  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidavit, 
does  not  impair  it,  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  in  which  it  is  made. 

§  729.    Certain  bonds,  etc.,  w^hen  sufficient. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro- 
ceeding, is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  there- 
from, to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or 
for  whose  benefit  it  is  given. 

§   730.    Amending  defects  in  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  the  court, 
officer,  or  body,  that  would  be  authorized  to  receive  it,  or  to 
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entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may,  on  the  appHcation  of  the  persons  who  executed  it,  amend 
it  accordingly;  and  it  shall  thereupon  be  valid,  from  the  time 
of  its  execution. 

TITLE  II. 

Tender,  and  other  offers  and  requests  to  the  adverse  party. 

Section  731;  Tender  after  suit. 

732.  Amount  to  be  paid  into  court. 

733.  Effect  of  sufficient  tender. 

734.  When  to  be  deducted  from  recovery,  etc. 

735.  Requiring  admission  of  genuineness  of  paper. 

736.  Offer  to  liquidate  damages  conditionally. 

737.  Effect  of  refusal  of  offer. 

738.  Defendant's    offer   to   compromise;     proceedings   thereon. 

739.  Plaintiff's   offer  to   compromise   counter-claim ;    proceed- 

ings thereon. 

740.  Offer  and  acceptance,  by  whom  subscribed. 

741.  Rule  if  offer  made  within  ten  days  before  trial.     [Repealed.] 

742.  In  certain  cases,  judgment  to  be  set  aside.     [Repealed.] 

§  731.   Tender  after  suit. 

Where  the  complaint  demands  judgment  for  a  sum  of  money 
only;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  re- 
cover damages  for  a  casual  or  involuntary  personal  injury,  or 
a  Hke  injury  to  property;  the  defendant,  or  his  attorney,  may, 
at  any  time  before  the  trial,  tender  to  the  plaintiff  or  his  at- 
torney, such  a  sum  of  money,  as  he  conceives  to  be  sufficient  to 
make  amends  for  the  injury,  or  to  pay  the  plaintiff's  demand; 
together  with  the  costs  of  the  action,  to  that  time. 

§  732.    Amount  to  be  paid  into  court. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not  avail 
the  defendant,  unless  the  money  is  accepted,  or  is  paid  into 
court,  and  notice  thereof  in  writing  served  upon  the  plaintiff's 
attorney  before  the  trial,  and  within  ten  days  after  the  tender. 
If  the  plaintiff  takes  out  the  amount  paid  in  he  accepts  the 
tender. 
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§  733.    Effect  of  sufficient  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  tp  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

§  734.   'When  to  be  deducted  from  recovery,  etc. 

If  the  plaintiff  proceeds  in  the  action  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and  if  the  ten- 
der and  acceptance  do  not  appear  in  the  pleadings,  a  memoran- 
dum thereof  must  be  annexed  to  the  judgment-roll.  The  plain- 
tiff's right  to  recover  costs,  and  his  liability  to  pay  cost  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

§   735.   Requiring  admission  of  genuineness  of  paper. 

The  attorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper  material 
to  the  action,  and  request  a  written  admission  of  its  genuine- 
ness. If  the  admission  is  not  given,  within  four  days  after  the 
request,  and  the  paper  is  proved  or  admitted  on  the  trial,  the 
expenses,  incurred  by  the  party  exhibiting  it,  in  order  to  prove 
its  genuineness,  must  be  ascertained  at  the  trial,  and  paid  by  the 
party  refusing  the  admission ;  unless  it  appears  to  the  satis- 
faction of  the  court,  that  there  was  a  good  reason  for  the  re- 
fusal. 

§  736.    Offer  to  liquidate  damages  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may,  with  the  answer,  serve  upon  the 
plaintiff's  attorney,  a  written  offer,  that,  if  the  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with  or 
before  the  notice  of  trial,  and  damages  are  awarded  to  him  on 
the  trial  they  must  be  assessed  accordingly. 
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§  737.   Effect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it 
upon  the  trial.  But  if  the  damages  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial  ■ 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined,  by  a  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

§   738.   Defendant's  offer  to  compromise  proceedings  thereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him  for  a  sum,  or  property,  or  to  the  effect,  therem  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  ac- 
tion can  be  severed,  a  like  offer  may  be  made  by  one  or  more 
defendants,  against  whom  a  separate  judgment  may  be  taken. 
If  the  plaintiff,  within  ten  days  thereafter,  serves  upon  the  de- 
fendant's attorney,  a  written  notice  that  he  accepts  the  offer,  he 
may  file  the  summons,  complaint  and  offer,  with  proof  of  ac- 
ceptance, and  thereupon  the  clerk  must  enter  judgment  accord- 
ingly. If  notice  of  acceptance  is  not  thus  given,  the  offer  can- 
not be  given  in  evidence  upon  the  trial ;  but,  if  the  plaintiff 
fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover 
costs  from  the  time  of  the  offer  but  must  pay  costs  from  that 
time. 

§    739.    Plaintiff's    offer    to    compromise    Counter-claim;     pro- 
ceedings thereon. 

Where  the  defendant  sets  up  a  counter-claim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judg- 
ment to  be  taken  against  him,  for  a  specified  sum,  with  costs, 
or  against  the  defendant  for  a  specified  sum,  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves  upon  the  plaintiff's  attorney,  notice  that  he  accepts 
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the  offer,  either  party  may  file  the  summons,  complaint,  answer, 
and  offer,  or  copies  thereof  and  proof  of  acceptance ;  and  there- 
upon the  clerk  must  enter  judgment  accordingly.  If  notice  of 
acceptance  is  not  thus  given,  the  offer  cannot  be  given  in  evi- 
dence upon  the  trial,  but,  if  the  recovery  is  not  more  favorable 
to  the  defendant  than  that  so  offered,  he  will  not  be  entitled  to 
recover  costs  from  the  time  of  the  offer,  but  must  pay  costs 
from  that  time. 

§   740.    Offer  and  acceptance,  by  whom  subscribed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in 
either  of  the  last  four  sections,  is  subscribed  by  the  party  mak- 
ing it,  his  attorney  must  subscribe  it,  and  annex  thereto  his  affi- 
davit, to  the  effect  that  he  is  duly  authorized  to  make  it,  in  be- 
half of  the  party. 

§   741.    Rnle  if  offer  made  vritbin  ten  days  before  trial. 

Repealed  by  chap.  416  of  1877. 

§  742.    In  certain  cases,  judgment  to  be  set  aside. 

Repealed  by  chap.  416  of  1877. 

TITLE  III. 
Payment  of  money  into  court,  and  care  and  disposition  thereof. 

Section  743.  Party  bringing  money  into  court  is  discharged. 

744.  General  rules  may  regulate  concerning  payment  into  court. 

745.  Money  to  be  paid  to  county  treasurer,  and  securities  taken 

in  his  name. 

746.  Funds ;    where  and  how  deposited  or  invested. 

747.  Powers  of  supreme  court  as  to  transfer,  etc.,  to  and  in- 

vestment by  guardian,  etc. 

748.  When  other   courts  have  hke  power. 

749.  Powers  of  certain  oiificers,  touching  securities,  etc. 

750.  Provisions  relating  to  death,  removal,  etc.,  of  oificer. 

75 1.  Authority  for  payment  of  money,  by  bank  or  trust  com- 

pany. 

752.  How  county  treasurer  to  keep  his  accounts. 

753.  County  treasurer  to  report  annually  to  the  court. 

754.  These  provisions  applicable  in  New  York  to  the  cham- 

berlain. 
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§  743.    Party  bringing  money  into  court  is  discharged. 

A  party  bringing  money  into  court,  pursuant  to  the  direction 
of  the  court,  is  discharged  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in. 

§   744.    General  rules  may  regulate  concerning  payment  into 
court. 

The  comptroller  of  the  State  of  New  York  shall  supervise 
the  administration  of  all  the  funds  paid  into  any  court  of  record, 
and  shall  prescribe  regulations  and  rules  for  the  care  and  dis- 
position thereof,  which  shall  be  observed  by  all  parties  inter- 
ested therein,  unless  the  court  having  jurisdiction  over  the 
same,  shall  make  different  directions,  by  special  order  duly 
entered  in,  accordance  with  section  seven  hundred  and  forty- 
seven  of  this  act ;  and  the  comptroller  may  at  any  time  require 
any  county  treasurer  an  official  certified  copy  of  any  record, 
document  or  paper  or  extracts  therefrom,  which  he  may  deem 
necessary  for  the  use  of  said  county  treasurer  in  the  administra- 
tion of  such  funds;  the  fees  of  said  clerk  for  making  and 
certifying  such  copy  or  copies  shall  be  a  charge  upon  the 
county  where  such  records,  documents  or  papers  are  recorded 
or  filed. 

§   745.    Money  to  be  paid  to  county  treasurer,  and  securities, 
taken  in  his  name. 

Unless  the  court  otherwise  specially  directs,  money,  paid 
into  court,  must  be  paid,  either  directly,  or  by  the  officer  who  is 
required  by  law  first  to  receive  it,  to  the  county  treasurer  of  the 
county,  where  the  action  is  triable.  Where  it  is  paid  to  an 
officer,  other  than  the  county  treasurer,  he  must  pay  it  to  the 
county  treasurer,  within  four  days  after  he  receives  it.  In  the 
city  of  New  York,  he  must  pay  it  to  the  chamberlain,  within 
two  days  after  he  receives  it.  A  bond,  mortgage,  or  other  se- 
curity, or  a  certificate  or  transfer  of  stock,  taken  upon  the  in- 
vestment of  money  paid  into  court,  must  be  taken  to  the  county 
treasurer  of  the  county  where  the  fund  belongs,  in  his  name  of 
office ;  or  to  such  other  county  treasurer,  as  the  court  specially 
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directs.  But  this  and  the  next  section  do  not  prevent  the  court, 
upon  the  application  of  a  party  to  an  action,  from  directing  in 
what  manner  or  place,  money,  paid  into  court  in  the  action,  shall 
be  deposited  or  invested. 

§  746.   Funds;    -wliere  and  hoiv  deposited  or  Invested. 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such 
savings  bank,  trust  company,  bank,  banking  association  or  with 
such  banker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  received  by  the  custodian  thereof.  But  the  money  must  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be  done  conveniently  and  safely  and  with  advantage  to  the 
parties  interested.  The  depositaries  designated  shall  pay  a 
fair  rate  of  interest;  and  before  receiving  any  such  deposit 
shall  give  to  the  people  of  the  state  a  good  and  sufficient  bond 
with  two  or  more  sureties,  in  such  form  as  the  attorney-general 
shall  prescribe,  such  bond  to  be  approved  by  the  county  judge 
of  the  county  in  which  such  savings  bank,  bank,  trust  company, 
bank  association  or  banker  shall  be  located,  and  by  the  comp- 
troller of  the  state,  and  filed  in  the  office  of  the  comptroller. 

§    747.    Potrers  of  supreme   court  as  to   transfer,   etc.,  to   and 
investment  by  guardian,  etc. 

Each  court  may  direct  that  money  paid  into  that  court  in  any 
action  or  proceeding  brought  therein,  or  any  bond,  mortgage 
or  other  security  which  represents  property  belonging  to  any 
suit  or  party  interested  therein,  may  be  paid  out,  transferred, 
invested,  reinvested  or  deposited  in  any  manner  or  form  that 
appears  to  it  best  for  the  interests  of  the  owners  thereof.  But 
such  directions  must  be  embodied  in  an  order  or  decree  of  said 
court,  founded  upon  proper  and  sufficient  evidence  satisfactory 
to  the  court  that  such  disposition  of  the  property  is  best  for 
the  interests  of  the  owners  thereof  or  parties  interested  therein. 

§   748.   When  other  courts  have  like  poorer. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  State. 
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§  749.   Po'wers  of  certain  officers,  touching  securities,  etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  security,  or  pubHc  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  ac- 
count, deed,  voucher,  receipt,  or  other  paper,  representing  or 
relating  to  such  money,  is  transferred,  delivered,  made,  or 
given,  pursuant  to  law,  is  vested  with  title  for  the  purposes  of 
the  trust;  and  may  bring  an  action  upon  or  in  relation  to  the 
same,  in  his  official  or  representative  character. 

§  750.   Provision  relating  to  death,  removal,  etc.,  of  officer. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages,  and  other  securities  held  by 
him,  as  prescribed  in  this  title,  vest  in  his  successor  in  office; 
and  all  money  deposited,  as  prescribed  in  this  title,  in  a  bank, 
trust  company  or  other  depositary,  to  his  credit,  vests  in,  and 
must  be  carried  to,  th.e  account  of  his  successor  in  office. 


§    751.    Authority   for   payment    of   money   by   bank   or   trust 
company. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directing  such 
disposition.  Each  order  must  be  countersigned  by  the  pre- 
siding judge  by  whose  direction  it  is  made. 

§  752.   Ho-or  county  treasurer  to  keep  his  accounts. 

Every  officer  having  charge  of  moneys,  securities  or  other 
property  in  the  custody  of  the  court,  shall  keep  a  book  or  books 
in  which  he  shall  make  an  exact  account  thereof.  Such  book 
or  books  shall  state  the  name  of  the  court,  the  title  of  the  case, 
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the  date  of  receipt,  from  whom  received,  the  amount  of  money, 
if  any,  and  a  description  of  the  securities  or  other  property 
received,  if  any,  and  each  addition  of  interest;  also  the  date 
and  description  of  each  order  for  payment  and  the  dates  and 
amounts  of  payments  thereunder  and  to  whom  paid;  also  an 
account  of  each  change  of  investment,  if  any.  The  provisions 
of  this  section  shall  also  apply  to  all  banks  or  trust  companies 
holding  any  of  the  funds  referred  to  in  this  title. 

§   753.   County  treasurer  to  report  annually  to  the  court. 

Every  treasurer  or  financial  officer  who  has  in  his  charge  or 
possession  or  under  his  control,  money,  bonds,  stocks,  mort- 
gages or  any  other  securities  or  property  as  prescribed  in  this 
title,  must,  once  in  each  year,  make  a  report  to  the  comptroller 
at  the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  true  statement  of  his  accounts  for  the  preceding 
year  or  from  the  time  of  the  last  report.  This  report  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompanied 
by  the  certificate  of  the  proper  officer  of  each  bank  or  trust  com- 
pany, stating  the  exact  amount  on  deposit  with  such  corporation 
to  the  credit  of  each  case  separately.  Such  officer  or  bank  or 
trust  company  shall  furnish  any  additional  report,  to  the  comp- 
troller or  to  the  court  at  such  time  and  in  such  detail  as  may  be 
required. 

§  754.   These  provisions  applicable  in  Nevr  York  to  the  cham- 
berlain. 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New  York,  with  re- 
spect to  money  paid  into  court,  in  an  action  triable  in  the  city 
and  county  of  New  York,  or  with  respect  to  money,  or  a  bond, 
mortgage,  or  other  security,  or  public  stock,  representing  money 
paid  into  court;  except  where  special  provision,  with  respect 
to  the  same,  is  otherwise  made  by  law. 
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TITLE  IV. 

Proceedings  upon  the  death  or  disability  of  a  party,  or  the  transfer  of 

his  interest. 

Section  755.  Action;    when  not  to  abate. 

756.  Proceedings  upon  transfer  of  interest,  or  devolution  of 

liability. 

757.  Id. ;    when  sole  party  dies  and  action  survives. 

758.  Id. ;    when  one  of  several  parties  dies. 

759.  760.  Id.;    when  part  of  cause  of  action  survives. 

761.  When  court  may  order  action  abated. 

762.  Special  cases  excepted. 

763.  Death  of  party  after  verdict,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  verdict,  etc. 

765.  No  verdict,  etc.,  can  be  taken  after  a  party's  death. 

766.  Death,  etc.,  of  public  officer  or  trustee. 

§  755.   Action;    TO^hen  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
survives  or  continues.  A  special  proceeding  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  a  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this  act 
takes  effect. 

§   756.   Proceedings  upon  transfer   of  interest,  or  devolution 
of  liability. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued  by  or  against  the  original  party ;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

§  757.   Id.;    -wben  sole  party  dies  and  action    survives. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if 
the  cause  of  action  survives,  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.     In  case  of 
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the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceedings 
survives  or  continues,  the  court  must  upon  a  motion,  allow  or 
compel  such  proceeding  to  be  continued  by  or  against  his  rep- 
resentative, or  successor  in  interest.  This  provision  as  to  a 
special  proceeding  does  not  apply  where  provision  for  such 
continuance  has  been  otherwise  made  by  law. 

§  758.   Id,;    irhen  one  of  several  parties  dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  sur- 
vives to  or  against  the  others,  the  action  may  proceed  in  favor 
of,  or  against  the  survivors.  But  the  estate  of  a  person  or 
party  jointly  liable  upon  contract  with  others  shall  not  be  dis- 
charged by  his  death,  and  the  court  may  make  an  order  to  bring 
in  the  proper  representative  of  the  decedent,  when  it  is  neces- 
sary so  to  do  for  the  proper  disposition  of  the  matter,  and, 
where  the  liability  is  several  as  well  as  joint,  may  order  a  sever- 
ance of  the  action  so  that  it  may  proceed  separately  against  the 
representative  of  the  decedent,  and  against  the  surviving  de- 
fendant or  defendants. 

§   759.   Id.;    nrhen  part  of  cause  of  action  survives. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  of  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the  de- 
ceased party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  to*  compel  the  suc- 
cessor, or  a  person  who  claims  to  be  the  successor,  to  be  brought 
in  as  a  party,  upon  his  own  application  or  upon  the  application 
of  a  party  to  the  action. 

§  760.    The  same. 

In  a  case  specified  in  the  foregoing  sections  of  this  title, 
where  such  a  person  applies  in  his  own  behalf,  the  court  may 
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direct  that  he  be  made  a  party,  by  amendment  of  the  pleadings, 
or  otherwise,  as  the  case  requires.  Where  an  application  is 
made  by  the  plaintiff,  to  bring  in  such  a  person  as  defendant, 
the  court  may  direct  that  a  supplemental  summons  issue,  and 
that  supplemental  pleadings  be  made.  Where  an  application 
is  made  by  a  defendant,  to  bring  in  such  a  person,  the  court 
may,  and  where  the  protection  of  the  applicant's  rights  requires 
it,  must,  permit  the  defendant  to  commence  a  cross  action  for 
that  purpose.  The  cross  action  must  be  brought  in  the  same 
court,  unless  the  order  otherwise  specially  directs.  If  it  directs 
that  the  action  be  commenced  in  another  court,  the  latter  court 
may,  by  order,  at  any  time  after  the  cross  action  is  commenced, 
remove  to  itself  the  original  action,  with  like  eiifect  as  if  it  had 
been  brought  therein.  Unless  the  court  otherwise  directs,  the 
original  action  and  the  cross  action  must  be  tried,  and  judgment 
rendered  thereto,  as  if  they  were  one  action. 

§  761.    Wben  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the 
marriage  of  the  plaintiff,  where  it  affects  the  rights  of  either 
party,  the  court  may,  in  its  discretion,  upon  notice  to  such  per- 
sons as  it  directs,  and  upon  the  application  of  the  adverse  party, 
or  of  a  person  whose  interest  is  affected,  direct  that  the  action 
abate,  unless  it  is  continued  by  the  proper  parties,  within  a  time 
specified  in  the  order,  not  less  than  six  months,  nor  more  than 
one  year,  after  the  granting  thereof. 

§  762.    Special  cases  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

§  763.   Death  of  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  de- 
cision or  an  interlocutory  judgment,  but  before  final  judgment 
is  entered,  the  court  must  enter  final  judgment,  in  the  names 
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of  the  original  parties;  unless  the  offer,  verdict,  report,  or  de-, 
cision,  or  the  interlocutory  'judgment,  is  set  aside. 

§  764.   Action  for  a  wrong  not  to  abate  after  verdict,  etc. 

After  verdict,  report  or  decision  in  an  action  to  recover  dam- 
ages for  a  personal  injury,  the  action  does  not  abate  by  the 
death  of  a  party,  but  the  subsequent  proceedings  are  the  same 
as  in  a  case  where  the  cause  of  action  survives.  And  in  case 
said  verdict,  report  or  decision  is  reversed  upon  questions  of  law 
only,  said  action  does  not  abate  by  the  death  of  the  party  against 
whom  the  same  was  rendered. 

§  765.    No  verdict,  etc.,  can  be  taken  after  a  party's  death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  part}',  who  dies  before  a  verdict,  report  or  decision  is  actually 
rendered  against  him.  In  that  case  the  verdict,  report  or  de- 
cision is  absolutely  void. 

§  766.   Death,  etc.,  of  public  of&cer  or  trustee. 

Where  an  action  or  special  proceeding  is  authorized  or  di- 
rected by  law,  to  be  brought  by  or  in  the  name  of  a  public 
officer,  or  by  a  receiver,  or  other  trustee,  appointed  by  virtue  of 
a  statute,  his  death  or  removal  does  not  abate  the  action  or 
special  proceeding ;  but  the  same  may  be  continued  by  his  suc- 
cessor, who  must,  upon  his  application,  or  that  of  a  party  inter- 
ested, be  substituted  for  that  purpose,  by  the  order  of  the  court, 
a  copy  of  which  must  be  annexed  to  the  judgment-roll. 

TITLE  V. 
Motions  and  orders  generally. 

Section  767.  Definition  of  an  order. 

768.  Definition  of  a  motion. 

769.  Motions  in  supreme  court;    where  to  be  heard. 

770.  Motions  in  New  York  city. 

771.  In  absence  of  judge,  motion  may  be  transferred  to  another 

judge. 

772.  773.  What  judges  may  make  orders  out  of  court,  without 

notice. 
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Section   774.  Review  of  order  made  by  a  judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

776.  Subsequent   application    for   order,    after   denial,    etc.,   of 

prior  application. 
^^^.  id. ;    as  to  application  for  judgment. 

778.  Penalty  for  violating  last  two  sections. 

779.  Costs   of   a   motion   how  collected. 

§  767.   Definition  of  an  order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this 
act,  in  an  action  or  special  proceeding,  must  be  in  writing,  unless 
otherwise  specified  in  the  particular  case.  Such  a  direction, 
unless  it  is  contained  in  a  judgment,  is  an  order. 

§  768.    Definition  of  a  motion. 

An  application  for  an  order  is  a  motion.  Such  application  or 
motion  must  be  made  to  a  court,  or  to  a  judge  or  justice  thereof. 
When  the  defendants  have  made  default  in  appearing  in  an 
action  or  proceeding,  any  application  or  motion  therein  may  be 
made  to  the  court  or  to  a  judge  or  justice  thereof  out  of  court. 
Where  any  of  the  defendants  in  an  action  or  proceedings  have 
appeared,  all  motions  or  applications  thereafter  made  in  such 
action  or  proceedings,  must  be  made  to  the  court,  unless  such 
defendants  consent  to  the  making  of  such  motion  or  application 
to  a  judge  or  justice  out  of  court. 

§  769.    Motions  in  supreme  court;    -nrhere  to  be  heard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court, 
must  be  made  within  the  judicial  district,  in  which  the  action  is 
triable,  or  in  a  county  adjoining  that  in  which  it  is  triable;  ex- 
cept that  where  it  is  triable  in  the  first  judicial  district,  the  mo- 
tion must  be  made  in  that  district ;  and  a  motion,  upon  notice, 
cannot  be  made  in  that  district  in  an  action  triable  elsewhere. 
But  this  section  does  not  apply  to  a  case,  where  it  is  specially 
prescribed  by  law  that  a  motion  may  be  made  in  the  county, 
where  the  applicant,  or  other  person  to  be  affected  thereby,  or 
the  attorney,  resides. 
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§  770.   Motions  in  Nev  Tork  city. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must 
be  made  in  court,  may  be  made  to  a  judge  out  of  court,  except 
for  a  new  trial  on  the  merits. 

§    771.   In   absence   of  jndge,   motion   may   be  transferred   to 
another  jndge. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time 
fixed  for  the  motion,  is  or  will  be  absent,  or  unable,  for  any 
other  cause  to  hear  it,  the  motion  may  be  transferred,  by  his 
order,  made  before  or  at  that  time,  or  by  the  written  stipulation 
of  the  attorneys  for  the  parties,  to  another  judge,  before  whom 
it  might  have  been  originally  made. 

§   773.   Wbat  judges  may  make  orders  ont  of  court  -without 
notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  state;  or,  except  to  stay  pro- 
ceedings after  verdict,  report,  or  decision,  by  a  justice  of  the 
supreme  court,  or  by  the  county  judge  of  the  county  where  the 
action  is  triable,  or  in  which  the  attorney  for  the  applicant  re- 
sides. Where  such  an  order  grants  a  provisional  remedy,  it 
can  be  vacated  only  in  the  mode  specially  prescribed  by  law ;  in 
any  other  case,  it  may  be  vacated  or  modified,  without  notice, 
by  the  judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the 
court. 

§  773.   The  same. 

The  limitation,  contained  in  the  last  section  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

§  774.   Review  of  order  made  by  a  judge  of  another  court. 

An  order,  made  by  a  judge  of  a  covirt,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  man- 

668 


APPENDIX. 


ner,  as  if  it  was  made  by  a  judge  of  the  court  in  which  the 
action  is  pending. 

§  775.    'When  stay  of  proceedings  not  to  exceed  tvirenty  days. 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  time 
than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adverse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

§  776.    Subsequent  application  for  order  after  denial,  etc.,  of 
prior  application. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms ;  a  subsequent  application,  in  refer- 
ence to  the  same  matter,  and  in  the  same  stage  of  the  proceed- 
ings, shall  be  made  only  to  the  same  judge,  or  to  the  court.  If 
it  is  made  to  another  judge,  out  of  court,  an  order  granted 
thereupon  must  be  vacated  by  the  judge  who  made  it;  or,  if 
he  is  absent,  or  otherwise  unable  to  hear  the  application,  by 
any  judge  of  the  court,  upon  proof,  by  affidavit,  of  the  facts. 

§  777.    Id.;    as  to  application  for  judgment. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not 
be  made,  at  a  term  held  by  another  judge,  except  where  the 
first  application  is  so  withdrawn ;  or  where  the  directions  given 
thereupon,  require  an  act  to  be  done,  before  judgment  can  be 
rendered ;  or  where  the  fact  of  the  former  application  is  stated, 
and  the  proceedings  thereupon,  and  subsequent  thereto,  are 
fully  set  forth,  in  the  papers  upon  which  the  application  is 
made. 

§  778.   Penalty  for  violating  last  two  sections. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections  with  knowledge  of  the  previous  applications,  shall  be 
punished  by  the  court  for  a  contempt. 
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§  779.   Costs  of  a  motion;    hotv  collected. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution 
against  the  personal  property  only  of  the  party  required  to  pay 
the  same,  may  be  issued  by  any  party  or  person  to  whom  the 
said  costs  or  sum  of  money  is  made  payable  by  said  order,  or  in 
case  permission  of  the  court  shall  be  first  obtained  by  any  party 
or  person  having  an  interest  in  compelling  payment  thereof, 
which  execution  shall  be  in  the  same  form,  as  nearly  as  may  be, 
as  an  execution  upon  a  judgment,  omitting  the  recitals  and 
directions  relating  to  real  property ;  and  all  proceedings  on  the 
part  of  the  party  required  to  pay  the  same,  except  to  review  or 
vacate  the  order,  are  stayed,  without  further  direction  of  the 
court,  until  the  payment  thereof.  But  the  adverse  party  may, 
at  his  election,  waive  the  stay  of  proceedings.  Where  the 
order  directs  that  the  costs  of  a  motion  abide  the  event  of  the 
action,  or  where  costs  of  a  motion,  awarded  by  an  order,  have 
not  been  collected,  when  final  judgment  is  entered,  they  may 
be  taxed,  as  part  of  the  costs  of  the  action,  or  set  off  against 
costs  awarded  to  the  adverse  party,  as  the  case  requires.  But 
nothing  herein  contained  shall  be  so  construed  as  to  relieve  a 
party  or  person  from  punishment  as  for  contempt  of  court  for 
disobedience  to  an  order  in  any  case  when  the  remedy  of  en- 
forcement by  such  proceedings  now  exist. 

TITLE  VI. 
Miscellaneous   practice   regulations. 

Article  i.  General  regulations  respecting  time. 

2.  Preferred  and   deferred  causes. 

3.  Service  of  papers. 

4.  Discovery  of  books  and  papers. 

5.  General  regulations  respecting  bonds  and  undertakings. 

6.  Other  matters. 
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ARTICLE  FIRST. 
General  Regulations  respecting  Time. 

Section  780.  Notice  of  motion,  to  be  eight  days. 

781.  How  time  enlarged,  before  its  expiration. 

782.  Copy  of  affidavit  must  be  served. 

783.  Relief,  after  time  has  expired. 

784.  When  time  cannot  be  extended. 

785.  Qualification  of  last  section. 

786.  Orders  in  certain  actions ;    h.ovi  published. 

787.  Time  for  publication  of  notice ;    how  computed. 

788.  Time  for  doing  any  act ;    how  computed.     [Repealed.] 

§  780.   Notice  of  motion  to  be  eight  days. 

Where  special  provision  is  not  otherwise  made  by  law,  or  by 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
other  proceeding  in  an  action,  before  a  court  or  a  judge, 
is  necessary,  it  must,  if  personally  served,  be  served  at  least 
eight  days  before  the  time  appointed  for  the  hearing;  unless 
the  court  or  a  judge  thereof,  or  a  county  judge  of  the  county 
where  the  action  is  triable,  or  in  which  the  attorney  for  the 
applicant  resides,  upon  an  affidavit  showing  grounds  therefor, 
makes  an  order  to  show  cause  why  the  application  should  not 
be  granted ;  and,  in  the  order,  directs  that  service  thereof,  less 
than  eight  days  before  it  is  returnable,  be  sufficient. 

§  781.    Hoir  time  enlarged,  before  its  expiration. 

Where  the  time,  within  which  a  proceeding  in  an  action  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  the  court,  or  by  a  judge  authorized  to 
make  an  order  in  the  action. 

§  782.    Copy  of  affidavit  must  be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disre- 
garded. 
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§  783.   Relief  after  time  has  expired. 

After  the  expiration  of  the  time  within  which  a  pleading 
must  be  made,  or  any  other  proceeding  in  an  action,  after  its 
commencement,  must  be  taken,  the  court,  upon  good  cause 
shown,  may,  in  its  discretion,  and  upon  such  terms  as  justice 
requires,  relieve  the  party  from  the  consequences  of  an  omission 
to  do  the  act,  and  allow  it  to  be  done ;  except  as  otherwise  spe- 
cially prescribed  by  law. 

§  784.    When  time  cannot  be  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time, 
fixed  by  law,  within  which  to  commence  an  action ;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  party 
thereto  has  died,  or  has  incurred  a  disability ;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action ;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a 
judge,  cannot  allow  either  of  those  acts  to  be  done,  after  the 
expiration  of  the  time  fixed  by  law,  or  by  the  order,  as  the  case 
may  be,  for  doing  it ;  except  in  a  case  specified  in  the  next  sec- 
tion. 

§  785.    Qualification  of  last  section. 

Where  a  party,  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies, 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken, 
or  the  motion  made,  the  court  may  allow  the  appeal  to  be 
taken,  or  the  motion  to  be  made,  by  the  heir,  devisee,  or  per- 
sonal representative  of  the  decedent,  at  any  time  within  four 
months  after  his  death. 

§  786.    Orders  in  certain  actions;    how  published. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a  per- 
son or  persons,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction  of 
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the  court,  contained  in  a  judgment  or  order,  requiring  the  cred- 
itors, or  other  person  or  persons  to  exhibit  their  demands,  or 
otherwise  to  come  in,  must  be  pubHshed,  once  in  each  week, 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legal  notices  are  required  to  be  pubHshed,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done. 

§  787.    Time  for  publication  of  notice;    ho\ir  computed. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or 
special  proceeding  brought  in  a  court  either  of  record  or  not  of 
record,  or  before  a  judge  of  such  a  court,  must  be  computed,  so 
as  to  exclude  the  first  day  of  publication,  and  include  the  day, 
on  which  the  act  or  event,  of  which  notice  is  given,  is  to  happen, 
or  which  completes  the  full  period  of  pubHcation. 

§  788.    Time  for  doing  any  act;    how  computed. 

Repealed  by  Statutory  Construction  Law,  chap.  677  of  1892. 

ARTICLE   SECOND. 
Preferred  and  Deferred  Causes. 

Section  789.  Preference  of  certain  actions  by  the  people. 

790.  Id. ;    of  criminal  actions. 

791.  Id.;    among  civil  actions. 

792.  Id. ;    in  mandamus  or  prohibition. 

793.  When  an  order   is  necessary. 

794.  When  cause  passed,  how  placed  upon  the  calendar.     [Re- 

pealed.] 

795.  Note  of  issue  to  state  time  when  passed.     [Repealed.] 

§   789.   Preference  of  certain  actions  by  the  people. 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people 
to  recover  money,  funds,  credits,  or  other  property  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise, 
for,  or  in  behalf  of,  a  public  or  governmental  interest,  by  a 
municipal  or  other  public  corporation,  or  by  a  board,  officer, 
custodian,  agency  or  agent  of  the  Stcite,  or  of  a  city,  county, 
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town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  the  defendant  has,  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  to  recover 
damages,  or  other  compensation,  for  so  obtaining,  receiving, 
paying,  converting,  or  disposing  of  the  same;  or  the  aiding  or 
abetting  thereof ;  is  entitled,  on  the  application  of  the  attorney- 
general,  to  a  preference  over  any  other  business,  at  a  term  or 
sitting  of  any  court  of  the  State,  irrespective  of  its  place  upon 
the  calendar. 

§  790.   Id.;    of  criminal  actions. 

A  criminal  action,  including  an  appeal  or  other  proceeding 
in  a  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  ac- 
tions, and  special  proceedings,  except  as  prescribed  in  the  last 
section. 

§    791.    Id.;  among  civil  actions. 

Civil  causes  are  entitled  to  preference  among  themselves,  in 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after 
the  causes  specified  in  the,  last  section  but  one : 

1.  An  action  or  special  proceeding  brought  by  or  against  the 
people  of  the  state,  or  by  or  against  any  state  officer  or  board 
of  state  officers  as  such ;  where  the  attorney  of  the  said  people, 
state  officer  or  board  of  state  officers  has  given  notice,  at  the 
time  of  service  of  notice  of  trial  or  argument,  of  a  particular 
day  in  the  term  at  which  he  will  move  it.  If  the  action  or  spe- 
cial proceeding  is  not  moved  by  said  attorney  for  trial  or  argu- 
ment on  that  day,  or  as  soon  thereafter  in  the  same  term  as  the 
court  can  hear  it,  the  other  party  may  then  move  the  trial  or 
argument ;  otherwise  it  shall  not  be  moved  out  of  its  order  at 
that  term  except  by  the  special  order  of  the  court. 

2.  An  action  or  special  proceeding  in  which  the  city  of  New 
York,  or  a  board  of  officers,  exercising  powers  conferred  by  a 
statute  for  the  protection  of  public  health  or  public  or  private 
property,  or  for  the  prevention  or  punishment  of  violations  of 
a  statute  relating  to  either  of  those  subjects,  or  the  commission- 
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ers  of  pilots  in  the  city  of  New  York,  are  parties;  where  a 
notice,  similar  to  the  notice  prescribed  in  the  last  subdivision, 
has  been  served  by  their  attorney,  at  the  time  of  service  of  the 
notice  of  trial  or  argument.  The  provisions  of  the  last  sub- 
division, relating  to  moving  the  trial  or  argument,  apply  to  a 
cause  within  this  subdivision. 

3.  In  the  court  of  appeals  or  the  supreme  court  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding,  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  ofHcers,  are  sole  parties 
or  a  State  officer  is  a  sole  party,  plaintiff  or  defendant. 

3a.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party  in  an  action  or  special  proceeding  from  a 
judgment  or  order  declaring  a  legislative  enactment  unconsti- 
tutional, is  entitled  on  motion  of  the  appellant,  to  a  preference 
over  any  business  irrespective  of  its  place  on  the  calendar,  ex- 
cept as  to  preferences  provided  for  in  sections  seven  hundred 
and  eighty-nine,  seven  hundred  and  ninety  and  the  preceding 
subdivisions  of  this  section. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  In  any  court,  an  action  or  special  proceeding  in  which  an 
executor  or  administrator,  or  testamentary  trustee,  or  an  in- 
fant or  a  trustee  of  a  fund  for  the  support  and  maintenance  of 
an  infant,  or  a  receiver  appointed  by  the  court,  or  a  trustee  in 
bankruptcy,  or  a  general  assignee  for  the  benefit  of  creditors, 
or  the  committee  of  a  lunatic  or  an  idiot,  or  a  creditor  of  a 
deceased  insolvent  debtor  suing  for  the  benefit  of  himself  and 
other  creditors  interested  in  the  estate  or  property  of  such  de- 
ceased debtor  where  a  right  of  action  is  given  by  express  pro- 
vision of  law,  is  the  sole  plaintiff  or  sole  defendant ;  an  action 
or  special  proceeding  for  the  construction  of,  or  an  adjudication 
upon  or  to  determine  the  validity  of  the  probate  of  a  will,  in 
which  the  administrator,  with  the  will  annexed,  or  the  executor 
of  the  will  is  joined,  as  plaintifif  or  defendant,  with  one  or  more 
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other  parties,  and  an  appeal  from  the  judgments  or  decision 
in  any  of  the  foregoing  actions  or  proceedings  and  in  the  court 
of  appeals  or  the  supreme  court,  an  appeal  from'the  decree  or 
decision  of  a  surrogate's  court,  determining  a  will  to  be  valid 
and  admitting  it  to  probate,  or  determining  an  instrument  off- 
ered for  probate  as  a  will  to  be  invalid  or  not  entitled  to  probate 
as  such,  or  granting  general  letters  of  administration  or  direct- 
ing the  distribution  of  a  fund  or  payment  of  money  by  an 
executor  or  an  administrator  in  pursuance  of  an  order  or  decree 
made  on  an  intermediate,  final  or  judicial  accounting  or  other- 
wise by  an  administrator  or  an  executor. 

6.  An  action  for  dower,  where  the  plaintiff  makes  proof  by 
affidavit,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  she  has  no  sufficient  means  of  support,  aside  from  the  es- 
tate in  controversy ;  an  action  for  the  partition  of  real  property. 

7.  An  action  against  a  corporation  or  joint-stock  association, 
issuing  bank  notes  or  any  kind  of  paper  credits  to  circulate  as 
money,  or  by  or  against  a  receiver  of  such  corporation  or  asso- 
ciation. An  action  in  which  a  county  or  town  is  sole  plaintiff 
or  defendant. 

8.  An  action  against  a  corporation  founded  upon  a  note,  or 
othei'  evidence  of  debt  for  the  absolute  payment  of  money.  An 
action  upon  an  undertaking  given  upon  an  appeal  to  the  court 
of  appeals,  or  to  stay  the  execution  on  an  appeal  to  the  court  of 
appeals. 

9.  An  action  against  a  sheriff,  in  his  official  capacity,  or  an 
action  by  a  sheriff  or  late  sheriff,  to  recover  for  a  breach  of  the 
obligation  of  a  bond  or  bonds,  or  an  instrument  or  instruments 
of  indemnity,  or  an  undertaking  or  undertakings  given  to  him 
in  his  official  capacity. 

ID.  A  cause  entitled  to  preference,  by  the  general  rules  of 
practice,  or  by  the  special  order  of  the  court  in  the  particular 
case. 

11.  In  any  court  an  action  for  libel  or  slander. 

12.  In  the  court  of  appeals,  all  appeals  from  judgment  of 
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affirmance  rendered  by  the  appellate  division  of  the  supreme 
court  in  cases  enumerated  in  subdivision  two  of  section  one 
hundred  and  ninety-one  of  this  act,  where  the  decision  of  the 
appellate  division  has  been  unanimous  and  an  appeal  has  been 
taken  or  allowed  as  in  said  subdivision  of  said  section  provided. 

13.  An  action  for  absolute  divorce  in  which  an  order  has 
been  made  granting  temporary  alimony. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing  the  preference  given  by  this 
section  affects  only  the  order,  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

§  792.    Id.;   in  mandamus  or  prohibition. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued, 
from  the  appellate  division  of  the  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred 
over  any  of  the  causes  specified  in  the  last  section. 

§   793.   When  an  order  is  necessary. 

Where  the  right  to  a  preference  depends  upon  facts  which 
do  not  appear  in  the  pleadings  or  other  papers  upon  which  the 
cause  is  to  be  tried  or  heard  the  party  desiring  a  preference 
must  procure  an  order  therefor  from  the  court  or  a  judge 
thereof,  upon  notice  to  the  adverse  party.  A  copy  of  the  order 
must  be  served  with  or  before  the  notice  of  trial  or  argumenr. 
Such  an  order  is  not  appealable,  but  it  may  be  vacated  by  the 
judge  or  judges  holding  the  term  at  which  the  preferred  cause 
is  noticed  for  trial  or  hearing,  or  by  such  other  justice,  or  at 
such  other  term  of  court,  or  at  such  other  time  as  shall  be  pre- 
scribed by  the  general  or  special  rules  of  practice.  But  a  pre- 
liminary order  is  not  requisite  in  a  case  embraced  within  sub- 
division first  or  second  of  the  last  section  but  one,  and  the  order 
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in  a  case  embraced  within  subdivision  six  thereof  may  be  made 
ex  parte,  and  is  conclusive.  Where  no  order  is  required,  a 
claim  for  preference,  specifying  the  provision  of  law  under 
which  the  claim  is  made,  may  be  inserted  in  the  note  of  issue  to 
be  filed  with  the  clerk,  and  it  shall  then  be  the  duty  of  such  clerk 
to  place  such  cause  in  its  proper  place  among  the  preferred 
causes  at  the  head  of  the  calendar;  except  that  in  the  counties 
of  New  York,  Kings,  Queens  and  Erie,  and  the  seventh  judicial 
district,  no  action  or  special  proceeding  shall  be  placed  as  a  pre- 
ferred cause  upon  the  calendar  of  any  circuit  court  or  trial 
term  or  special  term  of  any  court  as  herein  provided,  but  the 
party  desiring  a  preference  of  any  cause  shall  serve  upon  the 
opposite  party,  with  his  notice  of  trial,  a  notice  that  an  appli- 
cation will  be  made  to  the  court  at  the  opening  thereof,  or  to 
such  justice  or  other  term  of  court  or  at  such  other  time  as 
shall  be  prescribed  by  the  general  or  special  rules  of  practice, 
for  leave  to  move  the  same  as  a  preferred  cause,  and  if  the 
right  to  a  preference  depends  upon  facts  which  do  not  appear 
in  the  pleadings  or  other  papers  upon  which  the  case  is  to  be 
tried,  the  notice  must  be  accompanied  by  an  affidavit  showing 
such  facts.  In  said  counties  of  New  York,  Kings,  Queens  and 
Erie  and  in  the  seventh  judicial  district,  the  application  for  a 
preference  shall  be  made  at  the  opening  of  the  court,  or  to  such 
justice  or  other  term  of  court,  or  at  such  other  time  as  shall 
be  prescribed  by  the  general  or  special  rules  of  practice,  and  if 
it  shall  appear  that  the  cause  is  entitled  to  a  preference  and  is 
intended  to  be  moved  for  trial  at  or  for  the  term  for  which  the 
application  is  made,  the  court  or  justice  may  direct  that  it  shall 
be  so  heard. 

§  794.   Wlien  canse  passed,  how  placed  upon  the  calendar. 

Repealed  by  ch.  946  of  1895. 

§  795.   Note  of  issue  to  state  time  when  passed. 

Repealed  by  ch.  946  of  1895. 

678 


APPENDIX. 


ARTICLE  THIRD. 

Service  of  papers. 

Section  796.  Paper  may  be  served  personally. 

797.  Other  modes  of  service. 

798.  Double  time  when  served  through  the  post-office. 

799.  When  paper  to  be  served  on  attorney;  when  service  not 

required. 

800.  When  service  may  be  made  on  clerk,  for  non-resident. 

801.  Service  through  branch  post-office  in  New  York  city. 

802.  This   article   not  applicable  to   service   of   summons,   etc. 

§  796.   Paper  may  be  served  personally. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a 
party  or  an  attorney  either  by  delivering  it  to  him  personally 
or  in  the  manner  prescribed  in  the  next  section.  All  papers  so 
served  or  required  to  be  filed  in  an  action,  shall  be  plainly  and 
legibly  written  or  printed  in  black  ink  upon  durable  paper  of 
good  material,  and,  if  imprinted  by  typewriter,  such  paper  shall 
be  of  linen  quality  equal  in  weight  to  sixteen  pounds  to  the 
double  cap  ream,  of  seventeen  by  twenty-eight  inches  in  size,  and 
service  or  filing  of  papers  printed  or  written  iipon  such  paper 
with  such  ink  shall  be  deemed  a  compliance  with  the  terms  of 
this  section.  The  transcribed  minutes  of  a  stenographer  taken 
in  any  civil  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ceeding, civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs, 
points  or  other  papers  required  or  used  on  an  appeal  from  any 
judgment,  determination  or  order  of  any  court  or  board  shall 
be  printed  (when  required  to  be  printed  by  the  rules  of  any 
court)  on  paper  of  a  uniform  size,  as  follows :  The  paper  must 
be  ten  and  one-half  inches  by  eight  inches,  and  bound  on  the 
edge  of  the  greatest  length. 

§  797.    Other  modes  of  service. 

Where  the  service  is  not  personal,  it  may  be  made  as  follows : 
I.  Upon  a  party  or  an  attorney,  through  the  post-office,  by 
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depositing  the  paper,  properly  inclosed  in  a  post-paid  wrapper, 
in  the  post-oiifice  or  in  any  post-office  box  regularly  maintained 
by  the  government  of  the  United  States  and  under  the  care  of 
the  post-office  of  the  party,  or  the  attorney  serving  it,  directed 
to  the  person  to  be  served  at  the  address,  within  the  state,  des- 
ignated by  him  for  that  purpose,  upon  the  preceding  papers  in 
the  action ;  or,  where  he  has  not  made  such  a  designation,  at 
his  place  of  residence,  or  the  place  where  he  keeps  an  office, 
according  to  the  best  information  which  can  conveniently  be 
obtained  concerning  the  same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by 
leaving  the  paper  with  his  partner  or  clerk  therein,  or  with  a 
person  having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his 
office,  and  the  service  is  made  between  six  o'clock  in  the  morn- 
ing and  nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a 
conspicuous  place  in  his  office,  or  by  depositing  it,  inclosed 
in  a  sealed  wrapper,  directed  to  him  in  his  office  letter-box; 
or,  if  the  office  is  not  open  so  as  to  admit  of  leaving  the  paper 
therein,  and  there  is  no  office  letter-box,  by  leaving  it  at  his 
residence,  within  the  state,  with  a  person  of  suitable  age  and 
discretion. 

4.  Upon  a  party,  by  leaving  the  paper  at  his  residence  within 
the  state,"  between  six  o'clock  in  the  morning  and  nine  o'clock 
in  the  evening,  with  a  person  of  suitable  age  and  discretion. 

§  798.    Double  time  -nrhen  served  throngh  the  post-office. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that 
the  adverse  party  has  a  specified  time,  after  notice  or  service, 
within  which  to  do  an  act ;  if  service  is  made  through  the  post- 
office,  the  time  so  required  or  allowed  is  double  the  time  speci- 
fied ;  except  that  service  of  notice  of  trial  may  be  made,  through 
the  post-office,  not  less  than  sixteen  days  before  the  day  of 
trial,  including  the  day  of  service. 
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§   799.    When  paper  to  be  served  on  attorney;    wlien  service 
not  required. 

Where  a  party  has  appeared,  a  notice  or  other  paper  required 
to  be  served  in  an  action  must  be  served  upon  his  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  notice  or  other  paper, 
in  the  ordinary  proceedings  in  the  action,  need  not  be  made 
upon  him,,  unless  he  is  actually  confined  in  jail,  for  want  of  bail. 

§  SOO.    When  service  may  be  made  on  clerk,  for  non-resident. 

Where  a  party  to  an  action,  who  has  appeared  in  person,  re- 
sides without  the  state,  or  his  residence  cannot,  with  reasonable 
diligence,  be  ascertained,  and  he  has  not  designated  an  address 
within  the  state,  upon  the  preceding  papers,  service  of  a  paper 
upon  him  may  be  made,  by  serving  it  on  the  clerk. 

§   801.    Service  through  branch  post-o£Elce  in  Neiv  York  city. 

In  the  city  of  New  York  where  a  paper  is  served,  or  a  return 
is  made  through  the  post-office,  the  deposit  of  the  package  in  a 
branch  post-office  has  the  same  effect,  as  a  deposit  in  the  gen- 
eral or  principal  post-office  of  that  city. 

§  802.    This  article  not  applicable  to  service  of  summons,  etc. 

This  article  does  not  apply  to  the  service  of  a  summons,  or 
other  process ;  or  of  a  paper  to  bring  a  party  into  contempt ;  or 
to  a  case  where  the  mode  of  service  is  specially  prescribed  by 
law. 

ARTICLE  FOURTH. 

Discovery  of  books  and  papers. 

Section  803.  Court  may  direct  discovery  of  books,  etc. 

804.  Rules  to  prescribe  the  cases,  etc. 

805.  Petition   for   discovery,   and   order   thereupon. 

806.  Order,  when  and  by  whom  vacated. 

807.  Proceedings  upon  the  return  of  the  order. 

808.  Penalty  for  disobedience. 

809.  Effect  of  papers,  etc.,  produced. 

§   803.    Court  may  direct  discovery  of  books,  etc. 

A  court  of  record  other  than  a  justices'  court  in  a  city,  has 
power  to  compel  a  party  to  an  action  pending  therein,  to  pro- 

681 


APPENDIX. 


duce  and  discover,  or  to  give  to  the  other  party,  an  inspection 
and  copy,  or  permission  to  take  a  copy,  of  a  book,  document,  or 
other  paper,  in  his  possession,  or  under  his  control,  relating  to 
the  merits  of  the  action,  or  of  the  defence  therein. 

§  804.   Rules  to  prescribe  the  cases,  etc. 

The  general  rules  of  practice  must  prescribe  the  cases,  in 
which  a  discovery  or  inspection  may  be  so  compelled,  and  the 
proceedings  for  that  purpose,  where  the  same  are  not  prescribed 
in  this  act. 

§  805.    Petition  for  discovery  and  ordtr  therenpon. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
affidavit,  to  the  court,  or  to  a  judge  authorized  to  make  an  order 
in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the  court, 
at  a  time  and  place,  and  upon  a  notice,  therein  specified,  why 
the  prayer  of  the  petition  should  not  be  granted ;  and,  if  neces- 
sary or  proper  that  his  proceedings  be  stayed  until  the  hearing 
of  the  application,  although  the  stay  exceeds  twenty  days. 

§  806.    Order,  when  and  by  whom  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be  va- 
cated by  the  judge  who  granted  it,  or  by  the  court,  upon  satis- 
factory proof,  by  affidavit. 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with ;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document  or  other  paper,  directed  to  be  produced  or  inspected. 

§  807.   Proceedings  upon  the  return  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  may 
make  such  an  order,  with  respect  to  the  discovery  or  inspection 
prayed  for,  as  justice  requires.  Where  either  is  directed,  a 
referee  may  be  appointed  by  the  order,  to  direct  and  superin- 
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tend  it;  whose  certificate,  unless  set  aside  by  the  court,  is  pre- 
sumptive, and,  exeept  in  proceedings  for  contempt,  conclusive 
evidence,  of  compliance  or  non-compliance  with  the  terms  of 
the  order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 

§   808.   Penalty  for  disobedience. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discovery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit  that  the  adverse  party  has 
failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court,  for 
an  order  to  punish  him  for  the  failure.  Upon  the  hearing  of 
the  application,  the  court  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
upon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.  Upon  the  final  hearing  of  the  application  to  punish 
the  party  in  default,  the  court,  in  a  proper  case  may  direct  that 
his  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action,  de- 
fences, counter-claims,  or  replies,  interposed  by  hirp ;  or  that  he 
be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document  or  other  paper,  be  excluded  from  being  given 
in  evidence ;  or  it  may  punish  the  party  for  a  contempt ;  or  both. 

§  809.    ESect  of  papers,  etc.,  produced. 

A  book,  document,  or  other  paper,  produced  under  an  order, 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  by  the  party  requiring  it,  as  if  it  was  produced  upon 
notice,  according  to  the  practice  of  the  court. 
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ARTICLE  FIFTH. 
General  regulations  respecting  bonds  and  undertakings. 

Section  8io.  Bonds,  undertakings,  etc.,  must  be  acknowledged. 

811.  Party  need  not  join  with  his  sureties,  when  one  surety  is 

sufficient. 

812.  Form  of  bond  or  undertaking;    affidavit  of  sureties;    ap- 

proval by  court  or  judge. 

813.  When  several  sureties  may  justify,  each  in  a  smaller  sum. 

814.  Bonds,  etc.,  to  the  people  or  a  public  officer  for  the  benefit 

of  a  suitor. 

815.  Bonds,  etc.,  not  affected  ly  change  of  parties. 

816.  Id.,  to  be  filed. 

§    810.    Bonds,   undertakings,   etc.,  must   be   ackno^rledged. 

A  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  must  be  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded. 

§  811.    Party  need  not  join  irith  his  sureties,  when  one  surety 
is  sufficient. 

Where  a  provision  of  this  act  requires  a  bond  or  undertak- 
ing, with  sureties,  to  be  given  by  or  in  behalf  of  a  party  or  other 
person,  he  need  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  same; 
and  the  execution  thereof  by  one  surety  is  sufficient,  although 
the  word  "  sureties  "  is  used,  unless  the  provision  expressly  re- 
quires two  or  more  sureties ;  and  the  execution  of  any  such 
bond  or  undertaking  by  any  fidelity  or  surety  company  author- 
ized by  the  laws  of  this  state  to  transact  business,  shall  be  equiv- 
alent to  the  execution  of  said  bond  or  undertaking  by  two  sure- 
ties ;  and  such  company,  if  excepted  to,  shall  justify  through 
its  officers  or  attorney  in  the  manner  required  by  law  of  fidelity 
and  surety  companies.  Any  such  company  may  execute  any 
such  bond  or  undertaking  as  surety  by  the  hand  of  its  officers, 
or  attorney,  duly  authorized  thereto  by  resolution  of  its  board 
of  directors,  a  certified  copy  of  which  resolution,  under  the  seal 
of  said  company,  shall  be  filed  with  each  bond  or  undertaking. 
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§    812.   Form   of  bond   or  undertaking;    affidavit   of  sureties; 
approval  by  court  or  judge, 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  act,  must,  where  two  or  more  persons  exe- 
cute it,  be  joint  and  several  in  form ;  and,  except  when  exe- 
cuted by  a  fidelity  or  surety  company,  or  when  otherwise  ex- 
pressly prescribed  by  law,  it  must  be  accompanied  with  the  affi- 
davit of  each  surety,  subjoined  thereto,  to  the  effect  that  he  is 
a  resident  of  and  a  householder  or  a  freeholder  within  the 
state,  and  is  worth  the  penalty  of  the  bond,  or  twice  the  sum 
specified  in  the  undertaking,  over  all  the  debts  and  liabilities 
which  he  owes  or  has  incurred,  and  exclusive  of  property  ex- 
empt by  law  from  levy  and  sale  under  an  execution.  A  bond  or 
undertaking  given  by  a  party  without  a  surety  must  be  accom- 
panied by  his  afifidavit  to  the  same  effect.  The  bond  or  under- 
taking, except  as  otherwise  expressly  prescribed  by  law,  must 
be  approved  by  the  court  before  which  the  proceeding  is  taken, 
or  a  judge  thereof,  or  the  judge  before  whom  the  proceeding 
is  taken.  The  approval  must  be  indorsed  upon  the  bond  or 
undertaking.  The  surety  or  sureties  or  the  representatives  of 
any  surety  or  sureties  upon  the  bond  heretofore  or  hereafter 
executed,  of  any  trustee,  committee,  guardian,  assignee,  re- 
ceiver, executor,  administrator  or  other  fiduciary,  shall  be  enti- 
tled as  a  matter  of  right  to  be,  and  shall  be,  discharged  from 
liability  as  hereinafter  provided,  and  to  that  end  may  on  notice 
to  the  principal  named  in  such  bond  apply  to  the  court  that 
accepted  such  bond  or  to  the  court  of  which  the  judge  that 
accepted  such  bond  was  a  member  or  to  any  judge  thereof, 
praying  to  be  relieved  from  liability  as  such  surety  or  sureties 
for  the  act  or  omission  of  such  principal  occurring  after  the 
date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account 
and  give  new  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the 
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court,  or  a  judge  thereof,  that  personal  notice  cannot  be  given 
with  due  diligence  within  the  state,  in  which  case  notice  may 
be  given  in  such  manner  as  the  court  or  a  judge  thereof  directs. 
Pending  the  hearing  of  such  application  the  court  or  judge 
may  restrain  such  principal  from  acting  except  to  preserve  the 
trust  estate  until  further  order.  Upon  the  hearing  of  such 
application  if  the  principal  does  not  file  a  new  bond  in  the  usual 
form  to  the  satisfaction  of  the  court  or  judge  the  court  or  judge 
must  make  an  order  requiring  the  principal  to  file  a  new  bond 
within  such  reasonable  time  not  exceeding  five  days  as  the 
court  or  judge  in  such  order  fixes.  If  such  new  bond  shall  be 
filed  upon  such  hearing  or  within  the  time  fixed  by  said  order 
the  court  or  judge  must  thereupon  make  a  decree  or  order  re- 
quiring the  principal  to  account  for  all  his  acts  and  proceed- 
ings to  and  including  the  date  of  such  order  and  to  file  such  ac- 
count within  a  time  fixed,  not  exceeding  twenty  days,  and  re- 
leasing the  surety  or  sureties  making  such  application  from 
liability  upon  the  bond  for  any  act  or  default  of  the  principal 
subsequent  to  the  date  of  such  decree  or  order.  If  the  princi- 
pal fail  so  to  file  such  new  bond  within  the  time  specified, 
a  decree  or  order  must  be  made  revoking  the  appointment  of 
such  principal  or  removing  him  and  requiring  him  to  so  ac- 
count and  file  such  account  within  twenty  days.  If  the  prin- 
cipal fail  to  file  his  account  as  in  this  section  provided,  such 
surety  or  sureties,  or  representatives  thereof,  may  make  and 
file  such  account  with  like  force  and  effect  as  though  made  and 
filed  by  such  principal,  and  upon  the  settlement  thereof 
credit  shall  be  given  for  all  commissions,  costs,  disburse- 
ments, and  allowances  to  which  the  principal  would  be 
entitled  were  he  accounting,  and  allowance  shall  be  made 
to  such  surety  or  sureties  or  representative  for  the 
expense  incurred  in  so  filing  such  account  and  procur- 
ing the  settlement  thereof.  And  after  the  filing  of  an  account 
as  required,  or  permitted,  in  this  section  the  court  or  judge 
must  upon  the  petition  of  the  principal  or  surety  or  sureties  or 
the  representatives  of  any  such  surety  or  sureties,  issue  an  or- 
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der  requiring  all  persons  interested  in  the  estate  or  trust  funds 
to  attend  a  settlement  of  such  account  at  a  time  and  place  therein 
specified  and  upon  the  trust  fund  or  estate  being  found  or  made 
good  and  paid  over  or  properly  secured,  the  surety  or  sureties 
shall  be  discharged  from  any  and  all  further  liability  and  the 
court  or  judge  shall  settle,  determine  and  enforce  the  rights 
and  liabilities  of  all  parties  to  the  proceedings  in  like  manner 
and  to  the  same  extent  as  in  actions  for  an  accounting  in  the 
supreme  court.  And.  upon  demand  made  in  writing  by  the 
principal  such  surety  or  sureties,  or  representatives  thereof, 
shall  return  any  compensation  that  has  been  paid  for  the  unex- 
pired portion  of  such  suretyship. 

§  813.    When  several  sureties  may  justify,  each  in  a  smaller 
sum. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justifica- 
tion of  two  or  more  sureties  each  in  a  smaller  sum.  But 
in  that  case  a  surety  cannot  justify,  in  a  sum  less  than  five 
thousand  dollars,  and  when  two  or  more  sureties  are  required 
by  law  to  justify,  the  same  person  cannot  so  contribute  to  make 
up  the  sum  for  more  than  one  of  them.  It  shall  be  lawful  for 
any  party  of  whom  a  bond  or  undertaking  is  required  to  agree 
with  his  sureties  for  the  deposit  of  any  or  all  moneys  for  which 
such  sureties  are  or  may  be  held  responsible  with  a  trust  com- 
pany authorized  by  law  to  receive  deposits,  if  such  deposit  is 
otherwise  proper,  and  for  the  safe  keeping  of  any  or  all  other 
depositable  assets  for  which  such  sureties  may  be  held  respon- 
sible, with  a  safe-deposit  company  authorized  by  law  to  do  busi- 
ness as  such,  in  such  a  manner  as  to  prevent  the  withdrawal  of 
such  moneys  and  assets,  or  any  part  thereof,  except  with  the 
written  consent  of  such  sureties,  or  an  order  of  the  court  made 
on  such  notice  to  them,  as  it  may  direct. 
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§   814.   Bonds,  etc.,  to  tlie  people  or  a  public  officer,  for  the 
benefit  of  a  suitor.  ^ 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
people  or  to  a  public  officer,  for  the  benefit  of  a  party  or  other 
person  interested  and  provision  is  not  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  person  so  in- 
terested may  maintain  an  action  in  his  own  name  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertak- 
ing ;  upon  procuring  an  order  granting  him  leave  so  to  do.  The 
order  may  be  made  by  the  court  in  which  the  action  is  or  was 
pending;  the  city  court  of  the  city  of  New  York,  or  a  county 
court,  if  the  bond  or  undertaking  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
must  be  given,  as  directed  by  the  court  or  judge  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

§   815.   Bonds,  etc.,  not  affected  by  cbange  of  parties. 

A  bond  or  undertaking  given  in  an  action  or  special  pro- 
ceeding, as  prescribed  in  this  act,  continues  in  force,  after  the 
substitution  of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  of  parties ;  and  has  thereafter  the  same  force  and 
effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

§  816.   Id.;   to  be  filed. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

ARTICLE  SIXTH. 

Other  matters. 

Section  817.  Consolidating  causes  in  same  court. 

818.  Id. ;    in  different  courts. 

819.  Id. ;    by  plaintiff. 
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Section  820.  Interpleader  by  order  in  certain  cases. 

821.  Dismissal  of  complaint  for  neglect  to  serve  summons. 

822.  Id. ;    for  neglect  to  proceed. 

823.  Feigned  issues  abolished  and  order  for  trial  substituted. 

824.  Summons  and  pleadings  to  be  filed  within  ten  days  after 

service. 

825.  Papers  in  special  proceedings;    where  to  be  filed. 

826.  Publication,  when  no  newspaper,  etc.,  in  county. 

827.  Special  references  in  certain  cases. 

§  817.    Consolidating  canses  in  same  court. 

Where  two  or  more  actions  in  favor  of  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which  may 
be  joined,  are  pending  in  the  same  court,  the  court  may, 
in  its  discretion,  by  order,  consolidate  any  or  all  of  them,  into 
one  action. 

§  818.   Id.;    in  different  courts. 

Where  one  of  the  actions  is  pending  in  the  supreme  court, 
and  another  is  pending  in  another  court,  the  supreme  court 
may,  by  order,  remove  to  itself  the  action  in  the  other  court, 
and  consolidate  it  with  that  in  the  supreme  court. 

§  819.   Id.;   by  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

§   820.   Interpleader  by  order  in  certain  cases. 

A  defendant  against  whom  an  action  to  recover  upon  a  con- 
tract or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  at  any  time  before  answer,  upon  proof,  by 
affidavit,  that  a  person,  not  a  party  to  the  action,  makes  a  de- 
mand against  him  for  the  same  debt  or  property,  without  col- 
lusion with  him,  apply  to  the  court,  upon  notice  to  that  person 
and  the  adverse  party,  for  an  order  to  substitute  that  person 
in  his  place,  and  to  discharge  him  from  liability  to  either,  on 
his  paying  into  court  the  amount  of  the  debt,  or  delivering  the 
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possession  of  the  property,  or  its  value,  to  such  person  as  the 
court  directs;  or  upon  it  appearing  that  the  defendant  dis- 
putes, in  whole  or  in  part,  the  liability  as  asserted  against  him 
by  dififerent  claimants,  or  that  he  has  some  interest  in  the 
subject-matter  of  the  controversy  which  he  desires  to  assert, 
his  application  may  be  for  an  order  joining  the  other  claim- 
ant or  claimants  as  co-defendants  with  him  in  the  action.  The 
court  may,  in  its  discretion,  make  such  order,  upon  such  terms 
as  to  costs  and  payments  into  court  of  the  amount  of  the  debt, 
or  part  thereof,  or  delivery  of  the  possession  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just,  and  thereupon  the 
entire  controversy  may  be  determined  in  the  action. 

§  821.   Dismissal  of  complaint  for  neglect  to  serve  summons. 

Where,  in  an  action  against  two  or  more  defendants,  the 
plaintiff  unreasonably  neglects  to  serve  the  summons  upon  one 
or  more  of  them,  without  whose  presence  a  complete  determina- 
tion of  the  controversy  cannot  be  had,  the  court  may,  in  its  dis- 
cretion, upon  the  application  of  a  defendant  who  has  appeared 
in  the  action,  dismiss  the  complaint  as  against  him,  and  render 
judgment  accordingly. 

§  823.   Id.;   for  neglect  to  proceed. 

Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the 
action  against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may,  in 
its  discretion,  upon  the  application  of  the  defendant  or  defend- 
ants, or  any  of  them,  against  whom  he  so  neglects  to  proceed, 
dismiss  the  complaint  as  against  the  moving  party  or  parties 
and  render  judgment  accordingly. 

§    823.    Feigned  issues  abolished,  and  order  for  trial  substi- 
tuted. 

Feigned  issues  have  been  abolished.    In  a  case,  where  neither 

party  can,  as  of  right  require  a  trial  by  jury  of  an  issue  of  fact 

arising  upon  the  pleadings,  or  where  a  question  of  fact,'  not  in 

issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trial 
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thereof  by  a  jury  may  be  made,  stating  distinctly  and  plainly 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only 
authority  necessary  for  the  trial. 

§   824.    Summons  and  pleadings,  to  be   filed  iirithin  ten  days 
after  service. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file 
it,  the  adverse  party,  on  proof  of  the  failure  is  entitled  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

§   825.   Papers  in  special  proceedings,  ivliere  to  be  filed. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed, 
and  an  order  therein  must  be  entered,  with  the  clerk  of  the 
county  in  which  the  special  proceeding  is  taken,  if  it  is  before 
a  county  officer,  or  a  judge  of  a  court  established  in  a  city;  if 
before  a  justice  of  the  supreme  court,  with  the  clerk  of  a 
county  designated  by  the  justice;  or,  if  no  designation  is  made 
by  him,  of  a  county  where  one  of  the  parties  resides. 

§   826.    Publication,  Trbere  no  ne-nrspaper  In  county. 

Where  a  notice,  or  other  proceeding  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may 
be  made  in  a  newspaper  of  an  adjoining  county,  except  where 
special  provision  is  otherwise  made  by  law. 

§    827.    Special  references  in  certain  cases. 

Where  a  provision  of  this  act  authorizes  the  court  to  ap- 
prove an  undertaking  or  the  sureties  thereto;  or  to  make  an 
examination  or  inquiry ;  or  to  appoint  an  appraiser,  receiver  or 
trustee ;  it  may  direct  a  reference,  to  one  or  more  persons  des- 
ignated in  the  order,  either  to  make  the  approval,  examination, 
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inquiry  or  appointment,  or  to  report  the  facts  to  the  court, 
for  its  action  thereupon.  And  where,  according  to  the  prac- 
tice of  the  court  of  chancery,  on  the  thirty-first  day  of  Decem- 
ber, eighteen  hundred  and  forty-six,  a  matter  was  referable  to 
the  clerk,  or  to  a  master  in  chancery  a  court  having  authority 
to  act  thereupon,  may  direct  a  reference  to  one  or  more  persons, 
designated  in  the  order,  with  the  powers  which  were  possessed 
by  the  clerk,  or  the  master  in  chancery,  except  where  it  is  other- 
wise specially  prescribed  by  law. 


CHAPTER  IX. 

EVIDENCE. 

TITLE      I. — General    regulations   respecting   evidence,    and   the   com- 
petency and  mode  of  examination  of  a  witness. 
TITLE    11. — Compelling  the  attendance  and  testimony  of  a  witness. 
TITLE  III— Depositions. 
TITLE  IV. — Documentary  evidence. 
TITLE    V. — Miscellaneous  provisions. 

TITLE  I. 

General  regulations  respecting  evidence,  and  the  competency  and  mode 
of  examination  of  a  witness. 

Article'  i.  Competency  of  a  witness ;    evidence  in  particular  cases. 
2.  Administration  of  an  oath  or  affirmation. 

ARTICLE  FIRST. 
Competency  of  a  witness;  evidence  in  particular  cases. 

Section  828.  No  witness  to  be  excluded  by  reason  of  interest,  etc. 

829.  When  party,  etc.,  cannot  be  examined. 

830.  Id.;    husband  or  wife  of  party,  etc. 

831.  When  husband  and  wife  not  competent  witnesses.    Id.; 

when  competent. 

832.  Conviction  for  crime,  not  to  exclude  witness;    how  con- 

viction proved. 
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Section  833.  Clergymen,   etc.,   not  to   disclose   confessions. 

834.  Physicians  not  to  disclose  professional  information. 

835.  Attorneys  and  counselors  not  to  disclose  communications, 

836.  Application  of  the  last  three   sections. 

837.  When  witness  not  excused  from  testifying. 

838.  Evidence  of  party  may  be  rebutted. 

839.  Admission  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

§   828.   No  \ritness  to  be  escluded  by  reason  of  interest. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
shall  not  be  excluded  or  excused  from  being  a  witness,  by 
reason  of  his  or  her  interest  in  the  event  of  an  action  or  special 
proceeding ;  or  because  he  or  she  is  a  party  thereto ;  or  the  hus- 
band or  wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf 
an  action  or  special  proceeding  is  brought,  prosecuted,  op- 
posed or  defended. 

§   829.   VSThen  party,  etc.,  cannot  be  examined. 

Upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding,  a  party  or  a  person  interested  in  the 
event,  or  a  person  from,  through  or  under  whom  such  a  party 
or  interested  person  derives  his  interest  or  title,  by  assignment 
or  otherwise,  shall  not  be  examined  as  a  witness,  in  his  own 
behalf  or  interest,  or  in  behalf  of  the  party  succeeding  to  his  title 
or  interest,  against  the  executor,  administrator  or  survivor  of 
a  deceased  person,  or  the  committee  of  a  lunatic,  or  a  person 
deriving  his  title  or  interest  from,  through  or  under  a  deceased 
person  or  lunatic,  by  assignment  or  otherwise,  concerning  a 
personal  transaction  or  communication  between  the  witness  and 
the  deceased  person  or  lunatic,  except  where  the  executor,  ad- 
ministrator, survivor,  committee  or  person  so  deriving  title  or 
interest,  is  examined  in  his  own  behalf,  or  the  testimony  of  the 
lunatic  or  deceased  person  is  given  in  evidence  concerning  the 
same  transaction  or  communication.  A  person  shall  not  be 
deemed  interested  for  the  purposes  of  this  section,  by  reason 
of  being  a  stockholder  or  ofificer  of  any  banking  corporation 
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whichis  a.  party  to  the  action  or  proceeding  or  interested  in  the 
event  thereof. 

§  830.   Id.;   husband  and  tpife  of  party,  etc. 

Where  a  party  or  witness  has  died  or  become  insane  since 
the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special 
proceeding,  the  testimony  of  the  decedent  or  insane  person,  or 
of  any  person  who  is  rendered  incompetent  by  the  provisions 
of  the  last  section,  taken  or  read  in  evidence  at  the  former 
trial  or  hearing,  may  be  given  or  read  in  evidence  at  a  new 
trial  or  hearing,  or  upon  any  subsequent  trial  or  hearing,  of  the 
same  subject  matter  in  an  action  or  special  proceeding  between 
the  same  parties  who  were  parties  to  such  former  trial  or  hear- 
ing or  their  legal  representatives,  by  either  party  to  such  new 
trial  or  hearing  or  to  such  subsequent  action  or  special  proceed- 
ing, subject  to  any  other  legal  objection  to  the  competency  of 
the  witness,  or  to  any  other  legal  objection  to  his  testimony  or 
any  question  put  to  him.  The  original  stenographic  notes  of 
such  testimony  taken  by  a  stenographer,  who  has  since  died  or 
become  incompetent,  may  be  so  read  in  evidence  by  any  person 
whose  competency  to  read  the  same  accurately  is  established 
to  the  satisfaction  of  the  court,  or  officer,  presiding  at  the  trial 
of  such  action  or  special  proceeding. 

§    831.   'Wlxen    husband    and    wite    not    competent    iritnesses. 
Id.;    xrhen  competent. 

A  husband  or  wife  is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding,  founded  upon  an  allegation  of  adul- 
tery, except  to  prove  the  marriage,  or  disprove  the  allegation 
of  adultery.  A  husband  or  wife  shall  not  be  compelled,  or  with- 
out the  consent  of  the  other  if  living  allowed  to  disclose  a  con- 
fidential communication  made  by  one  to  the  other  during  mar- 
riage. In  an  action  for  criminal  conversation,  the  plaintiff's 
wife  is  not  a  competent  witness  for  the  plaintiff  but  she  is  a 
competent  witness  for  the  defendant,  as  to  any  matter  in  con- 
troversy ;  except  that  she  cannot,  without  the  plaintiff's  consent, 
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disclose  any  confidential  communication  had  or  made  between 
herself  and  the  plaintiff. 

§  832.    ConTiction  for  crime  not  to  exclude  witness;  how  con- 
viction proved. 

A  person  who  has  been  convicted  of  a  crime  or  misdemeanor 
is,  notwithstanding,  a  competent  witness  in  a  civil  or  criminal 
action  or  special  proceeding ;  but  the  conviction  may  be  proved, 
for  the  purpose  of  affecting  the  weight  of  his  testimony,  either 
by  the  record,  or  by  his  cross-examination,  upon  which  he  must 
answer  any  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  is  not  concluded,  by  his  answer  to  such  a 
question. 

§  833.    Clergymen,  etc.,  not  to  disclose  confessions. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  him,  in  his  professional 
character,  in  the  course  of  discipline  enjoined  by  the  rules  or 
practice  of  the  religious  body  to  which  he  belongs. 

834.   Physicians  not  to  disclose  professional  information. 

A  person  duly  authorized  to  practice  physic  or  surgery,  shall 
not  be  allowed  to  disclose  any  information  which  he  acquired 
in  attending  a  patient,  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  act  in  that  capacity. 

§   835.   Attorneys  and  counselors  not  to  disclose  communica- 
tions. 

An  attorney  or  counselor-at-law  shall  not  be  allowed  to  dis- 
close a  communication  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counselor  be  allowed  to  disclose  any  such  communi- 
cation or  advice  given  thereon. 

§  836.   Application  of  the  last  three  sections. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
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upon  the  trial  or  examination  by  the  person  confessing,  the 
patient  or  the  client.  But  a  physician  or  surgeon  may  upon 
a  trial  or  examination  disclose  any  information  as  to  the  mental 
or  physical  condition  of  a  patient  who  is  deceased,  which  he 
acquired  in  attending  such  patients  professionally,  except  con- 
fidential communications  ■  and  such  facts  as  would  tend  to  dis- 
grace the  memory  of  the  patient,  when  the  provisions  of  section 
eight  hundred  and  thirty-four  have  been  expressly  waived  on 
such  trial  or  examination  by  the  personal  representatives  of 
the  deceased  patient,  or  if  the  validity  of  the  last  will  and  tes- 
tament of  such  deceased  patient  is  in  question  by  the  executor 
or  executors  named  in  said  will  or  the  surviving  husband, 
widow  or  any  heir-at-law  or  any  of  the  next  of  kin,  of  such  de- 
ceased, or  any  other  party  in  interest.  But  nothing  herein  con- 
tained shall  be  construed  to  disqualify  an  attorney  in  the  pro- 
bate of  a  will  heretofore  executed  or  offered  for  probate  or 
hereafter  to  be  executed  or  offered  for  probate  from  becoming 
a  witness,  as  to  its  preparation  and  execution  in  case  such 
attorney  is  one  of  the  subscribing  witnesses  thereto.  In  an 
action  for  the  recovery  of  damages  for  a  personal  injury  the 
testimony  of  a  physician  or  surgeon  attached  to  any  hos- 
pital, dispensary  or  other  charitable  institution  as  to  in- 
formation which  he  acquired  in  attending  a  patient  in  a  pro- 
fessional capacity,  at  such  hospital,  dispensary,  or  other 
charitable  institution  shall  be  taken  before  a  referee 
appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such 
court  at  any  time  in  his  discretion  may  notwithstanding  such 
deposition,  order  that  a  subpcena  issue  for  the  attendance  and 
examination  of  such  physician  or  surgeon  upon  the  trial  of  the 
action.  In  such  case  a  copy  of  the  order  shall  be  served,  to- 
gether with  the  subpcena.  Sections  eight  hundred  and  seventy- 
two,  eight  hundred  and  seventy-three,  eight  hundred  and  sev- 
enty-four, eight  hundred  and  seventy-five,  eight  hundred  and 
seventy-six,  eight  hundred  and  seventy-nine,  eight  hundred  and 
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eighty,  eight  hundred  and  eighty-four  and  eight  hundred  and 
eighty-six  of  this  code  apply  to  the  examination  of  a  physician 
or  surgeon  as  prescribed  in  this  section.  The  waivers  herein 
provided  for  must  be  made  in  open  court  on  the  trial  of  the 
action,  or  proceeding,  and  a  paper  executed  by  a  party  prior  to 
the  ±rial,  providing  for  such  waiver  shall  be  insufficient  as  such 
a  waiver.  But  the  attorneys  for  the  respective  parties,  may 
prior  to  the  trial,  stipulate  for  such  waiver,  and  the  same  shall 
be  sufficient  therefor. 

§  837.    When,  tritness  not  excused  from  testifying. 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may 
tend  to  establish  the  fact  that  he  owes  a  debt,  or  is  otherwise 
subject  to  a  civil  suit.  But  this  provision  does  nst  require  a 
witness  to  give  an  answer  which  will  tend  to  accuse  himself  of 
a  crime  or  misdemeanor,  or  to  expose  him  to  a  penalty  or  for- 
feiture ;  nor  does  it  vary  any  other  rule  respecting  the  examina- 
tion of  a  witness. 

§   838.    Evidence  of  party  may  be  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evi- 
dence. 

§   839.   Admission  by  member  of  corporation. 

The  admission  of  a  member  of  an  aggregate  corporation, 
who  is  not  a  party,  shall  not  be  received  as  evidence  against 
the  corporation,  unless  it  was  made  concerning  and  while  en- 
gaged in  a  transaction  in  which  he  was  the  authorized  agent  of 
the  corporation. 

§   840.    Seal,   presumptive  evidence  of  consideration. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 
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§   841.   Presumption  of  death  in  certain  oases. 

A  person  upon  whose  life  an  estate  in  real  property  depcrrdsi 
who  remains  without  the  United  States,  or  absents  himself  in 
the  state  or  elsewhere  for  seven  years  together,  is  presumed 
to  be  dead  in  an  action  or  special  proceeding  concerning  the 
property  in  which  his  death  comes  in  question,  unless  it  is 
affirmatively  proved  that  he  was  alive  within  that  time.  And 
where  in  any  action  of  partition  in  this-  state  any  portion  of  the 
proceeds  of  the  sale  of  real  property  is  or  has  been  paid  into 
court,  or  paid  to  the  treasurer  of  any  county  for  any  unknown 
heirs,  and  has  remained  unclaimed  for  twenty-five  years,  after 
such  payment  by  any  person  entitled  thereto,  the  lapse  of 
twenty-five  years  after  such  payment  raises  the  presumption 
of  the  death  of  such  unknown  heirs  at  the  time  of  the  sale  of 
such  real  property  and  before  such  payment,  and  after  the 
lapse  of  twenty-five  years  after  such  payment  it  shall  be  pre- 
sumed that  there  were  no  such  unknown  heirs  living  at  the 
time  of  such  sale  or  payment,  and  in  any  action  or  proceeding 
taken  for  the  purpose  of  distributing  and  paying  over  such 
proceeds,  all  such  unknown  heirs  are  presumed  and  they  shall 
be  presumed  to  have  been  dead  at  the  time  of  such  sale  and 
before  such  payment  into  court,  or  to  the  treasurer  of  any 
county. 

ARTICLE  SECOND. 
Administration  of  an  oath,  or  aMrmation. 

Section  842.  Before  whom  oaths  and  affidavits  may  be  taken. 

843.  Id. ;    in  special  cases. 

844.  Id. ;    without  the  state. 

845.  General  mode  of  swearing. 

846.  When  kissing  the  gospels  dispensed  with. 

847.  When   affirmation  to  be  made. 

848.  Other  modes  of  swearing. 

849.  Swearing  persons  not  Christians. 

850.  Court  may  examine  witness. 

851.  Swearing  falsely  in  any  form,  perjury. 
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§   842.   Before:  .ivlioiii.  oaths  and  affidavits  may  be  taken. 

An  oath  or  affidavit,  required  or  authorized  by  law ;  except 
an  oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office, 
and  an  oath  required  by  law  to  be  taken  before  a  particular 
officer;  may  be  taken  before  a  judge,  clerk,  deputy-clerk,  or 
special  deputy-clerk,  of  a  court,  a  notary  public,  mayor,  justice 
of  the  peace,  surrogate,  special  county,  judge,  special  surrogate, 
county  clerk,  deputy  county  clerk,  special  deputy  county  clerk, 
or  commissioner  of  deeds,  within  the  district  in  which  the  officer 
is  authorized  to  act;  and  when  certified  by  the  officer  to  have 
been  taken  before  him,  may  be  used  in  any  court,  or  before  any 
officer  or  other  person. 

§  843.   Id.;   in  special  cases. 

Where  an  officer,  person,  board  or  committee,  has  been  here- 
tofore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testi- 
mony, or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition, 
in  relation  to  a  matter  concerning  which  he  or  it  has  a  duty  to 
perform,  the  officer  or  person,  or  a  member  of  the  board  or 
committee,  may  administer  an  oath  for  that  purpose.  Where 
an  officer,  person,  board,  or  committee,  to  whom  or  to  which 
application  is  made  to  do  an  act  in  an  official  capacity,  requires 
information  or  proof,  to  enable  him  or  it  to  decide  upon  the 
propriety  of  doing  the  act,  he  or  it  may  receive  an  affidavit  for 
that  purpose. 

§  844.   Id.;    without  the  State. 

An  oath  or  affidavit  required,  or  which  may  be  received, 
in  an  action,  special  proceeding,  or  other  matter,  may  be  taken 
without  the  State,  except  where  it  is  otherwise  specially  pre- 
scribed by  law,  before  an  officer  authorized  by  the  laws  of  the 
State  to  take  and  certify  the  acknowledgment  and  proof  of 
deeds,  to  be  recorded  in  the  State;  and,  when  certified  by  him 
to  have  been  taken  before  him,  and  accompanied  with  the  like 
certificates,  as  to  his  official  character  and  the  genuineness  of 
his  signature,  as  are  required  to  entitle  a  deed  acknowledged 
before  him  to  be  recorded  within  the  State,  may  be  used  as  if 
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taken  and  certified  in  this  State,  by  an  officer  authorized  by  law 
to  take  and  certify  the  same. 

§  845.   General  mode  of  STrearing. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lay  his  hand  on  the 
gospels  and  express  assent  to  the  oath,  and  it  shall  be  accord- 
ing to  the  present  practice  except  that  the  witness  need  not  kiss 
the  gospels. 

§  846.   When  kissing  the  gospels  dispensed  with. 

The  oath  must  be  administered  in  the  following  form  to  a 
person  who  so  desires,  the  laying  of  the  hand  upon  the  gospels 
being  omitted :  "  You  do  swear,  in  the  presence  of  the  ever- 
living  God.''  While  so  swearing,  he  may  or  may  not  hold  up 
his  hand  at  his  option. 

§   847.   When  affirmation  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form, 
must  be  administered  to  a  person  who  declares  that  he  has  con- 
scientious scruples  against  taking  an  oath,  or  swearing  in  any 
form :  "  You  do  solemnly,  sincerely,  and  truly,  declare  and 
affirm." 

§  848.   Other  modes  of  sivearing. 

If  the  court  or  officer  before  which  or  whom  a  person  is 
offered  as  a  witness,  is  satisfied,  that  any  peculiar  mode  of 
swearing,  in  lieu  of,  or  in  addition  to  laying  the  hand  upon  the 
gospels,  is,  in  his  opinion,  more  solemn  and  obligatory,  the 
court  or  officer  may,  in  its  or  his  discretion,  adopt  that  mode  of 
swearing  the  witness. 

§    849.   Sivearing  persons  not  Christians. 

A  person,  believing  in  a  religion  other  than  the  Christian, 
may  be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of 
his  religion,  instead  of  as  prescribed  in  section  eight  hundred 
and  forty-five  or  section  eight  hundred  and  forty-six  of  this  act. 
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§   850.    Court  may  examine  witness. 

The  epuRt  or  officer.,  may  e^camine  ap  infaijf,  or  a  person  ap- 
parently of  weak  intellect,  produced  before  it  or  him,  as  a  wit- 
ness, to  ascertain  his  capacity  and  the  extent  of  his  knowledge ; 
and  may  inquire  of  a  person,  produced  as  a  witness,  what  pe- 
culiar ceremonies  in  swearing  he  deems  most  obligatory. 

§    851.    Strearing  falsely  in  any  form,  perjury. 

A  person  swearing,  affirming,  or  declaring,  in  any  form, 
where  an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  is 
guilty  of  perjury,  in  a  case  where  he  would  be  guilty  of  the 
same  crime,  if  he  had  sworn  by  laying  his  hand  upon  the 
gospels. 

TITLE  II. 
Compelling  the  attendance  and  testimony  of  a  witness. 
Section  852.  Mode  of  serving  subpoena  issued  out  of  a  court. 

853.  Penalty  for  disobedience. 

854.  Subpoena  to  be  issued  by  judge,  etc. 

855.  Penalty  for  disobeying  subpoena ;    warrant  for  witness. 

856.  When  witness  to  be  imprisoned. 

857.  Contents  of  warrant. 

858.  To  whom  directed ;   how  executed. 

859.  Qualification  of  preceding  sections. 

860.  Witness  exempt  from  arrest. 

861.  When  to  be  discharged  from  arrest. 

862.  By  whom  witness  may  be   discharged. 

863.  Arrest,  when  void;    penalty. 

864.  Sheriff  not  to  be  liable,  unless  affidavit  is  made. 

865.  Application  of  foregoing  provisions  to  judgments. 

866.  Records  not  to  be  removed  by  virtue  of  subpoena. 

867.  Production,  etc.,  of  book  of  account. 

868.  Books,  etc.,  of  corporation,  how  produced. 

869.  When  personal  attendance  not  required  by  subpoena  duces 

tecum. 

§   852.   Mode  of  serving  subpoena  issued  out  of  a  court. 

A  subpoena  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel 
him  to  bring  with  him  a  book  or  paper,  must  be  served  as 
follows : 
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I.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2;  A  copy  of  the  subpoena,  or  a  ticket  containing  its  sub- 
stance, must  be  delivered  to  him. 

3.  The  fees  allowed  by  law,  for  travelling  to,  and  returning- 
from,  the  place  where  he  is  required  to  attend,  and  for  one 
day's  attendance,  must  be  paid  or  tendered  to  him. 

§  853.    Penalty  for  disobedience. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  ex- 
cuse, to  obey  the  subpoena,  or  a  person  who  fails,  without  rea- 
sonable excuse,  to  obey  an  order,  duly  served  upon  him,  made 
by  the  court  or  a  judge,  in  an  action  before  or  after  final  judg- 
ment therein,  requiring  him  to  attend  and  be  examined,  or  so 
to  attend,  and  bring  with  him  a  book  or  paper,  is  liable,  in 
addition  to  punishment  for  contempt,  for  the  damages  sus- 
tained by  the  party  aggrieved  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto.  Those  sums  may  be  re- 
covered in  one  action,  or  in  separate  actions.  If  he  is  a  party 
to  the  action  in  which  he  was  subpoenaed,  the  court  may,  as 
an  additional  punishment,  strike  out  his  pleading. 

§   854.    Subpoena  to  be  issued  by  judge,  etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person, 
or  a  board  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  law  to  hear,  try  or 
determine  a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required ;  or  to  require  a  person 
to  attend,  either  before  him  or  it,  or  before  another  judge,  or 
officer,  or  a  person  designated  in  a  commission  issued  by  a 
court  of  another  state  or  country,  to  give  testimony,  or  to  have 
his  deposition  taken  or  to  be  examined;  a  subpoena  may  be 
issued,  by  and  under  the  hand  of  the  judge,  arbitrator,  referee,. 
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or  other  person,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  requiring  the  person  to  attend ;  and  also,  in  a  proper 
case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must 
be  served  as  prescribed  in  section  eight  hundred  and  fifty-two 
of  this  act.  This  section  does  not  apply  to  a  matter  arising,  or 
an  act  to  be  done  in  an  action  in  a  court  of  record. 

§  855.    Penalty  for  disobeying  subpoena;  warrant  for  witness. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last 
section,  must  obey  the  .subpoena.  If  he  fails  so  to  do,  without 
a  reasonable  excuse,  he  is  liable,  in  addition  to  any  other  pun- 
ishment which  may  be  lawfully  inflicted  therefor,  for  the  dam- 
ages sustained  by  the  person  aggrieved,  in  consequence  of  the 
failure,  and  fifty  dollars  in  addition  thereto,  to  be  recovered 
as  prescribed  in  section  eight  hundred  and  fifty-three  of  this 
act.  If  he  fails  to  attend,  the  person  issuing  the  subpoena  if 
he  is  a  judge  of  a  court  of  record  or  not  of  record,  or  if  not, 
then  any  judge  of  such  a  court,  upon  proof  by  affidavit  of  the 
failure  to  attend,  must  issue  a  warrant  to  the  sheriff  of  the 
county,  commanding  him  to  apprehend  the  defaulting  witness, 
and  bring  him  before  the  officer,  person  or  body,  before  whom 
or  which  his  attendance  was  required. 

§   856.    V/hen  witness  to  be  imprisoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer,  or  other  person 
or  a  body  refuses  without  reasonable  cause  to  be  examined, 
or  to  answer  a  legal  and  pertinent  question,  or  to  produce  a 
book  or  paper,  which  he  was  directed  to  bring  by  the  terms  of 
the  subpoena,  or  to  subscribe  his  deposition  after  it  has  been 
correctly  reduced  to  writing,  the  person  issuing  the  subpoena, 
if  he  is  a  judge  of  a  court  of  record,  or  not  of  record,  may 
forthwith,  or  if  he  is  not,  then  any  judge  of  such  court  may 
upon  proof  by  affidavit  of  the  facts  by  warrant  commit  the 
offender  to  jail,  there  to  remain  until  he  submits  to  do  the  act 
which  he  was  so  required  to  do  or  is  discharged  according  to 

law. 
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§  857.    Contents  of  'warrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last 
section,  must  specify  particularly  the  cause  of  the  commitment ; 
and,  if  the  witness  is  committed  for  refusing  to  answer  a  ques- 
tion, the  question  must  be  inserted  in  the  warrant. 

§  858.    To  ivhom  directed;    ho'w  executed. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  of  the 
county  where  the  person  is,  and  must  be  executed  by  him,  in 
the  same  manner,  as  a  similar  mandate  issued,  by  a  court  of 
record,  in  an  action. 

§  859.    Qualification  of  preceding  sections. 

The  foregoing  sections  of  this  title  do  not  apply  to  a  subpoena 
issued  by  a  justice  of  the  peace;  or  to  a  witness  subpoenaed  to 
attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by  law,  for  compelling  the 
attendance  of  a  witness. 

§   860.    Witness  exempt  from  arrest. 

A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to 
attend,  for  the  purpose  of  being  examined,  in  a  case  where  his 
attendance  may  lawfully  be  enforced  by  attachment  or  by  com- 
mitment, is  privileged  from  arrest  in  a  civil  action  or  a  special 
proceeding,  while  going  to,  remaining  at,  and  returning  from, 
the  place  where  he  is  required  to  attend. 

§  861.   When  to  be  discharged  from  arrest. 

The  court  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made  requiring  a  person  to 
attend,  for  the  purpose  of  being  examined;  or  a  judge  thereof, 
upon  proof,  by  affidavit,  of  the  facts,  must  make  an  order, 
directing  the  discharge  of  a  witness  or  other  person,  from  an 
arrest  made  in  violation  of  the  last  section. 
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§  862.    By  n-hom  wltneas  may  he  discharged. 

A  justice  of  the  supreme  court,  in  any  part  of  the  state,  or 
a  county  judge,  has  the  like  authority  as  a  judge  of  the  court, 
to  make  an  order  for  a  discharge,  in  a  case  specified  in  the  last 
section.  Upon  satisfactory  proof  by  affidavit  of  the  facts 
he  must  also  make  an  order,  directing  the  discharge  of  a  per- 
son arrested,  in  violation  of  section  eight  hundred  and  sixty 
of  this  act,  where  a  subpoena,  served  in  good  faith  upon  the 
person  arrested,  was  issued  as  prescribed  in  section  eight  hun- 
dred and  fifty-four  of  this  act. 

§   863.   Arrest,  ^rhen  void;    penalty. 

An  arrest  made  contrary  to  the  foregoing  provisions  of  this 
title,  is  absolutely  void,  and  is  a  contempt  of  the  court,  if  any, 
from  which  the  subpoena  was  issued,  or  by  which  the  witness 
was  directed  to  attend.  An  action  may  be  maintained,  by  the 
person  arrested,  against  the  officer  or  other  person  making 
such  arrest,  in  which  the  plaintifif  is  entitled  to  recover  treble 
damages.  A  similar  action  may  also  be  maintained,  in  a  like 
case,  by  the  party  in  whose  behalf  the  witness  was  subpoenaed, 
or  the  order  procured  to  recover  the  damages  sustained  by  him, 
in  consequence  of  the  arrest. 

§   864.    Sheriff  not  to  be  liable,  unless  affidavit  is  made. 

But  a  sheriff,  or  other  officer,  or  person,  is  not  so  Hable, 
unless  the  person  claiming  an  exemption  from  arrest,  makes, 
if  required  by  the  sheriff  or  officer  an  affidavit  to  the  effect  that 
he  was  legally  subpoenaed,  or  ordered  to  attend,  and  that  he 
was  not  so  subpoenaed  or  ordered  by  his  own  procurement,  with 
the  intent  of  avoiding  arrest.  In  his  affidavit  he  must  specify 
the  court  or  officer,  the  place  of  attendance  and  the  cause  in 
which  he  was  so  subpoenaed  or  ordered.  The  affidavit  may  be 
taken  before  the  officer  arresting  him,  and  exonerates  the 
officer  from  liability  for  not  making  the  arrest. 
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§   865.   Application  of  foregoing  provisions  to  judgments. 

The  foregoing  provisions  of  this  title,  relating  to  a  person 
required,  by  an  order  of  a  court,  to  attend,  apply,  where  such 
an  attendance  is  required  by  the  terms  of  a  judgment.. 

§   866.    Becords  not  to  be  removed  by  virtue  of  subpoena. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  office  in  which  it  is  kept;  ex- 
cept temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or 
sitting  of  the  court  of  which  he  is  clerk;  or  by  the  officer, 
having  it  in  custody,  to  a  term  or  sitting  of  a  court,  or 
trial  before  a  referee,  held  in  the  city  or  town  where  his  office 
is  situated.  Where  it  is  required  at  any  other  place,  it  may  be 
removed,  by  order  of  the  supreme  court,  or  a  county  court, 
made  in  court,  and  entered  in  the  minutes ;  specifying  that  the 
production  of  the  original,  instead  of  the  transcript,  is  neces- 
sary. 

§  867.    Production,  etc.,  of  book  of  account. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  re- 
quiring him  to  produce  it,  or  a  subpoena  duces  tecum.  Such 
a  subpoena  must  be  served  at  least  five  days  before  the  day 
when  he  is  required  to  attend.  At  any  time  after  service  of 
such  a  subpoena  or  order,  the  witness  may  obtain,  upon  such  a 
notice  as  the  judge,  referee,  or  other  officer  prescribes,  an  order 
relieving  him  wholly  or  partly  from  the  obligations  imposed 
upon  him  by  the  subpoena  or  the  order  for  production,  upon 
such  terms  as  justice  requires,  touching  the  inspection  of  the 
book  or  any  portion  thereof  or  taking  a  copy  thereof  or  ex- 
tracts therefrom,  or  otherwise.  An  order  may  be  made,  as 
prescribed  in  this  section,  by  a  judge  of  the  court,  or,  in  a 
special  proceeding  pending  out  of  court  before  an  officer,  by 
the  officer,  or,  in  either  case,  by  a  referee  duly  appointed  in  the 
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cause,  and  authorized  to  hear  testimony.  A  justice  of  the 
peace,  or  other  judge  of  a  court  not  of  record,  may  make  such 
an  order  in  an  action  brought  in  his  court,  at  any  time  after 
the  commencement  thereof. 

§  868.    Boobs,  etc.,  of  corporation,  how  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging 
to  or  under  the  control  of  a  corporation,  may  be  compelled, 
in  like  manner  as  if  it  was  in  the  hands,  or  under  the  control, 
of  a  natural  person.  For  that  purpose,  a  subpoena  duces  tecum, 
or  an  order,  made  as  prescribed  in  the  last  section,  as  the 
case  requires,  must  be  directed  to  the  president  or  other  head 
of  the  corporation,  or  to  the  officer  thereof,  in  whose  custody 
the  book  or  paper  is. 

§   869.    When  personal  attendance  not  required  by  subpoena 
duces  tecum. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecum,  or  an  order,  made  as  prescribed  in  section  eight 
hundred  and  sixty-six  or  section  eight  hundred  and  sixty-seven 
of  this  act,  requires  a  public  officer  to  attendj  and  bring  a  book 
or  paper  under  his  control,  the  subpoena  or  order  is  deemed  to 
be  sufficiently  obeyed,  if  the  book  or  paper  is  produced  by  a 
subordinate  officer  or  employee  of  the  corporation,  or  in  the 
pubHc  office,  who  possesses  the  requisite  knowledge  to  identify 
it,  and  to  testify  respecting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpo- 
ration or  public  officer  is  required,  a  subpoena  without  duces 
tecum  clause,  must  also  be  served  upon  him. 

TITLE  III. 
Deposition. 

Article  i.  Depositions,  taken  and  to  be  used  within  the  state. 

2.  Depositions,  taken  without  the  state,  for  use  within  the  state. 

3.  Depositions,  taken  within  the  state,  for  use  without  the  state. 
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ARTICLE  FIRST. 
Deposition,  taken  and  to  be  used  within  the  state. 

Section  870.  Deposition  of  a  party,  etc. 

871.  Deposition  of  a  witness  not  a  party. 

872.  Application;   contents  of  affidavit. 

873.  Order  for  examination. 

874.  Punisliment  for  disobeying  order. 

875.  Service  of  order,  etc. 

876.  Depositions  when  and  where  to  be  taken. 

877.  Deposition  of  prisoner. 

878.  Proceedings    upon    such    application;     new    order.     [Re- 

pealed.] 

879.  Deposition  by  consent. 

880.  Manner  of  taking  and  returning  deposition. 

881.  When  to  be  read  in  evidence. 

882.  Proof  of  witness's  inability  to  attend. 

883.  Effect  of  deposition. 

884.  Original  affidavits,  evidence. 

885.  Deposition  to  be  used  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

§  870.   Deposition  of  a  party,  etc. 

The  deposition  of  a  party  to  an  action  pending  in  a  court  of 
record  or  of  a  person  who  expects  to  be  a  party  to  an  action 
about  to  be  brought  in  such  a  court,  other  than  a  court  speci- 
fied in  subdivision  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act,  may  be  taken  at  his  own  in- 
stance or  at  the  instance  of  an  adverse  party  or  of  a  co-plaintiff 
or  co-defendant  at  any  time  before  the  trial,  as  prescribed  in 
this  article. 

§    871.  Deposition  of  a  witness  not  u,  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is 
material  and  necessary  to  a  party  to  an  action  pending  in  a 
court  of  record,  other  than  a  court  specified  in  subdivision  six- 
teenth, seventeenth,  eighteenth  or  nineteenth  of  section  two  of 
this  act,  or  to  a  person  who  expects  to  be  a  party  to  an  action, 
about  to  be  brought  in  such  a  court,  by  a  person  other  than  the 
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person  to  be  examined,  may  also  be  taken,  as  prescribed  in  this 
article. 

§   872.    Application;    contents  of  affidavit. 

The  person  desiring  to  take  a  deposition,  as  prescribed  in 
this  article,  may  present  to  a  judge  of  the  court  in  which  the 
action  is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to 
a  county  judge;  or,  if  an  action  is  not  pending,  but  is  expected 
to  be  brought,  to  a  judge  of  the  supreme  court,  or  to  a  county 
judge,  an  affidavit  setting  forth  as  follows : 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and,  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  judgment  demanded,  and,  if  the  application 
is  made  by  the  defendant  before  answer,  or  by  either  party 
after  answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy 
which  is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined, 
and  that  the  testimony  of  such  person  is  material  and  necessary 
for  the  party  rnaking  such  application,  or  the  prosecution  or 
defense  of  such  action,  and  if  the  action  is  to  i-ecover  dam- 
ages for  personal  injuries,  that  the  defendant  is  ignorant  of  the 
nature  and  extent  of  such  personal  injuries;  and,  at  the  option 
of  the  applicant,  the  place  where  he  is  sojourning,  or  where 
he  regularly  transacts  business. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined 
is  about  to  depart  from  the  state,  or  that  he  is  so  sick  or  infirm, 
as  to  afford  reasonable  ground  to  believe  that  he  will  not  be 
able  to  attend  the  trial ;  or  that  any  other  special  circumstances 
exist,  which  render  it  proper  that  he  should  be  examined  as 
prescribed  in  this  article.  But  this  subdivision  does  not  apply 
to  a  case  where  the  person  to  be  examined  is  a  party  to  the 
action. 
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6.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party,  is  of  full  age,  and  a  resident  of  the  state,  or 
sojourning  within  the  state;  or  that  he  has  an  oiifice  within  the 
state,  where  he  regularly  transacts  business  in  person  specify- 
ing the  place,  and,  if  it  is  in  a  city,  the  street  and  street  number 
or  other  designation  of  the  particular  locality;  or,  if  two  or 
more  persons  are  expected  to  be  adverse  parties,  that  each  is 
of  full  age,  and  so  resident  or  sojourning  or  has  an  office;  also 
the  circumstances  which  render  it  necessary  for  the  protection 
of  the  applicant's  rights,  that  the  witness'  testimony  should  be 
perpetuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  two  last  sections.  And  if  the  party  sought 
to  be  examined  is  a  corporation,  the  affidavit  shall  state  the 
name  of  the  officers  or  directors  thereof,  or  any  of  them  whose 
testimony  is  necessary  and  material,  or  the  books  and  papers  as 
to  the  contents  of  which  an  examination  or  inspection  is  de- 
sired, and  the  order  to  be  made  in  respect  thereto  shall  direct 
the  examination  of  such  persons  and  the  production  of  such 
books  and  papers. 

§  873.    Order  for  ezamiuation. 

The  judge  to  whom  such  an  affidavit  is  presented  must  grant 
an  order  for  the  examination,  if  an  action  is  pending;  if  no 
action  is  pending  he  must  grant  it  if  there  be  reasonable  ground 
to  believe  that  an  action  will  be  brought,  as  stated  in  the  affi- 
davit, and  that  the  application  is  made  in  good  faith  to  pre- 
serve the  expected  testimony;  otherwise  he  must  dismiss  the 
application.  Where  the  person  to  be  examined  is  a  party  to  a 
pending  action  or  is  expected  to  be  a  party  to  an  action  to  be 
brought,  the  order  may,  in  the  discretion  of  the  judge,  desig- 
nate and  limit  the  particular  matters  as  to  which  he  shall  be 
examined.  In  every  action  to  recover  damages  for  personal 
injuries,  the  court  or  judge,  in  granting  an  order  for  the  exami- 
nation of  the  plaintiff  before  trial  may,  if  the  defendant  apply 
therefor,  direct  that  the  plaintiff  submit  to  a  physical  examina- 
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tion  by  one  or  more  physicians  or  surgeons,  to  be  designated 
by  the  court  or  judge,  and  such  examination  shall  be  had  and 
made  under  such  restrictions  and  directions  as  to  the  court  or 
judge  shall  seem  proper.  In  any  action  brought  to  recover 
damages  for  personal  injuries,  where  the  defendant  shall  pre- 
sent to  the  court  or  judge  satisfactory  evidence  that  he  is  ignor- 
ant of  the  nature  and  extent  of  the  injuries  complained  of  the 
court  or  judge  shall  order  that  such  physical  examination  be 
made,  and  if  the  party  to  be  examined  shall  be  a  female  she 
shall  be  entitled  to  have  such  examination  before  physicians  or 
surgeons  of  her  own  sex.  The  order  must  require  the  party  or 
persons  to  be  examined  to  appear  before  the  judge,  or  before 
a  referee  named  in  the  order,  for  the  purpose  of  taking  the 
examination,  at  a  time  and  place  therein  specified.  The  order 
must  also  direct  the  time  of  service  of  a  copy  thereof;  which 
must  be  made  within  the  State,  not  more  than  twenty,  nor  less 
than  five  days,  before  the  time  fixed  for  the  examination,  unless 
special  circumstances,  making  a  different  time  of  service  neces- 
sary, are  shown  in  the  affidavit,  and  that  fact  is  recited  in  the 
order. 

§  874.    Funlshment  for  disobeying  order. 

Witnesses'  fees  at  the  rate  prescribed  by  law  in  an  action  in 
the  supreme  court,  must  be  paid  or  tendered  when  the  order  is 
served  upon  the  party  or  other  person  required  to  attend.  If 
the  party  or  person  so  served  fails  to  obey  the  order,  his  at- 
tendance may  be  compelled  and  he  may  be  punished,  in  like 
manner  and  the  proceedings  thereon  are  the  same  as  if  he  failed 
to  obey  a  subpoena  issued  from  the  court  in  which  the  action 
is  pending,  or,  if  no  action  is  pending,  from  the  court  of  which 
the  judge  is  a  member. 

§  875.    Service  of  order,  etc. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  wa* 
granted,  must  be  served  upon  the  attorney  for  each  party  to, 
the  action  in  like  manner  as  a  paper  in  the  action ;  or,  if  a  party) 
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has  ndt  appeared  in  the  action,  they  must  be  served  upon  him, 
as  directed  by  the  order.  If  no  action  is  pending,  they  must 
be  personally  served  upon  each  of  the  persons  named  therein 
as  expected  adverse  parties. 

§  876.   Deposition,  when  and  ixrheTe  to  be  taken. 

Upon  proof  by  affidavit  that  service  of  a  copy  of  the  order 
and  of  the.  affidavit  has  been  duly  made,  as  directed  in  the 
order,  the  judge  or  the  referee  must  proceed  to  take  the  depo- 
sition of  the  witness,  at  the  time  and  place  specified  in  the 
order.  He  may,  from  time  to  time,  adjourn  the  examination 
to  another  day,  and  to  another  place,  within  the  same  county. 
Sections  eight  hundred  and  fifty-six,  eight  hundred  and  fifty- 
seven  and  eight  hundred  and  fifty-eight  of  this  act  apply  to  the 
examination  of  a  party  or  a  person  expected  to  be  an  adverse 
party,  taken  as  prescribed  in  this  article. 

§  877.   Deposition  of  prisoner. 

Where  the  party  or  other  person  to  be  examined  is  confined 
in  a  prison  or  jail  within  the  state,  under  a  sentence  for  a  fel- 
ony, that  fact  must  be  stated  in  the  affidavit,  and  his  deposition 
may  be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he 
was  not  so  confined,  except  that  in  such  a  case  the  granting  or 
refusing  the  order,  and,  if  granted,  the  appointment  of  a  ref- 
eree to  take  the  testimony,  is  always  in  the  discretion  of  the 
judge.  The  order  must  require  the  production  of  the  prisoner 
by  the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or 
jail;  but  it  may  prescribe  such  regulations  and  restrictions 
with  respect  thereto  as  the  judge  deems  proper. 

§   878.   Proceedings  upon  sucb  application;    nevr  order. 

Repealed  by  ch.  416  of  1877. 

§  879.   Deposition  by  consent. 

,  The  parties  to  an  action  may  stipulate  in  writing  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
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the  stipulation,  either  orally,  or  upon  interrogatories;  to  be 
agreed  upon  in  like  manner.  The  witness  may.  be  subpoenaed 
to  attend  the  examination  as  upon  a  trial,  and  the  judge  or 
referee  may  take  his  deposition,  as  if  an  order  had  been  made 
by  the  court  directing  it  to  be  so  taken.  But  this  section  does 
not  apply  to  a  case  specified  in  section  877  of  this  act. 

§  880.    Manner  of  taking  and  returning  deposition. 

The  examination  of  a  party,  or  an  expected  party,  is  subject 
to  the  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  every  other  examination  taken  as  pre- 
scribed in  this  article,  must  insert  therein  every  answer  or 
declaration  of  the  person  examined  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  it;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order, 
under  which  it  was  taken;  the  affidavit  upon  which  the  order 
was  granted;  and  proof  of  the  service  of  a  copy  of  the  order 
and  of  the  affidavit.  If,  upon  an  examination  before  a  referee, 
the  person  examined  refuses  to  answer  any  question,  the 
referee  must  report  the  fact  to  the  court  or  judge,  who  must 
determine  whether  the  question  is  relevant,  and  whether  the 
witness  is  bound  to  answer  it. 

§  881.   "When,  to  be  read  in  evidence. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  assessment 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  other- 
wise, in  the  action  specified  in  the  original  affidavit  or  stipula- 
tion ;  or  any  other  action  thereafter  brought,  between  the  same 
parties,  or  between  any  parties  claiming  under  them,  or  either 
of  them ;  or,  if  no  action  is  pending  an  action  thereafter 
brought,  between  the  persons  named  in  the  original  affidavit  as 
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expected  parties  or  between  persons  claiming  under  them  or 
either  of  them. 

§  882.   Proof  vf  witness's  inability  to  attend. 

But  such  a  deposition,  except  that  of  a  party,  taken  at  the 
instance  of  an  adverse  party  or  a  deposition  taken  in  pursuance 
of  a  stipulation,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
his  insanity,  sickness,  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  dili- 
gence, be  compelled  by  subpoena. 

§  883.    Effect  of  deposition. 

A  deposition,  so  read  in  evidence,  has  the  same  effect,  and 
no  other,  as  the  oral  testimony  of  the  witness  would  have ;  and 
an  objection  to  the  competency  or  credibility  of  the  witness; 
or  to  the  relevancy  or  substantial  competency  of  a  question  put 
to  him,  or  of  an  answer  given  by  him ;  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

§   884.    Original  affidavits,  evidence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certi- 
fied copies  thereof,  are  presumptive  evidence  of  the  facts 
therein  contained  to  show  a  compliance  with  the  provisions  of 
this  article. 

§  885.   Deposition  to  be  used  on  motion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a 
court  of  record  other  than  a  court  specified  in  subdivision  six- 
teen, seventeen,  eighteen  or  nineteen  of  section  two  of  this  act, 
and  it  is  necessary  for  him  to  have  the  affidavit  or  deposition 
of  a  person  not  a  party,  to  use  upon  the  motion,  the  court  or  a 
judge  authorized  to  make  an  order  in  the  case  may  in  its  or  his 
discretion  make  an  order  appointing  a  referee  to  take  the  depo- 
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sition  of  that  person.  The  order  must  be  founded  upon  proof 
by  affidavit  that  the  appUcant  intends  to  make  the  motion,  or 
that  notice  of  a  motion  has  'been  given  w^hich  the  appUcant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of 
the  action  and  must  show  that  the  affidavit  or  deposition  is 
necessary  thereon  and  that  such  person  has  refused  to  make 
'  an  affidavit  of  the  facts  which  the  appUcant  verily  beUeves 
are  within  his  knowledge.  If  the  defendant  has  appeared  in 
the  action  and  the  application  is  made  on  the  part  of  the  plain- 
tiff at  least  one  day's  notice  of  such  application  must  be  given 
to  the  attorney  of  the  defendant,  and  if  the  application  is  made 
on  the  part  of  the  defendant  similar  notice  must  be  given  to 
the  attorney  of  the  plaintiff.  The  person  to  be  examined  may 
be  subpoenaed  and  compelled  to  attend  as  upon  the  trial  and 
may  be  cross  examined  by  the  party  on  whose  attorney  the 
notice  has  been  served.  The  deposition  must  be  taken  by  ques- 
tion and  answer  and  be  subscribed  by  the  witness,  and  must  be 
delivered  to  the  attorney  for  the  party  who  procured  the  order, 
unless  such  order  provides  for  a  different  disposition  thereof. 

§  886.    'Where  -witness  may  be  compelled  to  attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shaH  not  be  required  to  attend 
in  any  county,  other  than  that  in  which  he  resides,  or  where 
he  has  an  office  for  the  regular  transaction  of  business,  in 
person.  Where  he  is  not  a  resident,  he  shall  not  be  required 
to  attend  in  any  other  county,  than  that  wherein  he  is  served 
with  a  subpoena,  unless,  for  special  reasons,  stated  in  the  affi- 
davit, the  order  otherwise  directs. 

ARTICLE  SECOND. 
Depositions,  taken  without  the  state,  for  use  within  the  state. 

Section  887,  888.  When  commission  to  issue,  etc. 
88g.  How  and  upon  what  terms  granted. 
8go.  Order  made  by  judge. 
891.  Interrogatories;    how  settled. 
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Section  893.  Id. ;    to  be  annexed ;    directions  for  return. 

893.  Commission  to  examine,  wholly  or  partly,  upon  oral  ques- 

tions. 

894.  When  open  commission  may  issue,  or  depositions  may  be 

taken. 

895.  Depositions   where   adverse  party   is   an   infant   or   com- 

mittee. 

896.  Notice  of  examination  upon  oral  questions. 

897.  Open  commission. 

898.  Order  directing  depositions  to  be  taken. 

899.  Before  whom  depositions  may  be  taken;   notice  of  taking. 

900.  How  depositions  taken. 

901.  Commission  or  order  to  take  depositions,  how  executed 

and  returned. 

902.  Certific?.te  of  execution. 

903.  Certificate;    a  sufficient  return. 

904.  Return  by  agent. 

905.  If  agent  is  sick  or  dead. 

go6,  907.  Filing  deposition,  etc.,  so  returned. 

908.  Commission,  etc.,  by  consent. 

909.  Where  return  to  be  kept;    parties,  may  inspect  it,  etc. 

910.  When  deposition  may  be  suppressed. 

911.  Depositions,  etc.,  evidence. 

912.  When  interrogatories  and  deposition  may  be  in  a  foreign 

language. 

913.  Letters  rogatory. 

§  887.   'When  commission  to  issne,  etc. 

In  a  case  specified  in  the  next  section,  where  it  appears,  by 
affidavit,  on  the  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant ;  a  commission  may  be  issued,  to  one  or  more  com- 
petent persons  named  therein ;  authorizing  them,  or  any  one  of 
them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  upon  the  interrogatories  *  annexed  to  the  commis- 
sion ;  to  take  and  certify  the  deposition  of  each  witness,  and  to 
return  the  same,  and  the  commission,  according  to  the  direc- 
tions given  in  or  with  the  commission.  The  applicant,  or  any 
other  party  to  the  action,  may  be  thus  examined. 
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§  888.   The  same. 

Such  a  commission  may  be  issued  in  either  of  the  following 
cases : 

1.  Where  a  party  to  an  action  brought  in  a  court  of  record 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages  by  a 
writ  of  inquiry  or  upon  a  reference,  or  otherwise,  to  enable  the 
court  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the  ad- 
verse party  in  an  action  brought  in  a  court  of  record ;  and  the 
testimony  is  required  in  order  to  carry  the  judgment  into  effect. 

3.  Where  an  appeal  from  a  final  judgment  rendered  in  the 
supreme  court,  the  city  court  of  the  city  of  New  York,  or  a 
county  court,  or  a  motion  for  a  new  trial  in  either  of  those 
courts  is  pending,  and  the  testimony  will  be  material  and  neces- 
sary to  the  applicant  in  the  prosecution  or  defense  of  the 
action  if  a  new  trial  is  granted. 

4.  Where  the  application  is  made  before  the  joinder  of  issue, 
in  an  action  brought  in  either  of  the  courts  specified  in  the  last 
subdivision ;  and  there  is  reason  to  apprehend  that  before  issue 
is  joined  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die  or  become  unable  to  give  his 
testimony  or  remove  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined  in  an  action  pend- 
ing in  a  court  of  record  and  the  testimony  is  material  to  the 
applicant  in  the  prosecution  or  defense  thereof. 

6.  In  special  proceedings. 

§  889.   Ho-w  and  upon  trhat  terma  granted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application  must 
be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  that  section  the 
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application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where 
the  action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  it,  unless  the  court  or  judge  has 
reason  to  believe  that  the  application  is  not  made  in  good 
faith,  or  unless  an  order  for  an  open  commission,  or  for  taking 
depositions,  is  made  as  prescribed  in  this  article.  Notice  of  the 
application  must  be  given  to  the  adverse  party,  unless  he  is 
in  default  for  want  of  an  appearance.  Upon  granting  the  order, 
the  court  or  judge  may,  in  any  case,  impose  such  terms  as 
justice  requires. 

§  890.    Order  made  by  Jndge. 

Where  the  order  is  made  by  a  judge,  out  of  court,  it  must  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

§  891.   Interrogatories;   how  settled. 

Unless  the  interrogatories,  to  be  annexed  to  the  commission, 
are  settled  by  consent  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by 
the  county  judge  of  the  county  where  the  action  is  triable,  as 
prescribed  in  the  general  rules  of  practice. 

§  892.   Id.;   to  be  annexed;    directions  for  return. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  question  pertinent  to  the  issue  which  he  proposes.  Unless 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes  how  it  shall  be  returned,  the  judge  must 
indorse  upon  the  commission  the  proper  direction  for  that  pur- 
pose. Unless  the  court  or  judge  thinks  proper  to  direct  it  to 
be  returned  by  an  agent,  it  must  be  returned  through  the  post- 
office. 

718 


APPENDIX. 


S    893.    Commission   to   examine   iirliolly   or   partly   upon   oral 
questions. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in 
the  supreme  court,  the  city  court  of  the  city  of  New  York,  or 
a  county  court,  the  parties  may  stipulate,  in  writing,  or  the 
court  to  which,  or  the  judge  to  whom,  an  application  for  a 
commission  is  made,  may,  in  its  or  his  discretion,  direct,  in  the 
order  that  a  commission  issue  without  written  interrogatories, 
and  that  the  depositions  be  taken  upon  oral  questions ;  or  that 
a  commission  issue  to  take  the  deposition  of  one  or  more  wit- 
nesses, designated  in  the  order,  partly  upon  oral  questions  and 
partly  upon  written  interrogatories,  or  to  take  the  deposition 
of  one  or  more  witnesses,  designated  in  the  order,  upon  oral 
questions,  and  one  or  more  witnesses  designated  in  the  order, 
upon  written  interrogatories. 

§   894.   When  open  commission  may  issue,  or  depositions  may 
be  taken. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in 
either  of  the  courts  specified  in  the  last  section,  the  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
supreme  court,  the  county  judge  of  the  county  where  the 
action  is  triable,  may  in  its  or  his  discretion,  upon  the  applica- 
tion of  either  party,  and  upon  satisfactory  proof,  by  affidavit, 
that  one  or  more  witnesses,  not  within  the  State,  are  material 
and  necessary  in  the  prosecution  or  defense  of  the  action,  make 
an  order,  upon  such  terms  as  it  or  he  deems  proper,  directing 
that  an  open  commission  issue,  or  that  depositions  be  taken,  as 
prescribed  in  the  following  sections  of  this  article. 

§  895.   Depositions  -nrhere  adverse  party  is  an  infant  or  com- 
mittee. 

The  last  two  sections  are  not  appHcable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially 
declared  to  be  incapable  of  managing  his  affairs,  by  reason  of 
lunacy,  idiocy  or  habitual  drunkenness.    Nor  can  the  applicant 
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be  examined  in  his  own  behalf,  as  prescribed  in  those  sections, 
except  by  consent  of  the  parties. 

§  896.   Notice  of  examination  upon  oral  questions. 

Where  a  commission  is  issued  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  eight  hundred 
and  ninety-three,  or  section  eight  hundred  and  ninety-four  of 
this  act,  notice  of  the  time  and  place  of  the  examination  of  a 
witness,  by  virtue  thereof,  naming  the  witness,  must  be  served  as 
prescribed  in  section  eight  hundred  and  ninety-nine  of  this  act. 

§  897.   Open  commission. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  tipon  oral  questions  to  be 
put  to  the  witness,  when  he  is  produced;  to  take  and  certify 
the  deposition  of  each  witness  so  examined ;  and  to  return  the 
same,  and  the  commission,  immediately  after  the  expiration  of 
the  time  limited  for  the  production  of  witnesses,  according  to 
the  directions  given  in  or  with  the  commission. 

§  898.    Order  directing  depositions  to  be  taken. 

An  order  directing  that  depositions  be  taken,  must  specify 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the 
clerk's  office;  and  a  certified  copy  thereof  must  be  annexed  to 
each  deposition,  or  set  of  depositions,  returned  as  prescribed  in 
the  following  sections  of  this  article. 

§    899.   Before   trlioni    depositions   may    be   taken;     notice    of 
taking. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
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magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is ;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
state.  Written  notice  of  the  time  and  place  of  taking  a  depo- 
sition, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  be,  at  least,  five 
judicial  days  before  the  deposition  is  taken;  and  one  judicial 
day,  in  addition,  for  each  fifty  miles,  by  the  usual  route  of 
travel,  between  the  residence  of  the  attorney  for  the  adverse 
party,  and  the  place  where  the  deposition  is  to  be  taken. 

§  900.   How  depositions  taken. 

Upon  the  examination  of  a  witness,  without  written  interrog- 
atories, by  virtue  of  a  commission,  or  of  an  order  to  take  depo- 
sitions, the  commissioner,  or  the  person  before  whom  the  depo- 
sition is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section  the  substance  of  the  witness's 
testimony ;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question, 
which  he  deems  proper,  and  the  witness's  answer  must  be 
taken  accordingly,  the  objections  thereto  being  reserved,  with- 
out being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of  an 
order  to  take  a  deposition. 

§  901.   Commission  or  order  to  take  depositions;  how  executed 
and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
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in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows : 

1.  He  must  publicly  administer,  to  each  witness  -examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to 
writing,  or  cause  it  to  be  reduced  to  writing,  by  a  disinterested 
person.  After  it  has  been  carefully  read,  to  or  by  the  witness, 
it  must  be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if 
the  witness,  or  other  person  having  it  in  his  custody  does  not 
surrender  it,  a  copy  thereof  must  be  annexed  to  the  depo- 
sition to  which  it  relates,  subscribed  by  the  witness  proving  it, 
and  numbered  or  otherwise  identified,  in  writing  thereupon, 
by  the  commissioner  or  person  taking  the  deposition,  who  must 
subscribe  his  name  thereto. 

4.  The  commissioner  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition ;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with 
'the  certificate  specified  in  the  next  section ;  and  he  must  close 
them  up  under  his  seal,  and  address  the  packet  to  the  clerk  of 
the  court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 
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A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

§  902.    Certificate  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  depo- 
sition,  a  certificate,   substantially  in  the   following   form,  the 
blanks  being  properly  filled  up : 
"  State  "   (or  "  Territory  ")   "  of 


"  County  "  (or  "  parish  ")  "  of  "  '  ^^• 

"  I,  ,  do  certify  that  ,  the  witness,  person- 

ally appeared  before  me  on  the  day  of  ,  at 

o'clock  in  the  noon,  at  the  ,  in  the  "  State  "  ("  or 

"Territory")   "of  ,  and  after  being  sworn"   (or  "af- 

firmed," as  the  case  may  be),  "to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  did  depose  to  the  matters 
contained  in  the  foregoing  deposition,  and  did,  in  my  presence, 
subscribe  the  same,  and  indorsed  the  exhibits  annexed 
thereto.  And  I  further  certify  that  I  have  subscribed  my  name 
to  each  half-sheet  thereof,  and  to  each  exhibit.  And  I  further 
certify  that  appeared  in  behalf  of  the 

and  that  appeared  in  behalf  of  the 

§  903.    Certificate  a  sufficient  return. 

The  certificate  specified  in  the  last  section  is  a  sufficient 
return  to  a  commission. 

§  904.   Return  by  agent. 

If  the  packet,  specified  in  section  nine  hundred  and  one  of 
this  act,  is  delivered  to  an  agent,  he  must  deliver  it  to  the  clerk, 
to  whom  it  is  addressed,  or  to  a  judge  of  the  court,  either  of 
whom  must  receive  and  open  it,  upon  the  agent  making  affi- 
davit, that  he  received  it  from  the  hands  of  the  commissioner, 
or  the  person  who  took  the  deposition,  and  that  it  has  not  been 
opened  or  altered,  since  he  so  recceived  it. 
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§  905.   If  agent  ig  sick  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is 
unable  to  deliver  the  packet  personally,  as  prescritied  in  the 
last  section,  it  must  be  received,  by  the  clerk  or  j  udge,  from  the 
hands  of  any  other  person,  upon  the  latter  making  an  afifidavit, 
that  he  received  it  from  the  agent;  that  the  agent  is  dead,  or 
otherwise  unable  to  deliver  it;  that  it  has  not  been  opened  or 
altered  since  he  received  it  and  that  he  believes  that  it  has 
not  been  opened  or  altered,  since  it  came  from  the  hands  of 
the  commissioner,  or  the  person  who  took  the  deposition. 

§  906.    Filing  deposition,  etc.,  so  returned. 

The  clerk  or  j'udge,  who  receives  and  opens  the  packet,  as 
prescribed  in  the  last  two  sections,  must  indorse  thereupon, 
and  sign,  a  note  of  the  time  of  the  receipt  and  opening  thereof, 
and  immediately  file  it  in  the  office  of  the  clerk,  together  with 
the  affidavit  of  the  person  who  delivered  it  to  him. 

§  907.    The  same. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office, 
open  it,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of 
the  receipt  and  opening  thereof,  and  immediately  file  it  in  his 
office. 

§  908.    Commission,  etc.,  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions 
may  be  made,  by  consent,  in  a  case  where  either  may  be 
directed  by  the  court  or  a  judge,  as  prescribed  in  this  article. 
On  filing  a  stipulation  to  that  effect,  signed  by  the  attorneys 
for  the  parties,  the  clerk  must  enter  an  order  accordingly ;  and 
thereupon  the  attorney  for  the  party,  procuring  the  order,  may 
insert  in  the  commission,  or  indorse  upon  or  annex  to  it,  or 
the  order,  the  necessary  directions  for  the  execution  and  return 
thereof,  according  to  the  stipulation. 
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§  909.   Where  return  to  be  kept;    parties  may  Inspect  it,  etc. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with 
the  certificates,  returns,  depositions,  and  exhibits  thereto  an- 
nexed, must  remain  on  file  in  the  office  of  the  clerk,  unless 
otherwise  provided  by  the  stipulation  of  the  parties,  or  unless 
the  court,  by  a  special  order,  directs  them  to  be  filed  in  the 
office  of  another  clerk.  They  are  always  open  to  the  inspec- 
tion of  the  parties,  either  of  whom  is  entitled  to  a  copy  of 
them,  or  of  any  part  thereof,  on  payment  of  the  fees  allowed 
by  law. 

§   910.    When  deposition  may  be  suppressed. 

Where  it  appears,  by  affidavit,  that  a  deposition  has  been 
improperly  or  irregularly  taken  or  returned;  or  that  the  per- 
sonal attendance  of  the  witness,  upon  the  trial,  could  have 
been  procured  with  due  diligence,  by  a  subpoena;  or  that  the 
attorney  for  either  party  has  practiced  any  fraud,  or  unfair  or 
overreaching  conduct,  to  the  prejudice  of  the  adverse  party, 
in  the  course  of  the  proceedings ;  an  order,  for  the  suppression 
of  the  deposition,  may  be  made  by  the  court,  upon  the  applica- 
tion of  the  party  aggrieved,  upon  notice  to  the  adverse  party. 

§  911.    Deposition,  etc.,  evidence. 

A  deposition  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplified  copy  thereof,  if  the  original  is  filed  in  an- 
other county,  may,  unless  it  is  suppressed  as  prescribed  in  the 
last  section,  be  read  in  evidence  by  either  party.  It  has  the 
same  effect,  and  no  other,  as  the  oral  testimony  of  the  witness 
would  have;  and  an  objection  to  the  competency  or  credibility 
of  the  witness,  or  to  the  relevancy,  or  substantial  competency, 
of  a  question  put  to  him,  or  of  an  answer  given  by  him,  may 
be  made,  as  if  the  witness  was  then  personally  examined,  and 
without  being  noted  upon  the  deposition. 

§    912.    When    interrogatories    and    deposition    may   be    in    a 
foreign  language. 

Upon  an  application,  made  in  the  supreme  court,  the  city 
court  of  the  city  of  New  York  or  a  county  court,  for  a  commis- 
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sion  to  be  issued  to  a  foreign  country,  if  it  satisfactorily  ap- 
JDears,  by  affidavit,  that  the  witness  does  not  understand  the 
EngHsh  language,-  the  order  for  the  comroissicn  may  in  the 
discretion  of  the  court  or  judge,  direct  that  written  inter- 
rogatories annexed  thereto,  by  way  of  direct  or  cross-examina- 
tion, be  framed  in  the  English  language,  and  also  in  a  foreign 
language;  that  only  the  interrogatories  framed  in  the  foreign 
language  be  put  to  the  witness ;  and  that  his  answers  be  taken, 
and  the  certificates  be  made  out  in  the  same  language.  Where 
such  an  order  is  made,  it  must  provide  for  the  payment,  by 
the  applicant,  to  the  adverse  party,  of  a  reasonable  sum  fixed 
therein,  for  the  expense  of  procuring  the  interrogatories,  in 
his  behalf,  to  be  translated.  The  judge,  who  settles  the  inter- 
rogatories must  settle  them  in  the  foreign  language  and  in  the 
English  language;  and  for  that  purpose,  he  may  call  in  the 
assistance  of  one  or  more  experts,  whose  compensation  must 
be  fixed  by  the  judge,  and  paid  by  the  applicant.  When  the 
deposition  is  read  in  evidence,  it,  and  the  interrogatories,  must 
be  interpreted  into  the  English  language,  as  if  the  witness, 
being  unable  to  speak  the  English  language,  was  personally 
present  and  testifying. 

§  913.   Letters  rogatory. 

Letters  rogatory  may  be  issued  from  either  of  the  courts 
specified  in  the  last  section,  in  its  discretion,  in  a  case  where  a 
commission  may  be  issued,  as  prescribed  in  this  article,  upon 
satisfactory  proof,  by  affidavit,  that  there  is  good  reason  to  be- 
lieve, that  the  ends  of  justice  will  be  better  promoted  thereby, 
than  by  the  issuing  of  a  commission ;  notwithstanding  that  a 
commission  can  be  executed,  in  the  country  to  which  they  are 
sent.  Letters  rogatory  can  be  issued  only  to  examine  one  or 
more  witnesses,  upon  written  interrogatories,  annexed  thereto ; 
which  must  be  framed  and  settled,  and  the  depositions  must  be 
retui;ned,  as  prescribed  in  this  article,  with  respect  to  the 
interrogatories  annexed  to  a  commission  and  the  depositions 
taken  thereunder. 
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ARTICLE  THIRD. 

Depositions  taken  within  the  state,  for  use  without  the  state. 

Section  914.  In  what  cases  deposition  may  be  taken. 

915.  Proceedings  to  obtain  testimony. 

916.  Contents  of  subpoena.     [Repealed.] 

917.  Subpoena,  when  no  commission  is  issued.     [Repealed.] 

918.  Justice  of  the  peace  may  subpoena  witness.     [Repealed.] 

919.  Taking  and  return  of  deposition. 

920.  Penalty  for  not  appearing.     [Repealed.] 

§  914.    In  irhat  cases  deposition  may  be  taken. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or 
criminal,  pending  in  a  court  without  the  State,  either  in  the 
United  States,  or  in  a  foreign  country,  may  obtain,  by  the 
special  proceeding  prescribed  in  this  article,  the  testimony  of  a 
witness,  and,  in  connection  therewith,  the  production  of  books 
and  papers,  within  the  State,  to  be  used  in  the  action,  suit  or 
special  proceeding. 

§   915.    Proceedings  to  obtain  testimony. 

Where  a  commission  to  take  testimony,  within  the  State,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or 
any  other  proceeding  has  been  taken,  for  the  purpose  of  taking 
the  testimony,  within  the  State,  pursuant  to  the  laws  of  the 
State  or  country,  wherein  the  court  is  located,  or  pursuant  to 
the  laws  of  the  United  States,  if  it  is  a  court  of  the  United 
.States,  the  supreme  court,  or  the  county  court,  or  a  judge  of 
either  court  shall,  in  a  proper  case,  on  the  presentation  of  a 
verified  petition  issue  a  subpoena  to  the  witness,  commanding 
him  to  appear  before  the  commissioner,  named  in  the  com- 
mission; or  before  a  commissioner,  within  the  State,  for  the 
State,  Territory,  or  foreign  country,  in  which  the  notice  was 
given,  or  the  proceeding  taken ;  or  before  the  officer  designated 
in  the  commission,  notice,  or  other  paper,  by  his  title  of  office ; 
at  a  time  and  place  specified  in  the  subpoena,  to  testify,  in  the 
action,  suit,  or  special  proceeding.    If  the  witness  shall  fail  to 
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obey  the  subpoena,  or  refuse  to  have  an  oath  administered,  or 
to  testify,  or  to  produce  a  book  or  paper  pursuant  to  a  subpoena, 
or  to  subscribe  his  deposition,  the  court  or  judge  issuing  the 
subpoena  shall,  if  it  is  determined  that  a  contempt  has  been 
committed,  prescribe  the  punishment  as  in  the  case  of  a  recal- 
citrant witness  in  the  supreme  court.  The  general  rules  of 
practice  must  prescribe  rules  for  such  proceedings. 

§  916.    Contents  of  snbpoena. 

Repealed  by  ch.  502  of  1899. 

§  917.    Subpoena,  when  no  commission  is  issued. 

Repealed  by  ch.  502  of  1899. 

§   918.   Justice  of  tbe  peace  may  subpoena  T^^ituess. 

Repealed  by  ch.  502  of  1899. 

§  919.   Taking  and  return  of  deposition. 

The  officer  or  commissioner,  before  whom  a  witness  appears, 
in  a  case  specified  in  this  article,  must  take  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and 
papers  produced  or  such  parts  thereof  as  shall  be  required, 
and  must  certify  and  transmit  it  to  the  court  in  which  the  action, 
suit,  or  special  proceeding  is  pending,  as  the  practice  of  that 
court  requires. 

§  920.   Penalty  for  not  appearing. 

Repealed  by  ch.  502  of  1899. 

TITLE  IV. 

Doctimentary  evidence. 

Article  i.  Documentary  evidence,  as  a  substitute  for  oral  testimony. 

2.  Proof  of  a  document  executed  or  remaining  within  the  state. 

3.  Proof  of  a  document  remaining  in  a  court  or  public  office  of 

the  United  States,  or  executed  or  remaining  without  the 
state. 
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ARTICLE  FIRST. 
Documentary  evidence,  as  a  substitute  for  oral  testimony. 

Section  921.  Certain  official  certificates,  evidence. 

922.  Certificate,  etc.,  on  file,  evidence. 

923.  Notary's  certificate,  evidence. 

924.  Notary's  protest  and  memorandum;    when  evidence. 

925.  Proof  of  presentment,  etc.,  of  foreign  bills. 

926.  Affidavit  of  printer,  etc.,  evidence. 

927.  Id. ;    of  service  of  notice. 

928.  Marriage  certificate,  evidence. 

929.  Book  of  foreign  corporation;    when  evidence. 

930.  When  a  copy  thereof  is  evidence. 

931.  How  copy  to  be  verified. 

§  921.    Certain  official  certifica-tes,  evidence. 

Where  the  .officer,  to  whom  the  legal  custody  of  a  paper 
belongs,  certifies,  under  his  hand  and  official  seal,  that  he  has 
made  diligent  examination,  in  his  office,  for  the  paper,  and  that 
it  cannot  be  found,  the  certificate  is  presumptive  evidence  of 
the  fact  so  certified,  as  if  the  officer  personally  testified  to  the 


§  922.    Certificate,  etc.,  on  file,  evidence. 

Where  a  public  officer  is  required  or  authorized,  by  special 
provision  of  law,  to  make  a  certificate  or  an  affidavit,  touching 
an  act  performed  by  him,  or  to  a  fact  ascertained  by  him,  in 
the  course  of  his  official  duty;  and  to  file  or  deposit  it  in  a 
public  office  of  the  State;  the  certificate  or  affidavit,  so  filed 
or  deposited,  or  an  exemplified  copy  thereof,  is  presumptive 
evidence  of  the  facts  therein  alleged  except  where  the  effect 
thereof  is  declared  or  regulated,  by  special  provision  of  law. 

§  923.    Notary's  certificate,  evidence. 

Th  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him,  for  acceptance 
or  payment,  or  of  the  protest,  for  non-acceptance  or  non-pay- 
ment, of  a  promissory  note  or  bill  of  exchange,  or  of  the 
service  of  notice  thereof  on  a  party  to  the  note  or  bill ;  specify- 
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ing  the  mode  of  giving  the  notice,  the  reputed  place  of  resi- 
dence of  the  party  to  whom  it  was  given,  and  the  postroffice 
nearest  thereto;  is  presumptive  evidence  of  the  facts  certified, 
unless  the  party,  against  whom  it  is  offered-,  has  served  upon 
the  adverse  party,  with  his  pleading,  or  within  ten  days  after 
a  joinder  of  an  issue  of  fact,  an  original  affidavit,  to  the  effect, 
that  he  has  not  received  notice  of  non-acceptance,  or  of  non- 
payments of  the  note  or  bill.  A  verified  answer  is  not  suffi- 
cient as  an  affidavit,  within  the  meaning  of  this  section. 

§   924.    Notary's  protest  and  memorandum;    irhen  evidence. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the 
State,  or  of  his  absence  or  removal,  so  that  his  personal  at- 
tendance, or  his  testimony,  cannot  be  procured,  in  any  mode 
prescribed  by  law,  his  original  protest,  under  his  hand  and  offi- 
cial seal,  the  genuineness  thereof  being  first  duly  proved,  is 
presumptive  evidence  of  a  demand  of  acceptance,  or  of  pay- 
ment, therein  stated;  and  a  note  or  memorandum,  personally 
made  or  signed  by  him  at  the  foot  of  a  protest,  or  in  a  regular 
register  of  official  acts,  kept  by  him,  is  presumptive  evidence 
that  a  notice  of  non-acceptance  or  nonpayment  was  sent  or 
delivered,  at  the  time,  and  in  the  manner,  stated  in  the  note  or 
memorandum. 

§  025.   Proof  of  presentment,  etc.,  of  foreign  bills. 

Proof  of  the  presentment  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  State 
or  in  a  Territory,  or  foreign  country,  or  of  a  protest  of  the  note 
or  bill,  for  non-acceptance  or  non-payment,  or  of  the  service 
of  notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made, 
in  any  manner  authorized  by  the  laws  of  the  State,  Territory, 
or  country  where  it  was  payable. 

§   926.   Affidavit  of  printer,  etc.,  evidence. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper, 
published  within  the  State,  or  of  his  foreman  or  principal 
clerk,  showing  the  publication  of  a  notice  or  other  advertise- 
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ment,  authorized  or  required,  by  a  law  of  the  State,  to  he  pub- 
hshed  in  that  newspaper,  annexed  to  a  printed  copy  of  the 
notice  or  other  advertisement,  may  be  read  in  evidence ;  and 
is  presumptive  evidence  of  the  pubHcation,  and  also,  of  the 
matters  stated  therein,  showing  that  the  deponent  is  authorized 
to  make  the  affidavit.  But  this  section  does  not  apply  to  a 
case,  where  the  affidavit  is  required  by  law  to  be  filed,  unless 
it  has  been  duly  filed ;  or  to  a  case,  where  the  mode  of  proving- 
a  publication  is  otherwise  specially  prescribed  by  law. 

§  927.    Id.;    of  service  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove 
the  service,  posting  or  affixing,  of  a  notice,  an  affidavit,  show- 
ing the  service,  posting  or  affixing,  to  have  been  made  by  the 
person  making  the  affidavit,  is  presumptive  evidence  of  the 
service,  posting  or  affixing,  upon  first  proving  that  he  is  dead 
or  insane,  or  that  his  personal  attendance  cannot  be  compelled, 
with  due  diligence. 

§   928.    Marriage  certificate,  evidence. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnized ;  the 
original  entry  thereof,  made,  pursuant  to  law,  in  the  office 
of  the  clerk  of  a  city  or  a  town  within  the  State ;  or  a  copy  of 
the  certificate,  or  of  the  entry,  duly  certified,  is  presumptive 
evidence  of  the  marriage. 

§  929.   Book  of  foreign  corporation;    when  evidence. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
foreign  corporation ;  the  book  or  books  of  the  corporation  may 
be  used  for  that  purpose,  as  presumptive  evidence,  whether 
any  or  all  of  the  parties  are  or  are  not  members  of  the  corpora- 
tion. 

§  930.    'When  a  copy  thereof  is  evidence. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entry  therein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
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effect  as  the  original  book;  provided  that  the  party,  intending 
to  use  the  copy,  gives  the  adverse  party  at  least  ten  days' 
notice  of  his  intention,  specifying  briefly  the  nature  of  the  evi- 
dence proposed  to  be  given.  But  this  and  the  next  section  do 
not  apply,  where  the  foreign  corporation  is  a  party  to  the 
action,  and  seeks  to  prove  its  own  act  or  transaction,  in  its  own 
behalf. 

§  931.    How  copy  to  lie  verified. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre- 
scribed by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and 
compared  it  with  the  original  book,  or  the  entry  therein.  The 
witness  must  testify  that  the  copy  produced  is  correct ;  that  he 
made  it,  or  coinpared  it  with  the  original ;  and  that  he  ihen 
knew  that  the  original  book  so  copied,  or  containing  the  entry, 
was  the  book  of  the  corporation;  or  that  it  was  then  acknowl- 
edged to  him  to  be  such,  by  an  officer  or  receiver  of  the  cor- 
poration, or  a  person  having  the  custody  thereof,  naming  the 
person  who  made  the  acknowledgment;  and  he  must  specify 
where,  and  in  whose  custody,  the  original  was  then  kept. 

ARTICLE  SECOND. 
Proof  of  a  document,  executed  or  remaining  within  the  state. 

Section  932.  Statutes,  etc. ;    how  proved. 

933-  Copies  of  records  and  papers  in  certain  offices,  presump- 
tive evidence. 

934.  Id. ;    of  papers  filed  with  town  clerk. 

935.  Conveyance,  when  acknowledged,  or  record,  or  transcript 

of  record,  evidence. 

936.  Such  evidence  may  be  rebutted. 

937.  What  instruments  may  be  acknowledged. 

938.  Justice's  docket  and  transcript  evidence  before  him. 

939.  Transcript   from   justice's   docket,   evidence  generally. 

940.  Other  proof  of  proceedings  before  justice. 

941.  Ordinances,  etc.,  of  cities,  villages,  etc. 
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§  932.    Statutes,  etc.,  bov  proved. 

A  statute  or  joint  resolution, , passed  by  the  legislature,  of  the 
State,  may  be  read  in  evidence  from  a  newspaper,  designated 
as  prescribed  by  law,  to  publish  the  same,  until  six  months 
after  the  close  of  the  session  at  which  it  was  passed;  and  at 
any  time,  from  a  volume  printed  under  the  direction  of  the 
secretary  of  state.  To  entitle  any  copy  of  the  law  published, 
other  than  those  published  under  the  direction  of  the  secretary 
of  state,  to  be  read  in  evidence,  there  shall  be  contained  in  the 
same  book  or  pamphlet,  a  printed  certificate  of  the  secretary 
of  state,  that  such  copy  is  a  correct  transcript  of  the  text  of  the 
original  laws.  For  such  certificate  the  secretary  of  state  shall 
collect  such  a  fee  as  he  shall  deem  just  and  reasonable. 


§    933.    Copies   of   records   and  papers   in   certain   offices   pre- 
sumptive evidence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  in  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  an  official  seal ;  or  with  the  clerk 
of  a  court  of  the  State,  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record  kept 
pursuant  to  law  in  such  a  public  office  or  by  such  a  clerk  or 
secretary,  is  evidence,  as  if  the  original  was  produced.  But  to 
entitle  it  to  be  used  in  evidence,  it  must  be  certified  by  the 
clerk  of  the  court,  under  his  hand  and  the  seal  of  the  court ;  or 
by  the  officer  having  the  custody  of  the  original,  or  his  deputy 
or  clerk,  appointed  pursuant  to  law,  under  his  official  seal,  and 
the  hand  of  the  person  certifying;  or  by  the  presiding  officer, 
secretary  or  clerk  of  the  public  body  or  board,  appointed  pur- 
suant to  law,  under  his  hand,  and  except  where  it  is  certified 
by  the  clerk  or  secretary  of  either  house  of  the  legislature, 
under  the  official  seal  of  the  body  or  board. 
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§  934.   Id.;    of  papers  filed  -with  town  clerk. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
as  the  original. 

§   935.   Conveyance  Trhen   acknowledged,   or  record,  or  tran- 
script of  record  evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  is  evidence,  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  the 
record  of  a  conveyance,  duly  recorded  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect 
as  the  original  conveyance. 

§  936.    Such  evidence  may  be  rebutted. 

The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a 
conveyance,  or  the  record  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive ;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affected 
thereby.  If  it  appears  that  the  proof  was  taken  upon  the  oath 
of  an  interested  or  incompetent  witness,  the  conveyance,  or 
the  record  or  transcript  thereof,  shall  not  be  received  in  evi- 
dence, until  its  execution  is  established  by  other  competent 
proof. 

§  937.    What  instruments  may  be  acknowledged. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged  or  proved,  and  certified, 
in  the  manner  prescribed  by  law  for  taking  and  certifying 
the  acknowledgment  or  proof  of  a  conveyance  of  real  property ; 
and  thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real 
property. 

§  938.   Justice's  docket  and  transcript  evidence  before  him. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State, 
or  a  transcript  thereof,  certified  by  him,  is  evidence  before  him, 
of  any  matter  required  by  law  to  be  entered  by  him  therein. 
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§    939.    Transcript  from  justice's   docket,   evidence   generally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  re- 
sides, under  his  hand  and  official  seal,  to  the  effect  that  the 
person,  subscribing  the  transcript  was,  at  the  date  of  the  judg- 
ment therein  mentioned,  a  justice  of  the  peace  of  that  county; 
and  that  the  clerk  is  acquainted  with  his  handwriting,  and 
verily  believes  that  the  signature  to  the  transcript  is  genuine; 
is  evidence  of  any  matter  stated  in  the  transcript,  which  is 
required  by  law  to  *  entered  by  the  justice  in  his  docket-book. 

§  940.    Other  proof  of  proceedings  before  justice. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
instituted  before  a  justice  of  the  peace,  within  the  State,  may 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  absence,  they  may  be  proved  by  the  original  minutes  of  the 
proceedings  kept  by  him,  pursuant  to  law,  accompanied  with 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn 
to  by  a  competent  witness,  as  having  been  compared  with  the 
original  entries,  with  proof  that  those  entries  were  in  the 
handwriting  of  the  justice. 

§   941.    Ordinances,  et  cetera,  of  cities,  villages,  et  cetera. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of 
the  common  council  of  a  city,  or  of  the  board  of  trustees  of  an 
incorporated  village,  or  of  a  local  board  of  health  of  a  city, 
town  or  incorporated  village  or  of  a  board  of  supervisors, 
within  the  State,  may  be  read  in  evidence,  either  from  a  copy 
thereof,  certified  by  the  city  clerk,  village  clerk,  clerk  of  the 
common  council,  clerk  or  secretary  of  the  local  board  of  health, 
or  clerk  of  the  board  of  supervisors ;  or  from  a  volume  printed 
by  authority  of  the  common  council  of  the  city,  or  the  board 
of  trustees  of  the  village  or  the  local  board  of  health  of  the 
city,  town  or  village,  or  the  board  of  supervisors. 


*  So  in  the  original. 
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ARTICLE  THIRD. 

Proof  of  a  document  remaining  in  a  court  or  public  office  of 
the  United  States,  or  executed  or  remaining  without  the 
state. 

Section  942.  Printed  copies  of  laws  of  another  state,  etc. 

943.  Copies  of  records  of  United  States  courts. 

944.  Id. ;    of  documents  on  file  in  departments,  etc.,  of  United 

States. 

945.  Record  of  bill  of  sale,  etc.,  of  vessels. 

946.  Conveyance  of  land  without  the  state. 

947.  Exemplification  of  record  of  conveyance  of  land  without 

the  state. 

948.  Transcript  of  docket,  etc.,  of  justice  of  adjoining  state. 

949.  Id. ;    how  authenticated. 

950.  Other  proof. 

951.  Proof  may  be  rebutted. 

952.  Copies   of   records  of  courts   of  foreign  countries;    how 

authenticated. 

953.  Other  proof. 

954.  This  article  does  not  declare  effect  of  record,  etc. 

955.  Public  records  in   New  York  county. 

956.  Documents  from  foreign  countries;    how  authenticated. 

§   942.    Printed   copies   of  laws   of  another  State,   etc. 

A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
State,  or  of  a  Territory,  or  of  a  foreign  country,  or  a  printed 
copy  of  a  proclamation,  edict,  decree,  or  ordinance,  by  the 
executive  power  thereof,  contained  in  a  book  or  publication, 
purporting  or  proved  to  have  been  published  by  the  authority 
thereof,  or  proved  to  be  commonly  admitted,  as  evidence  of  the 
existing  law,  in  the  judicial  tribunals  thereof,  is  presumptive 
evidence  of  the  statute,  law,  proclamation,  edict,  decree,  or 
ordinance.  The  unwritten  or  common  law  of  another  State, 
or  of  a  Territory,  or  of  a  foreign  country,  may  be  proved,  as 
a  fact,  by  oral  evidence.  The  books  of  reports  of  cases,  ad- 
judged in  the  courts  thereof,  must  also  be  admitted,  as  pre- 
sumptive evidence  of  the  unwritten  or  common  law  thereof. 
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§  943.   Copies  of  records  of  United  States  courts. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court 
of  the  United  States,  is  evidence,  when,  certified  by  the  clerk 
or  officer,  in  whose  custody  it  is  required  by  law  to  be. 

§   944.   Copies   of  documents  on  file  in  departments,   etc.,   of 
United  States. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  depart- 
ment of  the  government  of  the  United  States,  is  evidence, 
when  certified  by  the  head,  or  acting  chief  officer,  for  the  tim& 
being,  of  that  department;  or  when  certified  by  the  officer  in 
whose  charge  it  is,  pursuant  to  a  statute  of  the  United  States, 
or  otherwise  in  accordance  with  a  statute  of  the  United  States, 
relating  to  certifying  the  same.  A  certificate  of  the  director 
or  other  officer  in  charge  of  the  census  of  the  United  States,  at- 
tested by  the  secretary  of  the  interior,  stating  the  population 
of  any  part  of  the  United  States,  or  giving  the  result  of  said 
census  otherwise  shall  be  received  as  prima  facie  evidence  of 
such  facts.  The  record  of  the  observations  of  the  weather, 
taken  under  the  direction  of  the  signal  service  of  the  United 
States,  when  certified  by  the  officer  in  charge  thereof,  at  the 
place  where  they  were  taken  and  are  kept,  is  prima  facie  evi- 
dence of  the  matters  of  fact  stated  therein. 

§  945.   Record  of  bill  of  sale;  etc.,  of  vessels. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or 
conveyance  of  a  vessel,  belonging  to  a  port  or  place,  within 
the  United  States,  recorded  in  the  office  of  the  collector  of 
customs  where  the  vessel  is  registered  or  enrolled,  which  was 
acknowledged  or  proved,  before  it  was  recorded,  in  like  man- 
ner as  a  deed  to  be  recorded  within  the  State;  or  a  transcript 
of  such  a  record,  duly  certified  by  the  collector;  is  evidence, 
with  the  like  eflfect  as  the  original. 

§  946.   Conveyance  of  land  ^rithout  tbe  State. 

A  conveyance  of  real  property,  situated  without  the  State, 
acknowledged  or  proved  and  certified,  in  like  manner  as  a  deed 
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to  be  recorded  within  the  county  wherein  it  is  offered  in  evi- 
dence is  evidence,  without  further  proof  thereof,  as  if  it  re- 
lated to  real  property  situated  within  the  State.  A  conveyance 
of  real  property,  situated  within  another  State  or  a  Territory 
of  the  United  States,  which  has  been  duly  authenticated,  ac- 
cording to  the  laws  of  that  State  or  Territory,  so  as  to  be 
read  in  evidence  in  the  courts  thereof,  is  evidence  in  like 
manner. 

§  947.    Exemplification  of  record  of  conveyance  of  land  -with- 
out the  State. 

An  exemplification  of  the  record  of  a  conveyance  of  real 
property  situated  without  the  State,  and  within  the  United 
States,  which  has  been  recorded  in  the  State  or  Territory, 
where  the  real  property  is  situated,  pursuant  to  the  laws 
thereof,  when  certified  under  the  hand  and  seal  of  the  officer, 
having  the  custody  of  the  record,  is,  if  the  original  cannot  be 
produced,  presumptive  evidence  of  the  conveyance,  and  of  the 
due  execution  thereof. 

§  948.   Transcript  of  dochet,  etc.,  of  justice  of  adjoining  State. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  an  adjoining  State,  of  a  judgment  rendered  by  him;  a 
transcript  of  his  minutes  of  the  proceedings  in  the  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or 
of  the  return  of  an  execution;  when  subscribed  by  the  justice, 
and  authenticated  as  prescribed  in  the  next  section,  is  pre- 
sumptive evidence  of  his  jurisdiction  in  the  cause,  and  of  the 
matters  shown  by  the  transcript. 

§  949.   Id.;    how  authenticated. 

Such  a  transcript  must  be  authenticated  by  a  certificate  of 
the  justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  re- 
spects correct,  and  that  he  had  jurisdiction  of  the  cause;  and 
also  by  a  certificate  of  the  clerk  or  prothonotary  of  the  county, 
in  which  the  justice  resided  at  the  time  of  rendering  the  judg- 
ment, under  his  hand  and  the  seal  of  the  court  of  common 
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pleas,  or  other  county  court  of  the  county,  to  the  effect  that 
the  person,  subscribing  the  certificate  attached  to  the  transcript, 
was,  at  the  date  of  the  judgment,  a  justice  of  the  peace  of  that 
county;  and  that  the  signature  thereto  is  in  his  own  hand- 
writing. 

§  950.    Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  au- 
thority to  render  the  judgment,  may  also  be  proved,  by  the 
production  of  the  docket,  or  of  a  copy  of  the  judgment  or 
other  proceedings;  and  the  oral  testimony  of  the  justice,  to  the 
truth  and  correctness  thereof,  and  to  his  authority  to  render 
the  judgment. 

§  951.    Proof  may  be  rebutted. 

The  last  three  sections  do  not  prevent  the  introduction  of 
evidence  to  controvert  any  of  the  proof  in  relation  to  the  val- 
idity of  a  judgment  therein  specined. 

§  952.   Copies  of  records  of  courts  of  foreign  countries;  hoiv 
authenticated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court- 
of  a  foreign  country,  is  evidence,  when  authenticated  as  fol- 
lows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  officer  in  whose  custody  the 
record  is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magistrate 
of  the  court,  to  the  effect  that  the  person  so  attesting  the 
record,  is  the  clerk  of  the  court;  or  that  he  is  the  officer  in 
whose  custody  the  record  is  required  by  law  to  be  kept;  and 
that  his  signature  to  the  attestation  is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
government  under  whose  authority  the  court  is  held,  of  the 
secretary  of  state,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect  that  the  court  is  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction;  and  that  the  signature 
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of  the  chief -judge  or  presiding  magistrate,  to  the  certificate 
specified  in  the  last  subdivision,  is  genuine. 

§  953.    Other  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof 
of  the  following  facts : 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of 
the  original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the 
custody  of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

3.  That  the  attestation  is  genuine. 

§  954.    This  article  does  not  declare  effect  of  record,  etc. 

Nothing  in  this  article  is  to  be  construed  as  declaring  the 
effect  of  a  record  or  other  judicial  proceeding  of  a  foreign 
country,  authenticated  so  as  to  be  evidence. 

§  955.    Public  records  in  Nevr  York  county. 

All  maps,  surveys  and  official  records,  which  shall  have  been 
on  record  or  on  file  in  the  office  of  either  the  register  of  the 
city  and  county  of  New  York,  or  the  surrogate  of  said  city,  or 
any  of  the  courts  of  record  of  said  city,  or  the  clerk  of  the  city 
and  county  of  New  York,  or  any  of  the  departments  of  said 
city  as  enumerated  in  section  thirty-four  of  the  New  York 
city  consolidation  act  (chapter  four  hundred  and  ten,  laws  of 
eighteen  hundred  and  eighty-two)  or  in  the  office  of  the  regis- 
ters, surrogates,  commissioners  of  public  works,  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence 
of  their  contents,  and  shall  be  receivable  in  evidence  as  such 
upon  any  trial  in  any  of  the  courts  of  this  state  in  any  contro- 
versy pending  therein,  between  any  parties. 
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§    956.    Documents    from    foreign    countries;     how    authenti- 
cated. 

A  copy  of  a  patent,  record,  or  other  document,  remaining 
of  record,  in  a  public  office  of  a  foreign  country,  certified  ac- 
cording to  the  form  in  use  in  that  country,  is  evidence,  when 
authenticated  as  follows : 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a 
commissioner,  appointed  by  the  Governor,  to  take  the  proof  or 
acknowledgment  of  deeds  in  that  country,  to  the  efJect  that 
the  patent,  record  or  document  is  of  record  in  the  public  office, 
and  that  the  copy  thereof  is  correct,  and  certified  in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  sec- 
retary of  state  annexed  to  that  of  the  commissioner,  to  the 
same  eflfect  as  prescribed  by  law  for  the  authentication  of  the 
certificate  of  such  a  commissioner,  upon  a  conveyance  to  be 
recorded  within  the  State.  The  certificate  of  the  commissioner, 
thus  authenticated,  is  presumptive  evidence  that  the  copy  of 
the  patent,  record  or  document,  is  certified  according  to  the 
form  in  use  in  the  foreign  country. 

TITLE  V. 
Miscellaneous  provisions. 

Section  957.  Form  of  certificate  to  copies,  etc. 

958.  Certificate  must  be  sealed. 

959-  Qualification  of  last  section. 

960.  Actions  for  trespass ;    proof  of  ownership. 

961.  Surrogates,  clerks,  etc.,  to  search  files,  and  to  certify. 

962.  Saving  clause. 

§  957.    Form  of  certificate  to  copies,  etc. 

Where  a  transcript,  exemplification,  or  certified  copy  of 
record  or  other  paper  is  declared  by  law  to  be  evidence,  and 
special  provision  is  not  made  for  the  form  of  the  certificate, 
in  the  particular  case,  the  person,  authorized  to  certify,  must 
state,  in  his  certificate,  that  it  has  been  compared  by  him  with 
the  original,  and  that  it  is  a  correct  transcript  therefrom,  and 
of  the  whole  of  the  original. 
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§  958.   Certificate  must  be  sealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  cus- 
tody an  original  paper,  specified  in-  the  last'sectiony.  is  required 
to  be,  by  the  laws  of  the  State,  or  of  another  State,  or  of  the 
United  States,  or  of  a  Territory  thereof,  or  of  a  foreign  coun- 
try, has,  pursuant  to  those  laws,  an  official  seal,  the  certificate 
must  be  attested  by  that  seal.  If  the  certificate  is  made  by  the 
clerk  of  a  county,  within  the  State,  it  must  be  attested  by  the 
seal  of  the  county. 

§    959.    Qualification  of  last  section. 

The  last  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed 
therein,  or  entry  made,  where  the  copy  is  used  in  the  same 
court,  or  before  an  officer  thereof;  or,  in  the  supreme  court, 
where  it  is  used  in  a  circuit  court,  or  a  court  of  oyer  and 
terminer. 

§  960.   Actions  for  trespass;    proof  of  otvnership. 

In  all  actions  for  trespass  upon  or  injury  to  unoccupied 
lands,  or  to  timber,  trees  and  underwood  thereon,  except  an 
action  in  which  any  county  or  any  state  or  county  officer,  board 
or  commission  is  a  party  defendant,  the  plaintiff  may  show 
an  unbroken  chain  of  title  or  conveyance  of  the  land  to  him- 
self for  thirty  years  next  preceding  the  commission  of  the 
trespass  or  injury,  and  such  proof  shall  be  presumptive  evi- 
dence of  ownership  at  the  time  of  such  trespass  or  injury, 
but  such  presumption  may  be  rebutted  by  the  defendant  by 
showing  ownership  of  said  lands  at  the  time  of  said  trespass 
or  injury,  in  some  person  other  than  the  plaintiff. 

§  961.   Surrogates,  clerks,  etc.,   to  search  files    and  to  certify, 
etc. 

A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  other 
person,  having  the  custody  of  the  records  or  other  papers  in 
a  public  office,  within  the  State,  must,  upon  request,  and  upon 
payment  of,  or  offer  to  pay,  the  fees  allowed  by  law,  or  if  no 
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fees  are  expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a 
county  clerk  for  a  similar  service,  diligently  search  the  files, 
pajpers,  records,  and  dockets  in  his  ofifice ;  and  either  make  one 
or  more  transcripts  therefrom,  and  certify  to  the  correctness 
thereof,  and  to  the  search,  or  certify  that  a  document  or  paper, 
of  which  the  custody  legally  belongs  to  him,  cannot  be  found. 
If  he  refuses,  or  unreasonably  neglects  or  delays,  to  make  such 
a  search,  or  to  furnish  such  a  transcript  or  certificate,  or  makes 
a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

§  962.    Saving  clause. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of 
a  fact,  act,  record,  proceeding,  document,  or  other  paper  or 
writing,  according  to  the  rules  of  the  common  law,  or  by  any 
other  competent  proof. 


CHAPTER  X. 
Trials  ;  Including  Jurors  and  Juries. 

TITLE  I. — Trials  generally;  including  exceptions  and  motion  for 
a  new  trial. 

TITLE     II.— Trials  without  a  jury. 

TITLE  III. — Trial  jurors,  except  in  New  York  and  Kings  counties; 
mode  of  selecting  them,  and  of  procuring  their  at- 
tendance. 

TITLE  IV.— Trial  jurors  in  New  York  and  Kings  counties;  mode  of 
selecting  them,  and  of  procuring  their  attendance. 

TITLE    v.— Trial  by  jury. 

TITLE  VI.— Miscellaneous  provisions;  including  those  relating  to 
embracery  and  other  acts  of  misconduct. 

TITLE  I. 
Trials  generally ;   including  exceptions  and  motion  for  a  new  trial. 
Article  i.  Issues,  and  the  mode  of  trial  thereof. 

2.  The  place  of  trial. 

3.  Exceptions,  case,  and  motion  for  a  new  trial. 
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ARTICLE  FIRST. 
Issues,  and  the  mode  of  trial  thereof. 

Section  963.  Issues  defined;   different  kinds  of  issues. 

964.  When  issues  of  law  arise;    when  issues  of  fact  arise. 

965.  Issues  to  be  judicially  examined  by  a  trial. 

966.  Order  of  trial,  where  issues  of  law  and  of  fact  arise  in  the 

same  action. 

967.  But  court  may  direct  the  order,  etc.,  of  disposition  of  the 

issues. 

968.  What  issues  of  fact  are  triable  by  a  jury. 

969.  What  issues  are  triable  by  the  court. 

970.  Order  for  trial  by  jury,  of  specific  questions  of  fact,  when 

of  right. 

971.  Id.,  when  discretionary. 

972.  Trial  of  the  remainder  of  the  issues. 

973.  Mode  of  trial,  where  complaint  demands  alternative  judg- 

ments.    [Repealed.] 

974.  Counter-claim  to  be  deemed  an  action,  within  the  fore- 

going sections. 

975.  Immaterial  issues  need  not  be  tried. 

976.  Trial  before  one  judge;    supreme  court. 

977.  Notice  of  trial  and  note  of  issue.     Calendar  to  be  pre- 

pared. 

978.  Issues,   how   arranged.     Order    of   disposition   at   a   jury 

term. 

979.  Id.,  when  a  jury  does  not  attend. 

980.  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 

§   963.   Issues  defined;    different  kinds  of  issues. 

The  issues,  treated  of  in  this  chapter,  are  those  only  which 
are  presented  by  the  pleadings.  An  issue  arises  where  a  fact, 
or  a  conclusion  of  law,  is  maintained  by  one  party,  and  contro- 
verted by  the  other.    Issues  are  of  two  kinds : 

1.  Of  law;  and 

2.  Of  fact. 

§  964.    When  issues  of  law  arise;    when  issues  of  fact  arise. 

An  issue  of  law  arises  only  upon  a  demurrer.  An  issue  of 
fact  arises,  in  either  of  the  following  cases : 
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1.  Upon  a  denial,  contained  in  the  answer,  of  a  material 
allegation  of  the  complaint;  or  upon  an  allegation,  contained 
in  the  answer,  that  the  defendant  has  not  sufficient  knowledge 
or  information  to  form  a  belief,  with  respect  to  a  material 
allegation  of  the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  re- 
ply, with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  answer,  not  requiring  a  reply;  unless  an  issue  of  law  is 
joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  reply;  unless  an  issue  of  law  is  joined  thereupon. 

§  965.   Issues  to  be  judicially  examined  by  a  trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in  chapter 
sixth  of  this  act. 

§   966.    Order  of  trial,  -where  issues  of  lair  and  of  fact  arise 
in  tlie  same  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one 
action,  the  issue  of  law  must  be  first  disposed  of,  except  as 
otherwise  prescribed  in  the  next  section. 

§  967.   But  court  may  direct  the  order,  etc.,  of  disposition  of 
the  issues. 

A  separate  trial,  between  the  plaintiff  and  one  or  more 
defendants,  of  some  or  all  of  the  issues  of  fact,  or  one  trial 
of  some  or  all  of  the  issues  of  law,  or  a  change  in  the  order  of 
disposition  of  the  issues,  may  be  directed  by  the  court,  in  its 
discretion.  Such  a  direction  may  be  given,  in  an  order,  made 
upon  notice;  or  except  where  an  application  for  such  an  order 
has  been  denied,  it  may  be  given,  by  the  judge  holding  the 
term,  where  those  issues  are  regularly  upon  the  calendar  for 
trial,  either  with  or  without  the  entry  of  an  order. 

§  968.   'What  issues  of  fact  are  triable  by  a  jury. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be 
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tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is 
directed : 

1.  An  action  in  which  the  complaint  demands  judgment  for 
a  sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a 
nuisance;  or  to  recover  a  chattel. 

§  969.   'What  issues  are  triable  by  the  court. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an 
action  not  specified  in  the  last  section,  or  wherein  provision 
for  a  trial  by  a  jury  is  not  expressly  made  by  law,  must  be 
tried  by  the  court,  unless  a  reference  or  a  jury  trial  is  directed. 

§    970.    Order  for  trial  by  jury,  of  specific  questions   of  fact, 
irhen  of  right. 

Where  a  party  is  entitled  by  the  constitution,  or  by  express 
provision  of  law,  to  a  trial  by  a  jury,  of  one  or  more  issues  of 
fact,  in  an  action  not  specified  in  section  nine  hundred  and 
sixty-eight  of  this  act  he  may  apply,  upon  notice,  to  the  court, 
for  an  order  directing  all  the  questions,  arising  upon  those 
issues,  to  be  distinctly  and  plainly  stated  for  trial  accordingly. 
Upon  the  hearing  of  the  application,  the  court  must  cause  the 
issues  to  the  trial  of  which,  by  a  jury,  the  party  is  entitled,  to 
be  distinctly  and  plainly  stated.  The  subsequent  proceedings 
are  the  same,  as  where  questions,  arising  upon  the  issues,  are 
stated  for  trial  by  a  jury,  in  a  case  where  neither  party  can,  as 
of  right,  require  such  a  trial ;  except  that  the  finding  of  the 
jury,  upon  such  questions  so  stated,  is  conclusive  in  the  action, 
unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted. 

§  971.   Id.;    when  discretionary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party,  or  without  application,  direct  that  one 
or  more  questions  of  fact,  arising  upon  the  issues,  be  tried  by 
a  jury,  and  may  cause  those  questions  to  be  distinctly  and 
plainly  stated  for  trial  accordingly. 
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§  972.   Trial  of  the  remainder  of  tbe  Israel. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed 
in  the  last  two.  sections,  da  not  embrace  all  the  issues  of  fact 
in  the  action,  the  remaining  issues  of  fact  must  be  tried  by 
the  court,  or  by  a  referee. 

§    973.    Mode   of  trial,  when   complaint   demands   alternative 
judgment. 

Repealed  by  ch.  416  of  1877. 

§    974.    Counter-claim    to    be    deemed    an    action,    irlthln   the 
foregoing  sections. 

Where  the  defendant  interposes  a  counter-claim,  and  there- 
upon demands  an  affirmative  judgment  against  the  plaintiff, 
the  mode  of  trial  of  an  issue  of  fact,  arising  thereupon,  is  the 
same,  as  if  it  arose  in  an  action,  brought  by  the  defendant, 
against  the  plaintiff,  for  the  cause  of  action  stated  in  the  coun- 
ter-claim, and  demanding  the  same  judgment. 

§  975.   Immaterial  Issues  need  not  he  tried. 

An  issue,  the  disposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required 
to  be  tried. 

§  976.    Trial  before  one  judge;    supreme  court. 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by 
the  court,  must  be  tried  at  a  term  held  by  one  judge  only.  In 
the  supreme  court,  an  issue  of  fact  triable  by  jury  must  be 
tried  at  a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the 
court  may  be  tried  at  a  trial  term  or  a  special  term  of  the 
supreme  court  as  prescribed  in  the  general  rules  of  practice. 
Except  in  the  first  and  second  judicial  districts  an  issue  of  law 
may  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

§  977.   Notice  of  trial  and  note  of  Issue;    calendar  to  he  pre- 
pared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
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serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action, 
the  names  of  the  attorneys,  the  time  when  the  last  pleading 
was  served,  the  nature  of  the  issue,  whether  of  fact  or  of  law ; 
and,  if  an  issue  of  fact,  whether  it  is  triable  by  a  jury,  or  by  the 
court,  without  a  jury.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar,  according 
to  the  date  of  the  issue.  The  clerk  must  prepare  the  calendar 
and  have  the  necessary  copies  ready  for  distribution  at  least 
five  days  before  the  commencement  of  the  term.  In  the 
counties  of  New  York,  Kings,  Queens,  Richmond,  Albany, 
Erie,  Monroe  and  Onondaga,  where  a  party  has  served  a 
notice  of  trial,  and  filed  a  note  of  issue  for  a  term  at  which  the 
case  is  not  tried,  it  is  not  necessary  for  him  to  serve  a  new 
notice  of  trial,  or  file  a  new  note  of  issue,  for  a  succeeding  term ; 
and  th^  action  must  remain  on  the  calendar  until  it  is  disposed 
of. 

§  978.   Issues,  boiv  arranged.    Order  of  disposition  at  a  jury 
term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk, 
in  the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unless,  for  the  convenience  of  parties,  or 
the  dispatch  of  business,  the  judge  holding  the  term  otherwise 
directs. 

§   979.   Id.;    'nrhen  a  jury  does  not  attend. 

Where  a  jury  is  not  in  attendance,  issues  of  law  have  a 
preference  over  issues  of  fact;  unless  the  judge  holding  the 
term  otherwise  directs. 

§    980.    Either  party  may  bring  issue  to  trial. 

Either  party,  who  has  served  the  notice,  may  bring  the  issue 
to  trial;  and,  in  the  absence  of  the  adverse  party,  unless  the 
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judge  holding  the  term,  for  good  cause,  otherwise  directs,  may 
proceed  with  the  cause,  and  take  a  dismissal^  of  1:he  complaint, 
or  a  verdict,  decision  or  judgment,  as  the  case  requires.  An 
inquest,  for  want  of  an  affidavit  of  merits,  cannot  be  taken 
where  the  answer  is  verified. 

§  981.    What  papers  to  be  furnished  on  trial  and  by  -nrhom.' 

Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he  must 
furnish  the  court  with  copies  of  the  summons  and  pleadings, 
and  of  the  offer,  if  any  has  been  made.  Where  the  issue  is 
brought  to  trial  by  the  defendant,  and  the  plaintiff  does  not 
furnish  those  papers,  they  must  be  furnished  by  the  defend- 
ant. 

ARTICLE  SECOND. 

The  place  of  trial. 

Section  982.  Certain  actions  to  be  tried,  where  the  subject  thereof  is 
situated. 

983.  Other  actions,  where  the  cause  thereof  arose. 

984.  Other  actions,  according  to  the  residence  of  the  parties. 

985.  Place  of  trial,  if  proper  county  not  designated. 

986.  Defendant  may  demand  change ;    proceedings  thereupon. 

987.  When  court  may  change  the  place  of  trial. 

988.  Effect  of  changing  the  place  of  trial. 

989.  Effect  of  order  changing  place  of  trial. 

990.  Issues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  supreme  court. 

§   982.    Certain  actions  to  be  tried,  where   subject  thereof  is 
situated. 

Each  of  the  following  actions  must  be  tried  in  the  county,  in 
which  the  subject  of  action,  or  some  part  thereof,  is  situated: 
an  action  of  ejectment;  for  the  partition  of  real  property;  for 
dower';  to  foreclose  a  mortgage  upon  real  property,  or  upon  a 
chattel  real ;  to  compel  the  determination  of  a  claim  to  real 
property;  for  waste;  for  a  nuisance;  or  to  procure  a  judgment, 
directing  a  conveyance  of  real  property ;  and  every  other  action 
to  recover  or  to  procure  a  judgment,  establishing,  determining, 
defining,  forfeiting,  annulling,  or  otherwise  affecting,  an  es- 
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tate,  right,  title,  lien,  or  other  interest,  in  real  property,  or  a 
chattel  real.  But  where  all  the  real  property,  to  which  the 
action  relates,  is  situated  without  the  State,  the  action  must 
be  tried,  as  prescribed  in  section  nine  hundred-  eighty-four 
of  this  act. 

§  983.    Other  actions,  where  the  cause  thereof  arose. 

An  action  for  either  of  the  following  causes  must  be  tried  in 
the  county,  where  the  cause  of  action,  or  some  part  thereof, 
arose. 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute, 
except  that  where  the  offense,  for  which  it  is  imposed,  was 
committed  on  a  lake,  river  or  other  stream  of  water,  situated 
in  two  or  more  counties,  the  action  may  be  tried  in  any  county 
bordering  on  the  lake,  river  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed.  But  in  an  action 
where  the  people  of  the  State  are  a  party  to  recover  a  penalty 
for  trespass  upon  the  lands  of  the  forest  preserve  the  action 
may  be  tried  in  a  county  adjoining  the  county  where  the 
cause  of  action  arose. 

2.  Against  a  public  ofEcer,  or  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or 
for  an  omission  to  perform  a  duty,  incident  to  his  office;  or 
against  a  person,  who,  by  the  command  or  in  the  aid  of  a 
public  officer,  has  done  anything  touching  his  duties. 

3.  To  recover  a  chattel,  distrained,  or  damages  for  distrain- 
ing a  chattel. 

§  984.    Other  actions,  according  to  the  residence  of  the  parties. 

An  action,  not  specified  in  the  last  two  sections,  must  be 
tried  in  the  county,  in  which  one  of  the  parties  resided,  at  the 
comm.encement  thereof.  If  neither  of  the  parties  then  resided 
in  the  State,  it  may  be  tried  in  any  county,  which  the  plaintiff 
designates  for  that  purpose,  in  the  title  of  the  complaint. 

§  985.   Place  of  trial,  if  proper  county  not  designated. 

If  the  county,  designated  in  the  complaint,  as  the  place  of 
trial,  is  not  the  proper  county,  the  action  may  notwithstanding 
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be  tried  therein;  unless  the  place  of  trial  is  changed  to  the 
proper  county,  upon  the  demand  of  the  defendant,  followed  by 
the  consent  of  the  plaintiff,  or  the  order  of  the  court. 

§    986.   Defendant    may   demand   cbange;    proceedings   there- 
upon. 

Where  the  defendant  demands  that  the  action  be  tried  in 
the  proper  county,  his  attorney  must  serve  upon  the  plaintiff's 
attorney,  with  the  answer,  or  before  service  of  the  answer,  a 
written  demand  accordingly.  The  demand  must  specify  the 
county,  where  the  defendant  requires  the  action  to  be  tried. 
If  the  plaintiff's  attorney  does  not  serve  his  written  consent 
to  the  change,  as  proposed  by  the  defendant,  within  five 
days  after  service  of  the  demand,  the  defendant's  attorney 
may,  within  ten  days  thereafter,  serve  notice  of  a  motion  to 
change  the  place  of  trial. 

§  987.    'When  court  may  change  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either 
of  the  following  cases : 

1.  Where  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial 
cannot  be  had  in  the  proper  county. 

3-  Where  the  convenience  of  witnesses,  and  the  ends  of 
justice,  will  be  promoted  by  the  change. 

§  988.    Effect  of  changing  the  place  of  trial. 

Where  the  place  of  trial  is  changed  to  another  county,  the 
subsequent  proceedings  shall  be  had  in  the  county  to  which 
the  change  is  made,  the  same  as  if  it  had  been  designated  in 
the  complaint,  as  the  place  of  trial;  except  as  otherwise  di- 
rected by  the  court,  or  provided  by  the  written  consent  of  the 
parties,  filed  with  the  clerk.  And  the  clerk  of  the  county,  from 
which  it  is  changed,  must  forthwith  deliver  to  the  clerk  'of 
the  county,  to  which  it  is  changed,  all  papers  filed  in  the  action, 
and  certified  copies  of  all  minutes  and  entries  relating  thereto, 
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which  must  be  filed,  entered,  or  recorded,  as  the  case  requires, 
in  the  office  of  the  last  named  clerk. 

§  989.   Effect  of  order  changing  place  of  trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from 
which  the  place  of  trial  is  changed.  But  for  the  purposes  of 
the  place  of  hearing,  a  motion  to  set  it  aside,  or  an  appeal 
therefrom,  the  place  of  trial  is  deemed  unchanged. 

§  990.   Issnes  of  lair,  irhere  triable. 

An  issue  of  law  may  be  tried  in  any  county,  within  the  ju- 
dicial district  embracing  the  county  wherein  the  action  is  tria- 
ble ;  but  after  the  trial,  the  decision  and  all  other  papers  relat- 
ing to  the  trial  must  be  filed,  and  the  judgment  rendered  must 
be  entered,  in  the  last  named  county. 

§  991.    This  article  applicable  only  to  the  supreme  conrt. 

This  article  is  applicable  to  an  action  in  the  supreme  court 
only. 

ARTICLE  THIRD. 
Exceptions,  case,  and  motion  for  a  new  trial. 

Section  992.  What   rulings   may   be   excepted   to. 

993.  Exceptions  to  findings  of  fact.     [Repealed.] 

994.  When  and  how  exceptions  may  be  taken,  after  close  of 

trial  by  court  or  referee. 

995.  Id. ;    during  the  trial,  or  upon  the  trial  by  jury. 

996.  Ruling  excepted  to ;    how  reviewed. 

997.  Case,  when  necessary;    how  made  and  settled. 

998.  When  appeal,  etc.,  may  be  heard  without  a  case. 

999.  Motion   for   a  new   trial   upon   judge's   minutes;     appeal 

from  order  thereupon. 
1000.  \\'^hen  and  how  exceptions,  taken  upon  a  jury  trial,  heard 

by  appellate  division. 
looi.  Motion  for  new  trial  by  the  appellate  division,  when  trial 

was  by  court  or  referee. 
1002.  When  motion  for  new  trial  to  be  made  at  special  term. 

Restrictions  thereupon. 
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Sac.       1003.  Application  of  this  article  to  trials  of  specific  questions 
by  jury;    special  provisions  applicable  thereto. 

1004.  Motion  for  new  hearing,  after  trial  of  specific  questions 

by  a  referee. 

1005.  Final   judgment,   etc.,   not   stayed,  by  motion   for  a   nev/ 

trial.     Motion  may   be  heard  afterwards. 

1006.  When   exception  not  to  prejudice   motion  for  new  trial, 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the 

judge. 

§  992.    Wbat  rulings  may  be  excepted  to. 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of  a 
referee,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact.  Except  as  prescribed  in  section  one  thousand 
one  hundred  and  eighty  of  this  act,  an  exception  cannot  be 
taken  to  a  ruling,  upon  a  question  of  fact.  For  the  purposes 
of  this  article,  a  trial  by  a  jury  is  regarded  as  continuing,  until 
the  verdict  is  rendered. 

§  993.    Exceptions  to  findings  of  fact. 

Repealed  by  ch.  946  of  1895. 

§  994.    'When  and  how  exceptions  may  be  taken,  after  close  of 
trial  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of 
law,  made  after  the  cause  is  finally  submitted  must  be  taken, 
by  filing  a  notice  of  the  exception  in  the  clerk's  office,  and  serv- 
ing a  copy  thereof  upon  the  attorney  for  the  adverse  party. 
The  exception  may  be  so  taken  at  any  time  before  the  expira- 
tion of  ten  days  after  service,  upon  the  attorney  for  the  excep- 
tant, of  a  copy  of  the  decision  of  the  court,  or  report  of 
the  referee,  and  a  written  notice  of  the  entry  of  judgment 
thereupon.  If  the  notice  of  exception  is  filed  before  the  entry 
of  final  judgment,  it  niust  be  inserted  in  the  judgment-roll;  if 
afterwards,  it  must  be  annexed  to  the  judgment-roll.  In  either 
case,  it  constitutes  a  part  of  the  papers,  upon  which  an  appeal 
from  the  judgment  must  be  heard. 
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§  995.   Id.;    during  the  trial,  or  upon  trial  by  jury. 

In  any  other  case,  an  exception  must  be  taken,  at  the  time 
when  the  ruling  is  made,  unless  it  is  taken  to  the  charge  given 
to  the  jury;  in  which  case,  it  must  be  taken  before  the  jury 
have  rendered  their  verdict.  It  must,  at  the  time  when  it  is 
taken,  be  reduced  to  writing  by  the  exceptant,  or  entered  in  the 
minutes. 

§  996.   Baling  excepted  to;    hovr  revieiired. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from 
the  judgment,  rendered  after  the  trial;  except  in  a  case,  where 
it  is  expressly"  prescribed  by  law,  that  a  motion  for  a  new  trial 
may  be  made  thereupon. 

§  997.    Case,  'when  necessary;    hoDr  made  and  settled. 

When  a  party  intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial 
of  such  an  issue,  he  must,  except  as  otherwise  prescribed  by 
law,  make  a  case,  and  procure  the  same  to  be  settled  and 
signed,  by  the  judge,  justice,  or  the  referee,  by  or  before  whom 
the  action  was  tried,  as  prescribed  in  the  general  rules  of  prac- 
tice; or,  in  a  case  of  the  death  or  disability  of  the  judge,  justice 
or  referee,  in  such  manner  as  the  court  directs.  The  case  must 
contain  so  much  of  the  evidence,  and  other  proceedings  upon 
the  trial,  as  is  material  to  the  questions  to  be  raised  thereby, 
and  also  the  exceptions  taken  by  the  party  making  the  case; 
and  in  a  case  where  a  special  question  is  submitted  to  the 
jury,  or  the  jury  have  assessed  damages  such  exceptions  taken 
by  any  party  to  the  action  as  shall  be  necessary  to  determine 
whether  there  should  be  a  new  trial  in  case  the  judgment 
should  be  reversed.  If  it  afterwards  becomes  necessary  to 
separate  the  exceptions,  the  separation  may  be  made,  and  the 
exceptions  may  be  stated,  with  so  much  of  the  evidence  and 
other  proceedings,  as  is  material  to  the  questions  raised  by 
them,  in  a  case,  prepared  and  settled  as  directed  in  the  general 
rules  of  practice;  or,  in  the  absence  of  directions  therein,  by 
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the  court,  upon  motion.  It  is  not  necessary  to  state,  in  a  case 
that  a  finding  upon  the  facts  or  a  ruling  upon  the  law,  was 
made,  where  the  finding  or  ruling  appears  in  a  referee's  report, 
or  in  the  decision  of  the  court,  upon  a  trial  by  the  court,  with- 
out a  jury. 

§  998.    When  appeal,  etc.,  may  be  heard  -without  a,  case. 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided  at 
a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or  sur- 
prise; or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions,  taken 
as  prescribed  in  section  nine  hundred  and  ninety-four  of  this 
act. 

§    999.   Motion   for   new  trial   upon   judge's   minutes;    appeal 
from   order  thereupon. 

The  judge  presiding  at  a  trial  by  a  jury  may,  in  his  discre- 
tion entertain  a  motion,  made  upon  his  minutes,  at  the  same 
term,  to  set  aside  the  verdict,  or  a  direction  dismissing  the 
complaint  and  grant  a  new  trial  upon  exceptions;  or  because 
the  verdict  is  for  excessive  or  insufficient  damages,  or  other- 
wise contrary  to  the  evidence  or  contrary  to  law.  If  an  appeal 
is  taken  from  the  order  made  upon  the  motion,  it  must  be 
heard  upon  a  case  prepared  and  settled  in  the  usual  manner. 

§    1000.    When  and  how  exceptions,  taken  upon  a  jury  trial, 
heard  by  the  appellate  division. 

Upon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge  presiding  at  a  trial  by  jury,  may  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered  that  the  exceptions  so  taken  be  heard  in  the 
first  instance  by  the  appellate  division  of  the  supreme  court; 
and  that  judgment  be  suspended  in  the  meantime.  At  any 
time  before  the  hearing  of  the  exceptions  the  order  may  be 
revoked  or  modified,  upon  notice,  in  court  or  out  of  court,  by 
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the  judge  who  made  it,  or  it  may  be  set  aside  for  irregularity 
by  the  court  at  any  term  thereof.  Unless  it  is  so  revoked  or 
set  aside,  the  exceptions  must  be  heard  upon  a  motion  for  a 
new  trial,  which  must  be  decided  by  the  appellate  division. 
The  motion  is  deemed  to  have  been  made  when  the  order  was 
granted;  and  either  party  may  notice  it  for  hearing  at  a  term 
of  the  appellate  division  upon  the  exceptions. 

§   1001.    Motion  for  new  trial  by  the  appellate  division  when 
trial  -was  by  conrt  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury  or  by  a  referee,  di- 
rects an  interlocutory  judgment  to  be  entered ;  and  further 
proceedings  must  be  taken  before  the  court  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after 
the  entry  of  the  interlocutory  judgment,  and  before  the  com- 
mencement of  the  hearing  directed  therein.  The  time  within 
which  the  party  must  except,  for  that  purpose,  to  a  ruling  of 
law  made  upon  such  a  trial,  by  the  judge  or  the  referee,  after 
the  close  of  the  testimony,  is  ten  days  after  service  of  a  copy 
of  the  decision  or  report,  and  notice  of  the  entry  of  the  inter- 
locutory judgment  thereupon. 

§    100,2,   When   motion  for  new  trial  to   be   made   at   special 
term.    Restrictions  thereupon. 

In  a  case  not  specified  in  the  last  three  sections,  a  motion 
for  a  new  trial  must  in  the  first  instance  be  heard  and  decided 
at  the  special  term  but  where  it  is  founded  upon  an  allegation 
of  error  in  a  finding  of  fact  or  ruling  upon  the  law,  made  by 
the  judge  upon  the  trial,  it  cannot  be  made  unless  notice  there- 
for be  given  before  the  expiration  of  the  time  within  which 
an  appeal  can  be  taken  from  the  judgment,  and  it  cannot  be 
heard  at  a  special  term  held  by  another  judge  unless  the  judge 
who  presided  at  the  trial  is  dead  or  his  term  of  office  has  ex- 
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pired,  or  he  is  disqualified  for  any  reason,  or  he  specifically 
directs  the  motion  to  be  heard  before  another  judge.  And  a 
trial  by  a  referee  cannot  be  reviewed  by  a  motion  for  a  new 
trial  founded  upon  such  an  allegation  except  in  a  case  specified 
in  the  last  section. 

§   1003.    Application  of  this  article  to  trials  of  specific  ques- 
tions by  jury;  special  proTisions  applicable  thereto. 

The  provision's  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  jury,  are  applicable  to  the  trial,  by  a  jury 
of  one  or  more  specific  questions  of  fact,  arising  from  the 
issues,  in  an  action  triable  by  the  court.  But,  except  in  a  case 
specified  in  section  nine  hundred  seventy  of  this  act,  a  new  trial 
may  be  granted,  as  to  some  of  the  questions  so  tried,  and  re- 
fused as  to  the  others ;  and  an  error  in  the  admission  or  exclu- 
sion of  evidence,  or  in  any  other  ruling  or  direction  of  the 
judge,  upon  the  trial,  may  in  the  discretion  of  the  court  which 
reviews  it,  be  disregarded,  if  that  court  is  of  opinion,  that  sub- 
stantial justice  does  not  require  that  a  new  trial  should  be 
granted.  Where  the  judge,  who  presided  at  the  trial,  neither 
entertains  a  motion  for  a  new  trial,  nor  directs  exceptions, 
taken  at  the  trial,  to  be  heard  at"  a  term  of  the  appellate  divi- 
sion of  the  supreme  court,  a  motion  for  a  new  trial  can  be  made 
only  at  the  term,  where  the  motion  for  final  judgment  is  made, 
or  the  remaining  issues  of  fact  are  tried,  as  the  case  requires. 

§    1004.    Motion  for  nenr  hearing,  after  trial  of  specific  ques- 
tions by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 
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§  1005.   Final  judgment,  etc.,  not  stayed  hy  motion  for  a  new 
trial.    Motion  may  be  heard  after-wards. 

The  entry  of  final  judgment,  and  the  subsequeait  proceed- 
ings to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an 
exception,  the  preparation  or  settlement  of  a  case,  or  a  motion 
for  a  new  trial,  unless  an  order  for  such  a  stay  is  procured 
and  served;  and  the  entry,  collection,  or  other  enforcement 
of  a  judgment  does  not  prejudice  a  subsequent  motion  for  a 
new  trial.  Where  a  new  trial  is  granted,  the  court  may  direct 
and  enforce  restitution  as  where  a  judgment  is  reversed  upon 
appeal. 

§    1006.   When   exception   not   to   prejudice   motion   for   new 
trial. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the 
statement  thereof  in  a  case,  as  orescribed  in  this  article,  does 
not  prejudice  a  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  evidence ;  but  such  a  motion  may  be 
made,  before  or  after  the  hearing  of  the  exception;  or,  in  the 
discretion  of  the  court  before  which  the  exception  is  heard, 
at  the  time  of  the  hearing. 

§   1007.   Notes  of  stenographer  may  be  treated  as  minutes  of 
the  judge. 

The  notes  of  an  official  stenographer  or  assistant  stenogra- 
pher, taken  at  a  trial,  when  written  out  at  length  may  be  treated 
in  the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  the 
trial  for  the  purposes  of  this  article.  When  by  provision  of 
law  a  justice  of  the  supreme  court  of  this  State,  by  his  order, 
in  writing,  duly  entered  in  a  county  clerk's  office  in  the 
judicial  district  of  said  justice  apportions  the  stenographer's 
salary  among  the  several  counties  of  said  judicial  district,  or 
requires  the  duplication  of  any  stenographic  notes  taken  in  said 
judicial  district,  no  notice  of  the  application  for  said  order 
shall  be  adjudged  necessary  upon  any  board  of  supervisors 
in  said  judicial  district,  and  the  liability  for  compensation  for 
such  services  shall  be  deemed  fixed  upon  the  performance  of 
the  work. 
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TITLE  II. 
Trials  without  a  jury. 

Section  1008.  If  trial  by  jury  waived,  action  must  be  tried  by  the  court. 
1009.  Trial  by  jury;    how  waived. 

loio.  Decision  upon  trial  by  the  court,  when  to  be  filed;    con- 
sequence of  failure, 
loii.  Reference  by  consent;    when  and  how  made. 

1012.  Qualification  of  the  last  section. 

1013.  Compulsory  reference  for  the  trial  of  issues ;    in  what 

cases  it  may  be  made. 

1014.  Proceedings  where  the  reference  is  for  trial  of  part  of 

the  issues. 
lOiS-  Compulsory  reference  upon  questions  incidentally  arising. 

1016.  Referee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  General  powers  of  a  referee  upon  a  trial. 

1019.  Referee's    report;     when   to   be   made;    consequence   of 

failure. 

1020.  Double  or  other  increased  damages. 

1021.  Decision. of  court  or  report  of  referee,  upon  trial  of  de- 

murrer. 

1022.  Id.,  upon  trial  of  the  whole  issue  of  fact. 

1023.  Parties  may  require  court  or  referee  to  determine  par- 

ticular questions.     [Repealed.! 

1024.  Qualifications  of  a  referee. 

1025.  Several  referees  may  be  appointed. 

1026.  Proceedings  regulated  where  there  are  several  referees. 

§   1008.   If  trial  by  jury  waived,  action  must  be  tried  by  the 
court. 

In  an  action  triable  by  a  jury,  if  the  parties  waived  the  trial, 
by  a  jury,  of  the  issue  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where 
it  is  brought  on  for  trial,  assents  to  such  a  trial.  His  refusal 
so  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 
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§  1009.    Trial  by  jury;   how  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury;  or,  if 
the  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

§    1010.   Decision  upon  trial  by  tbe  court,  -when  to  be  filed; 
consequence  of  failure. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law,  its 
decision,  in  writing,  must  be  filed  in  the  clerk's  office,  within 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.  If  it  is  not  so  filed,  either  party  may  move, 
at  a  special  term,  for  a  new  trial  upon  that  ground.  If  the 
decision  has  not  been  filed  when  the  motion  is  heard,  the  court 
must  make  an  order  for  a  new  trial,  either  absolutely,  or  unless 
it  is  filed,  within  a  time  specified  in  the  order.  If  an  order 
for  a  new  trial  is  made,  or  a  contingent  order  for  a  new  trial 
becomes  absolute,  the  costs  of  the  former  trial  abide  the  event. 

§   1011.    Reference  by  consent,  when  and  h.ow  made. 

Except  in  a  case  specified  in  the  next  section,  the  whole  issue, 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  he 
may  be  designated  by  the  court,  on  motion  of  either  party. 
Where  the  stipulation  names  the  referee,  the  clerk  must  enter 
an  order,  of  course,  referring  the  issue  or  issues  for  trial,  to 
that  person  only.  If  the  referee  named  in  a  stipulation  re- 
fuses to  serve,  or  if  a  new  trial  of  an  action  tried  by  a  referee 
so  named  is  granted,  the  court  must  appoint  another  referee, 
unless  the  stipulation  expressly  provides  otherwise. 
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§   1012.    Qualification  of  the  last  section. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  con- 
sent of  the  parties,  in  an  action  to  annul  the  marriage,  or  for 
a  divorce  or  a  separation;  or  an  action  against  a  corporation, 
to  obtain  a  dissolution  thereof,  the  appointment  of  a  receiver 
of  its  property,  or  the  distribution  of  its  property,  unless  it  is 
brought  by  the  attorney-general;  or  an  action  wherein  a  de- 
fendant, to  be  affected  by  the  result  of  the  trial,  is  an  infant. 
In  a  case  specified  in  this  section,  where  the  parties  consent 
to  a  reference,  the  court  may,  in  its  discretion,  grant  or  refuse 
a  reference ;  and,  where  a  reference  is  granted,  the  court  must 
designate  the  referee.  If  the  referee,  thus  designated,  refuses 
to  serve,  or  if  a  new  trial  of  an  action  tried  by  a  referee,  so 
designated,  is  granted,  the  court  must,  upon  the  application 
of  either  party,  appoint  another  referee. 

§  1013.    Compulsory  reference  for  tlie  trial  of  issues;   in  -nrliat 
cases  it  may  be  made. 

The  court  may,  of  its  own  motion,  or  upon  the  application 
of  either  party,  without  the  consent  of  the  other,  direct  a 
trial  of  the  issues  of  fact,  by  a  referee,  where  the  trial  will 
require  the  examination  of  a  long  account,  on  either  side,  and 
will  not  require  the  decision  of  difficult  questions  of  law.  In 
an  action,  triable  by  the  court,  without  a  jury,  a  reference 
may  be  made,  as  prescribed  in  this  section,  to  decide  the  whole 
issue,  or  any  of  the  issues ;  or  to  report  the  referee's  finding, 
upon  one  or  more  specific  questions  of  fact,  involved  in  the 
issue. 

§    1014.   Proceedings  tirliere  the  reference  is  for  trial  of  part 
of  the  issues. 

Where  a  reference  is  made,  as  prescribed  in  the  last  section 
to  report  upon  a  specific  question  of  fact,  involved  in  the  issue, 
and  the  determination  of  one  or  more  other  issues  is  necessary, 
in  order  to  enable  the  court  to  render  judgment,  they  must 
be  tried,  either  before  or  after  the  filing  of  the  report,  as  the 
court  directs,  and  either  by  a  jury,  or  by  the  court  without  a 
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jury  as  the  case  requires.  Where  they  are  tried  by  a  jury,  ap- 
plication for  a  judgment  must  be  made  upon  the  verdict  and 
the  report. 

§     1015.   Compulsory    reference    upon    questions    incidentally 
arising. 

The  court  may  hlcewise  of  its  own  motion,  or  upon  the  appU- 
cation  of  either  party,  without  the  consent  of  the  other,  direct 
a  reference  to  take  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or 
final  judgment,  or  where  it  is  necessary  to  do  so,  for  the  in- 
formation of  the  court ;  and  also  to  determine  and  report  upon 
a  question  of  fact,  arising  in  any  stage  of  the  action,  upon  a 
motion  or  otherwise,  except  upon  the  pleadings. 

§  1016.   Referee  to  be  sirorn. 

A  referee,  appointed  as  prescribed  in.  either  of  the  foregoing 
sections  of  this  title,  must  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  eight  hundred  and  forty-two  of  this  act. 
But  where  all  the  parties,  whose  interests  will  be  affected  by 
the  result,  are  of  age,  and  present,  in  person  or  by  attorney, 
they  may  expressly  waive  the  referee's  oath.  The  waiver  may 
be  made  by  written  stipulation,  or  orally.  If  it  is  oral,  it  must 
be  entered  in  the  referee's  minutes. 

§  1017.   AVitnesses  may  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 

§  1018.   General  potrers  of  a,  referee,  upon  a  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
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manner,  and"  the  papers,  to  be  furnished  thereupon  are  the 
same,  and  are  furnished  in  like  manner,  as  where  the  trial  is 
by  the  court;  without,  a  jury.  The  referee  exercises,  upon  such 
a  trial,  the  same  power  as  the  court,  to  grant  adjournments,  to 
preserve  order,  punish  the  violation  thereof.  Upon  the 
trial  of  an  issue  of  fact,  the  referee  exercises  also  the  same 
power  as  the  court,  to  allow  amendments  to  the  summons,  or  to 
the  pleadings ;  to  compel  the  attendance  of  a  witness  by  attach- 
ment; and  to  punish  a  witness  for  a  contempt  of  court,  for 
non-attendance,  or  refusal  to  be  sworn  or  to  testify.  Upon  the 
trial  of  an  issue  of  law,  the  referee  exercises  the  same  power  as 
the  court,  to  permit  a  party  in  fault  to  plead  anew  or  amend ; 
to  direct  the  action  to  be  divided  into  two  or  more  actions; 
to  award  costs,  and  otherwise  to  dispose  of  any  question, 
arising  upon  the  decision  of  the  issue  referred  to  him.  The 
powers  conferred  by  this  section,  are  exercised  in  like  manner, 
and  upon  like  terms,  as  similar  powers  are  exercised  by  the 
court,  upon  a  trial. 

§    1019.   Referee's  reports    when  to  be  made;    consequence  of 
failure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  issue 
of  law,  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act  the  referee's  written  report 
must  be  either  filed  with  the  clerk,  or  delivered  to  the  attorney 
for  one  of  the  parties,  within  sixty  days  from  the  time  when 
the  cause  or  matter  is  finally  submitted ;  otherwise  either  party 
may,  before  it  is  filed  or  delivered,  serve  a  notice,  upon  the 
attorney  for  the  adverse  party,  that  he  elects  to  end  the  refer- 
ence. In  such  a  case,  the  action  must  thenceforth  proceed,  as  if 
the  reference  had  not  been  directed;  and  the  referee  is  not  en- 
titled to  any  fees. 

§   1020.   Double  or  other  increased  damages. 

Where  the  double,  treble,  or  other  increased  damages,  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of 

763 


APPENDIX. 


the  referee,  must  specify  the  sum  awarded  as  single  damages, 
and  direct  judgment  for  the  increased  damages. 

§   1021.   Decision  of  court  or  report  of  referee,  upon  trial  of 
demurrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon 
the  trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact 
or  law,  where  a  non-suit  is  granted,  must  direct  the  final  or 
interlocutory  judgment  to  be  entered  thereupon,  and  in  any 
such  case  it  shall  not  be  necessary  for  the  court  or  referee  to 
make  any  finding  of  fact.  Where  it  directs  an  interlocutory 
judgment  with  leave  to  the  party  in  fault  to  plead  anew  or 
amend  or  permitting  the  action  to  be  divided  into  two  or  more 
actions  and  no  other  issue  remains  to  be  disposed  of,  it  may 
also  direct  the  final  judgment  to  be  entered  if  the  party  in 
fault  fails  to  comply  with  any  of  the  directions  given  or  terms 
imposed. 

§   1022.   Decision  of  court  or  report  of  referee,  upon  trial  of 
the  irliole  issue  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee,  upon  the 
trial  of  the  whole  issues  of  fact,  may  state  separately  the 
facts  found  and  the  conclusions  of  law,  and  direct  a  judgment 
to  be  entered  thereon,  or  the  court  or  referee,  may  file  a  de- 
cision stating  concisely  the  grounds  upon  which  the  issues  have 
been  decided,  and  direct  the  judgment  to  be  entered  thereon, 
which  decision  so  filed  shall  form  part  of  the  judgment-roll. 
In  an  action  where  the  costs  are  in  the  discretion  of  the  court, 
the  decision  or  report  must  award  or  deny  costs,  and  if  it 
awards  costs,  it  must  designate  the  party  to  whom  the  costs 
to  be  taxed  are  awarded.  Whenever  judgment  is  entered  on  a 
decision  which  does  not  state  separately  the  facts  found,  the 
defeated  party  may  file  an  exception  to  such  decision,  in  which 
case,  on  an  appeal  from  the  judgment  entered  thereon  upon  a 
case  containing  exceptions,  the  appellate  division  of  the  su- 
preme court  shall  review  all  questions  of  fact  and  of  law,  and 
may  either  modify  or  affirm  the  judgment,  or  order  appealed 
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from,  award  a  new  trial,  or  grant  to  either  party  the  judgment 
which  the  facts  warrant. 

§    1023.   Parties  may  require   court   or  referee   to   determine 
particular  questions. 

Repealed  by  ch.  688  of  1894. 

§  1024.    Qualifications  of  a  referee. 

A  referee  appointed  by  the  court  must  be  free  from  all  just 
objections;  and  no  person  shall  be  so  appointed,  to  whom  all 
the  parties  object,  except  in  an  action  to  annul  a  marriage,  or 
for  a  divorce,  or  a  separation.  A  judge  cannot  be  appointed  a 
referee,  in  an  action  brought  in  the  court,  of  which  he  is  a 
judge,  except  by  the  written  consent  of  the  parties ;  and,  in 
that  case,  he  cannot  receive  any  compensation  as  referee. 

§  1025.   Several  referees  may  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any 
number  of  referees,  not  exceeding  five. 

§    1026.   Proceedings  regulated  xphere  tliere  are  several  ref- 
erees. 

Where  the  reference  is  to  more  than  one  referee,  all  must 
meet  together,  and  hear  all  the  allegations  and  proofs  of  the 
parties;  but  a  majority  may  appoint  a  time  and  place  for  the 
trial,  decide  any  question  which  arises  upon  the  trial,  sign  a 
report,  or  settle  a  case.  Either  of  them  may  administer  an  oath 
to  a  witness;  and  a  majority  of  those  present,  at  a  time  and 
place  appointed  for  the  trial,  may  adjourn  the  trial  to  a  future 
day. 

TITLE  V. 

Trial  by  jury. 

Article  i.  Formation  of  the  jury. 
2.  The  verdict. 
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ARTICLE  FIRST. 
Formation  of  the  jury. 

Section  1163.  Clerk  to  prepare  ballots  of  jurors  for  trial. 

1 164.  Clerk  to  draw  ballots. 

1165.  Mode  of  drawing  ballots. 

1 166.  Persons   drawn,   etc.,  to   form   the  jury. 

1 167.  Ballots  drawn,  when  to  be  deposited  in  a  second  box. 

1 168.  Id.;  when  to  be  returned  to  the  first  box. 

1 169.  Ballots  of  absentees,  etc.,  to  be  returned  to  first  box. 

1 170.  New  jury  may  be  drawn  while  first  is  empanelled. 

1171.  When  talesmen  to  be  procured,  or  jurors  drawn  from- 

third  box. 

1 172.  When  talesmen  to  be  procured. 

1 173.  If  sheriff  is  a  party,  court  may  appoint  a  person  to  act 

for  him. 

1 1 74.  Duty  of  sheriff  and  of  talesmen. 

1I7S-  Jury  competent,  although  containing  only  part  or  none 
of  original  panel. 

1 176.  Number  of  peremptory  challenges. 

1177.  No  challenge  allowed  because  officer  drawing  is  a  party, 

etc. 

1178.  No  challenge  allowed  because  officer  notifying  is  a  party, 

etc. 

1179.  Challenges  in  penal  actions. 

1 180.  Challenges,  how  tried.     Exceptions  to  and  review  of  the 

determination  of  the  court,  in  reference  thereto. 

§  1163.    Clerk  to  prepare  ballots  of  jurors  for  trial. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  issues 
of  fact  are  to  be  tried  by  jury,  the  clerk  must  catise  ballots, 
uniform,  as  nearly  as  may  be,  in  appearance,  to  be  prepared, 
by  writing  the  name  of  each  person,  returned  to  the  term  as  a 
trial  juror,  with  his  proper  additions,  on  a  separate  piece  of 
paper.  He  must  roll  up  or  fold  each  ballot,  in  the  same  man- 
ner, as  nearly  as  may  be,  so  as  to  resemble  the  others,  and  so 
that  the  name  is  not  visible.  The  ballots  must  be  deposited 
in  a  sufficient  box,  from  which  they  must  be  drawn,  as  pre- 
scribed in  this  article. 
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§   1164.    Clerk  to  draw  ballots. 

When  an  issue  of  fact  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,  under  the  direction  of  the  court  must  openly 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another, 
as  are  sufificient  to  form  a  jury. 

§  1165.   Mode  of  draining  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  and 
well  shaken,  so  as  thoroughly  to  mix  the  ballots ;  and  the  clerk 
must  draw  each  ballot,  without  seeing  the  name  written  on 
any  of  them,  through  an  aperture,  made  in  the  lid  of  the  box, 
large  enough  only  to  admit  his  hand  conveniently. 

§  1166.   Person  dra\(rn,  etc.,  to  form  the  Jury. 

The  first  twelve  persons  who  appear,  as  their  names  are 
drawn  and  called,  and  are  approved  as  indifferent  between 
the  parties,  and  not  discharged  or  excused,  must  be  sworn,  and 
constitute  the  jury  to  try  the  issue.  Persons  shall  be  disquali- 
fied from  sitting  as  jurors  if  related  by  consanguinity  or  affinity 
to  a  party  to  the  issue  in  the  same  cases  in  which  judges  are 
disqualified.  The  party  related  to  the  juror  must  raise  the 
objection  before  the  case  is  opened-;  but  any  other  party  to 
the  issue  may  raise  the  objection  within  six  months  from  the 
date  of  verdict. 

§  1167.   Ballots  draivn,  when  to  be  deposited  in  a  second  box. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn, 
must  be  then  deposited  in  another  box,  and  there  kept,  apart 
from  the  other  ballots,  until  that  jury  is  discharged. 

§   1168.   Id.;    ivhen  to  be  returned  to  the  first  box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in 
section  eleven  hundred  and  sixty-three  of  this  act,  and  returned 
to  the  box,  from  which  they  were  first  taken;  and  the  same 
course  must  be  pursued,  as  often  as  an  issue  is  brought  to  trial 
by  a  jury. 
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S  1169.   Ballots  of  absentees,  etc.,  to  be  returned  to  first  box. 

The  ballot  containing  the  name  of  a  juror,  who  is  absent, 
when  his  name  is  drawn  or  called,  or  is  set  aside,  or  excused 
from  serving  on  that  trial,  must  be  again  rolled  up  or  folded, 
in  the  same  manner  as  before,  and  returned  to  the  box  contain- 
ing the  undrawn  ballots,  as  soon  as  the  jury  is  sworn. 

§  1170.   Ne-nr  jury  may  be  drawn  while  first  is  empanelled. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is 
empanelled  in  another  cause,  at  the  same  term,  and  not  then 
discharged,  the  court  may  order  a  jury,  for  the  trial  of  that 
issue,  to  be  drawn  out  of  the  box  containing  the  ballots  then 
undrawn;  but,  in  any  other  case,  the  ballots,  containing  the 
names  of  all  the  trial  jurors,  returned  at,  and  attending  the 
term,  must  be  placed  together  in  the  same  box,  before  a  jury  is 
drawn  therefrom. 

§  1171.   Wben  talesmen  to  be  procured,  or  jnrors  drairn  from 
third  box. 

If  a  sufficient  number  of  jurors,  duly  drawn  and  notified, 
do  not  attend,  or  cannot  be  obtained,  to  form  a  trial  jury,  the 
court  may  in  any  county  except  Westchester,  direct  the  sheriff 
to  require  the  attendance  of  such  a  number  of  talesmen,  from 
the  bystanders,  or  from  the  county  at  large,  qualified  to  serve 
as  trial  jurors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to  draw  a 
sufficient  number  of  ballots  from  the  first  box,  specified  in  sec- 
tion ten  hundred  and  thirty-eight  of  this  act;  if  there  is  not  a 
sufficient  number  of  ballots  remaining  therein,  to  draw  the  resi- 
due from  the  second  box,  specified  in  section  ten  hundred  and 
fifty-one  of  this  act.  In  any  other  county,  except  New  York 
and  Kings,  it  may,  in  its  discretion,  instead  of  directing  him 
to  require  talesmen  to  attend,  direct  him  to  draw  a  sufficient 
number  of  ballots  from  the  third  box,  specified  in  section  ten 
hundred  and  fifty-two  of  this  act.  In  either  case,  the  sheriff 
must  notify  the  persons  thus  drawn  to  attend  forthwith,  or 
upon  a  day  fixed  by  the  court.    If,  for  any  reason  a  sufficient 
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number  of  jurors  to  try  the  issue  is  not  obtained,  from  the 
persons  notified,  under  an  order  made  as  prescribed  in  this 
section,  the  court  may  make  another  order,  or  successive  orders, 
iintil  a  sufficient  number  is  obtained ;  and  in  making  each  order, 
the  court  may  exercise  the  same  discretion,  as  in  making  the 
first  order. 

§  1172.   Wben  talesmen  to  be  procured. 

In  any  county,  except  New  York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of 
such  a  number  of  qualified  talesmen,  for  the  trial  of  an  issue 
of  fact,  as  it  deems  sufficient,  where,  by  reason  of  one  or  more 
juries  being  empanelled,  or  for  any  other  reason,  no  ballot 
remains  undrawn;  or  where,  in  consequence  of  jurors  being  set 
aside,  a  juror  cannot  be  obtained,  for  the  trial  of  that  issue, 
from  the  list  of  those  returned. 

§   1173.   If  sheriff  is  a  party  court  may  appoint  a  person  to 
act  for  him. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  in  place  of  the  sheriff.  For  that  purpose  the  person  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  respect  to  the  matters 
specified  in  those  sections. 

§  1174.   Duty  of  sheriff  and  of  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify 
the  requisite  number  of  persons  to  attend,  and  make  return 
thereof,  as  prescribed  in  section  ten  hundred  and  forty-eight 
of  this  act ;  except  that  each  person  must  be  required  to  attend 
forthwith.  Each  person  so  notified  must  attend  forthwith,  and 
unless  excused  by  the  court  or  set  aside,  must  serve  as  a  juror 
upon  the  trial.  For  a  neglect  or  refusal  so  to  do  he  may  be 
fined  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  this  chapter;  and  he  is  subject  to  the 
same  exceptions  and  challenges,  as  any  other  trial  juror. 
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§    1175.   Jury   competent   although    containing   only    part    or 
none  of  original  panel. 

It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribed  in 
the  last  four  sections,  that  it  contains  none  of  the  jurors  origi- 
nally returned  to  the  term,  or  is  only  partially  composed  of  such 
jurors. 

§   1176.   Number  of  peremptory  challenges. 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action 
in  a  court  of  record,  each  party  may  peremptorily  challenge 
not  more  than  six,  and  in  a  court  not  of  record,  each  party 
may  peremptorily  challenge  not  more  than  three  of  the  persons 
drawn  as  jurors  for  the  trial. 

§    1177.    No    challenge   allo^red   because    officer   dra'nring   is   a 
party,  etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  officer 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or 
counsel  or  attorney  for,  or  related  to,  a  party. 

§    1178.   No   challenge   alloired  because   officer  notifying  is   a 
party,  etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of 
trial  jurors  in  an  action  in  a  court  of  record,  that  they  were 
notified  to  attend  by  an  officer  who  is  a  party  to,  or  interested 
in,  the  action,  or  related  to  a  party;  unless  it  is  alleged  in  the 
challenge,  and  is  established,  that  one  or  more  of  the  jurors 
drawn  were  not  notified,  and  that  the  omission  was  intentional. 

§  1179,    Challenges  in  penal  actions. 

In  a  penal  action,  in  a  court  of  record,  or  not  of  record,  to 
recover  a  sum  of  money,  it  is  not  a  good  cause  of  challenge 
to  a  trial  juror,  or  to  an  officer  who  notified  the  trial  jurors, 
that  the  juror  or  the  officer  is  liable  to  pay  taxes,  in  a  city,  town 
or  county,  which  may  be  benefited  by  the  recovery. 
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§  1180.  Challenges  how  tried.  Exceptions  to  and  review  of 
the  determination  of  the  court,  in  reference 
thereto. 

An  objection  to  the  qualifications  of  a  juror  is  available  only 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to 
the  panel  or  array  of  jurors,  must  be  tried  and  determined 
by  the  court  only.  Either  party  may  except  to  the  determina- 
tion, and  it  may  be  reviewed,  upon  a  question  of  fact,  or  a 
question  of  law,  or  both,  as  where  an  issue  of  fact  .presented 
by  the  pleadings  is  tried  by  the  court;  except  that  where 
one  or  more  exceptions  are  taken  to  the  rulings  of  the  court, 
made  after  the  jury  is  empanelled,  an  exception  to  the  determi- 
nation of  a  challenge  must  be  heard  at  the  same  time ;  and  the 
case  must  contain  the  matters  necessary  to  present  it,  upon  the 
facts,  or  the  law,  or  both.  The  fact  that  a  juror  is  in  the  em- 
ploy of  a  party  to  the  action;  or,  if  a  party  to  the  action  is  a 
corporation,  that  he  is  an  employe  thereof  or  a  shareholder  or  a 
stockholder  therein,  shall  constitute  a  good  ground  for  a  chal- 
lenge to  the  favor  as  to  such  juror. 

ARTICLE  SECOND. 
The  verdict. 

Section  ii8i.  Discharge  of  jury  failing  to  agree. 

1 182.  Plaintiff  cannot  submit  to  nonsuit  after  jury  retires. 

1 183.  In  action  to  recover  money,  jury  to  assess  damages. 

1 184.  How   double,   treble,   or   increased   damages,    found   and 

awarded. 

1185.  When  verdict  to  be  taken,  subject  to  the  opinion  of  the 

covirt. 

1 186.  General  and  special  verdict  defined. 

1 187.  General  or  special  verdict,  when  rendered;    special  find- 

ing with  general  verdict. 
n88.  Special  finding  controls  general  verdict. 
1 189.  Entry  of  verdict;    subsequent  proceedings. 

§   1181.   Discharge  of  jury  failing  to  agree. 

Where  a  jury  is  empanelled  to  try  an  issue,  to  make  an  in- 
quiry, or  to  assess  damages,  in  an  action  in  a  court  of  record, 
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or  not  of  record,  or  in  a  special  proceeding  before  an  officer,  if 
the  jurors  cannot  agree,  after  being  kept  together,  for  such  a 
time  as  is  deemed  reasonable,  by  the  court  before  which,  or  the 
officer  before  whom  they  were  empanelled,  the  court  or  officer 
may  discharge  them,  and  issue  a  precept  for  a  new  jury,  or 
order  another  jury  to  be  drawn,  as  the  case  requires;  and  the 
same  proceedings  must  be  had  before  the  new  jury,  as  if  it  was 
the  jury  first  empanelled. 

§  1182.   Plaintiff  cannot  submit  to  nonsuit  after  jury  retires. 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to 
call  the  plaintiff,  when  the  jurors  are  about  to  deliver  their 
verdict ;  and  the  plaintiff,  in  such  an  action,  cannot  submit  to  a 
nonsuit  after  the  cause  has  been  committed  to  the  jury,  to 
consider  of  the  verdict. 

§  1183.   In  action  to  recover  money,  jury  to  assess  damages. 

In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defend- 
ant, who  has  set  up  a  counter-claim  for  a  sum  of  money,  the 
jury  must  assess  the  amount  of  damages.  The  jury  may  also, 
under  the  direction  of  the  court,  assess  the  amount  of  the 
damages  where  the  court  directs  judgment  for  the  plaintiff, 
on  the  pleadings. 

§   1184.   How  double,  treble  or  increased  damages  found  and 
airarded. 

Where  double,  treble  or  other  increased  damages  are  given 
by  statute,  single  damages  only  are  to  be  found  by  the  jury, 
except  in  a  case  where  the  statute  prescribes  a  different  rule. 
The  sum  so  found  must  be  increased  by  the  court,  and  judg- 
ment rendered  accordingly. 

§   1185.   When  verdict  to  be  taken,  subject  to  the  opinion  of 
the  court. 

Where,  upon  the  trial  of  an  issue  by  a  jury,  the  case  presents 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.    Notwithstanding 
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that  siich  a  verdict  has  been  rendered,  the  judge  holding  the 
trial  term  may,  at  the  same  term,  set  aside  the  verdict,  and 
direct  judgment  to  be  entered  for  either  party,  with  like  effect 
and  in  like  manner,  as  if  such  a  direction  had  been  given  at  the 
trial.  An  exception  to  such  a  direction  may  be  taken  as  pre- 
scribed in  section  nine  hundred  and  ninety-four  of  this  act. 

§    1186.    General  and  special  verdict  defined. 

A  general  verdict  is  one  by  which  the  jury  pronounces,  gen- 
erally, upon  all  or  any  of  the  issues  in  favor  either  of  the  plain- 
tiff, or  of  the  defendant.  A  special  verdict  is  one  by  which 
the  jury  finds  the  facts  only,  leaving  the  court  to  determine 
which  party  is  entitled  to  judgment  thereupon. 

§    1187.    General   or   special   verdict,  ivlien   rendered;    special 
finding  with  general  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict, 
in  its  discretion.  In  any  other  action,  except  where  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the 
court,  are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find 
a  special  verdict,  upon  all  or  any  of  the  issues.  Where  the 
jury  finds  a  general  verdict,  the  court  may  instruct  it  to  find 
also  specially,  upon  one  or  more  questions  of  fact,  stated  in 
writing.  The  special  verdict  or  special  finding  must  be  in 
writing ;  it  must  be  filed  with  the  clerk,  and  entered  in  the  min- 
utes. When  a  motion  is  made  to  nonsuit  the  plaintiffs  or  for 
the  direction  of  a  verdict,  the  court  may,  pending  the  decision 
of  such  motion,  submit  any  question  of  fact  raised  by  the  plead- 
ings to  the  jury  or  require  the  jury  to  assess  the  damage.  Af- 
ter the  jury  shall  have  rendered  a  special  verdict  upon  such 
submission  or  shall  have  assessed  the  damage,  the  court  may 
then  pass  upon  the  motion  to  nonsuit  or  direct  such  general 
verdict  as  either  party  may  be  entitled  to.  On  an  appeal  from 
the  judgment  entered  upon  such  nonsuit  or  general  verdict, 
such  special  verdict,  or  general  verdict,  shall  form  a  part  of  the 
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record  and  the  appellate  division  may  direct  such  judgment 
thereon  as  either  party  may  be  entitled  to. 

§   1188.    Special  finding  controls  general  verdict. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judg- 
ment accordingly. 

§   1189.   Entry  of  verdict;    subsequent  proceedings. 

When  the  jury  renders  a  verdict,  or  finds  upon  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the 
court,  the  clerk  must  make  an  entry  in  his  minutes,  specifying 
the  time  and  place  of  the  trial;  the  names  of  the  jurors  and 
witnesses ;  the  verdict  or  the  questions  and  findings  thereupon, 
as  the  case  requires ;  and  the  direction,  if  any,  which  the  court 
gives,  with  respect  to  the  subsequent  proceedings.  Upon  the 
application  of  the  party  in  whose  favor  a  general  verdict  is 
rendered,  the  clerk  must  enter  judgment,  in  conformity  to  the 
verdict,  unless  a  different  direction  is  given  by  the  court,  or 
it  is  otherwise  specially  prescribed  by  law. 


TITLE  VI. 

Miscellaneous  provisions,   including  those   relating  to  embracery,   and 
other  acts  of  misconduct. 

Section  iigo.  Trials  by  jury  to  be  as  herein  provided;    juries  of  part 
aliens  abolished. 

1191.  Venire  not  necessary. 

1 192.  Jurors  not  to  be  questioned  for  their  verdict. 

1193.  Penalty  where  juror  takes  gift,  etc. 

1 194.  Embracery;    penalty  therefor. 
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§    1190.   Trials  by  jury  to   be   as  berein  provided;    juries   of 
part  aliens  abolished. 

A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a  civil  action 
in  a  court  of  record,  must  be  had  as  prescribed  in  this  chapter ; 
except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law.  An  alien  is  not  entitled  to  a  jury  composed  in  part  of 
aliens  or  strangers,  in  an  action  or  special  proceeding,  civil  or 
criminal. 

§  1191.    Venire  not  necessary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
brought  in  a  court  of  record,  except  as  specially  prescribed  by 
law. 

§   1192.   Jurors  not  to  be  questioned  for  their  verdict. 

A  juror  shall  not  be  questioned,  and  is  not  subject  to  an 
action,  or  other  liability,  civil  or  criminal,  for  a  verdict  ren- 
dered by  him,  in  an  action  in  a  court  of  record,  or  not  of  record, 
or  in  a  special  proceeding  before  an  officer,  except  by  indict- 
ment, for  corrupt  conduct,  in  a  case  prescribed  by  law. 

§   1193.   Penalty  ivbere  juror  takes  gift,  etc. 

A  person,  drawn  or  notified  to  attend,  as  a  trial  juror,  in  an 
action  in  a  court  of  record,  or  not  of  record,  or  in  a  special 
proceeding  before  an  officer,  who  takes  any  thing  to  render 
his  verdict,  or  receives,  from  a  party  to  the  action  or  special 
proceeding,  a  gift  or  gratuity,  forfeits  ten  times  the  sum,  or 
ten  times  the  value  of  that,  which  he  took  or  received,  to  the 
party  to  the  action,  or  special  proceeding,  aggrieved  thereby; 
and  is  also  liable  to  that  party,  for  his  damages  sustained  there- 
by; besides  being  subject  to  the  punishment,  prescribed  by  law. 

§   1194.    Embracery;    penalty  therefor. 

An  embraceor,  who  procures  a  person,  drawn  or  notified  to 
attend,  as  a  trial  juror,  to  take  gain  or  profit,  contrary  to  the 
last  section,  forfeits  ten  times  the  sum,  or  ten  times  the  value 
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of  that,  which  was  so  taken,  to  the  party  aggrieved  thereby; 
and  is  also  liable  to  that  party  for  his  damages  sustained  there- 
by; besides  being  subject  to  the  punishment,  prescribed  by  law. 


§    1195.   Penalty  for  juror's  non-attendance   in   special  pro- 
ceedings. 

A  person,  who  has  been  lawfully  and  personally  notified  to 
attend,  as  a  trial  juror,  to  inquire  into  a  matter  or  thing,  or  to 
hear  and  try  a  controversy,  in  a  special  proceeding,  pending 
before  a  judge,  justice  of  the  peace,  commissioner,  or  other 
officer,  and  who  wilfully  neglects  to  attend,  as  required  by  the 
notice,  may  be  fined  by  the  officer,  in  a  sum  not  exceeding 
twenty-five  dollars.  But  this  section  does  not  extend  to  a  case, 
where  special  provision  is  made  by  law,  for  punishing  the  de- 
fault of  a  trial  juror. 

§  1196.    Sheriff,  etc.,  to  keep  jury  in  special  proceeding;   pen- 
alty. 

A  sheriff,  constable,  or  other  officer,  who  notified  jurors  to 
attend,  in  a  case  specified  in  the  last  section,  must,  when  di- 
rected by  the  officer,  before  whom  the  special  proceeding  is 
pending,  attend,  and  take  charge  of  the  jury.  For  a  wilful 
neglect  to  obey  such  a  direction  or  for  any  misconduct,  while 
attending  the  jury,  by  which  a  right  or  remedy  of  a  party  to 
the  special  proceeding  may  be  impaired  or  prejudiced,  he  rriust 
be  fined,  by  that  officer,  in  a  sum  not  exceeding  twenty-five 
dolla 

§  1197.   Notice  of  imposition  of  fine. 

Where  a  fine  is  imposed,  in  a  case  specified  in  the  last  two 
sections,  written  notice  thereof  must  be  served  upon  the  person 
fined,  to  the  end  that  he  may  apply  to  the  officer  imposing  it, 
for  the  remission  of  the  whole  or  a  part  thereof,  upon  proof 
that  he  had  a  reasonable  excuse  for  his  neglect  or  misconduct, 
or  that  other  good  cause  exists  for  the  remission. 
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§    1198.    Special   return    of    delinquency    and    fine    to    county 
court. 

If,  within  thirty  days  after  the  service  of  the  notice,  the  fine 
has  not  been  remitted  by  the  officer  imposing  it,  he  must  make 
a  special  return  of  the  dehnquency  or  misconduct,  for  which  the 
fine  was  imposed,  and  of  the  amount  of  the  fine,  accompanied 
with  proof,  by  affidavit  of  service  of  the  notice  specified  in  the 
last  section,  to  the  next  term  of  the  county  court  of  the  county, 
in  which  the  delinquent  resides. 

§  1199.   Collection  or  remission  of  fine. 

The  county  clerk  must  deliver  to  the  district-attorney,  a  copy 
of  the  return  and  of  the  affidavit  at  the  time  when  he  delivers 
to  him  copies  of  the  minutes  of  fines  imposed  by  the  county 
court.  The  fine  must  be  collected,  or  it  may  be  remitted  or  re- 
duced, in  the  same  manner  as  a  fine  imposed  by  the  county 
court,  upon  a  defaulting  trial  juror. 
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